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TABLE OF REFERENCES 

On August 29, 2011, Plaintiff-Appellant Michael C. Turner (“Appellant” or 

“Turner”) filed his Unopposed Motion to Supplement the Record on Appeal (the “Motion 

to Supplement” (Document No. 01018702305)), which was granted on August 30, 2011 

(Document No. 01018702461).  The Supplemental Record on Appeal was filed with this 

Court on August 30, 2011.  (Document No. 01018702641.) 

On August 30, 2011, Appellant filed an unopposed Motion to Take Judicial Notice 

of Parallel and Related Actions (the “Motion for Judicial Notice” (Document No. 

0101870397)).  On August 31, 2011, the Court entered an order referring the Motion for 

Judicial Notice to the panel on the merits.  (Document No. 01018703193.)  Concurrently 

with this Brief, Turner files an Unopposed Corrected Motion for Judicial Notice, which 

verifies that counsel for Appellant conferred with counsel for Appellees prior to filing the 

Motion for Judicial Notice on August 31, 2011, who confirmed that Appellees do not 

oppose Appellant’s Motion for Judicial Notice.  See 10th Cir. R. 27.3(C).  Appellees also 

do not oppose Appellant’s Motion to file a Corrected Motion for Judicial Notice. 

Including the record already filed in this case, record citations in this Brief appear 

in the following format: 

 Citations to Appellate Record filed March 4, 2010      (R1-129.) 

Citations to items from Supplemental Record filed August 30, 2011    (SR1-49.) 

Citations to items from Unopposed Motion for Judicial Notice    (JN1-983.) 
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 2  

PRIOR AND RELATED APPEALS 

Pursuant to Tenth Circuit Local Rule 28.2(C)(1), Appellant provides the following 

list of prior appeals and related proceedings.   

This case has a labyrinthine procedural history, the navigation of which is central 

to this Court’s full and meaningful review.  Equally important is the larger precedential 

context in which this appeal arose – Turner’s appeal is one of a series of interconnected 

test cases challenging OKLA. STAT. tit. 21 §§ 1692.1–1692.9 (the “Oklahoma Anti-

Cockfighting Laws”), which was passed by Oklahoma voter resolution in November 

2004.  These parallel proceedings spread across state, tribal, and federal courts in 

Oklahoma, and share overlapping parties, prosecutors, pleadings, facts, legal issues, 

courts, and judges.1   

In the hope of sparing the Court the intellectual gymnastics required to parse 

through the voluminous dockets and records of the various proceedings, the list below 

serves as an index to the relevant actions.  Each case listing includes a citation to the 

pertinent docket sheet.  The cases are discussed in relevant detail infra in the Statement of 

the Case and the Statement of Facts.   

                                                 
1  Counsel for Appellees, the United States Attorney’s Office (“DOJ”), described the 
same procedural history as a “litigation tango being danced through federal, state and 
tribal courts” in its own Brief of Plaintiff/Appellee filed in the recent United States v. 
Langford appeal to this Court.  (JN797.)  
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 3  

A. Chronology of Turner Actions Underlying This Appeal 

Michael Turner, an enrolled member of the Kiowa Indian2 Tribe, was prosecuted 

in the District Court for Cotton County, Oklahoma (the “State Court”) for cockfighting-

related activity occurring at the so-called “Hilltop” property.  Defendant Robert 

Langford, a non-Indian, was arrested by state authorities at the same Hilltop raid and 

prosecuted in State Court in a proceeding that paralleled, and often overlapped with, 

Turner’s prosecution.     

In Turner’s case, the parties dispute whether Hilltop qualifies as “Indian Country” 

as that term is defined by 11 U.S.C. § 1151.3  If Turner is correct that Hilltop falls within 

Indian Country, it is undisputed that the State Court lacked jurisdiction to prosecute 

Turner for cockfighting violations, and that any prosecution should have been brought in 

either the United States District Court for the Western District of Oklahoma (the “District 

                                                 
2  Special Counsel uses the term “Indian” in this Brief “advisedly … because of the 
statutory and common law terminology….  No disrespect is intended toward those who 
prefer the term Native American.”  Morris v. Tanner, 288 F. Supp. 2d 1133, 1135 n.2 (D. 
Mont. 2003). 
3  The term “Indian Country” is defined by federal law as: 

(a) all land within the limits of any Indian reservation under the jurisdiction of 
the United States Government, notwithstanding the issuance of any patent, 
and, including rights-of-way running trough the reservation, (b) all dependent 
Indian communities within the borders of the United States whether within 
the original or subsequently acquired territory thereof, and whether within or 
without the limits of a state, and (c) all Indian allotments, the Indian titles to 
which have not been extinguished, including rights-of-way running through 
the same. 

18 U.S.C. § 1151. 
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 4  

Court”) or the Court of Indian Offenses for the Kiowa Tribe, Anadarko, Oklahoma (the 

“Indian CFR Court”).4   It is equally undisputed that, if Hilltop does not fall within Indian 

Country, the State Court properly exercised jurisdiction. 

  Commenced– 
          Concluded 

 
State of Oklahoma v. Michael C. Turner,  
 Case No. CF-2004-42, in the State Court) (Turner’s state 

prosecution; sentence deferred until May 24, 2012) (JN10-23)................ June 14, 2004– 
  Pending 
 
Michael C. Turner & Robert Langford, et al. v. District Court of 

Cotton County & the State of Oklahoma,  
 Case No. CIV-05-A17, in the Indian CFR Court, The Honorable 

Phil Lujan (Appellee) presiding (requesting a ruling on whether 
Turner’s conduct occurred in Indian Country, and seeking to 
enjoin the State Court prosecution for lack of jurisdiction; 
dismissed sua sponte for lack of jurisdiction) (JN355-58) ............... September 8, 2005– 

  August 17, 2006  
 
Michael C. Turner v. District Court of Cotton County,  
 Case No. CIV-05-A17, Appeal No. Civ-06-A02P, in the Court of 

Indian Appeals for the Kiowa Tribe, Anadarko, Oklahoma, The 
Honorable Ronald O. McGee, Stephen Parker, and Rebecca 
Cryer (Appellees) presiding (dismissing Turner’s appeal of 
Indian CFR Court’s dismissal order for lack of jurisdiction) 
(JN355-58)....................................................................................... September 27, 2006– 

  October 18, 2008 
 
Michael C. Turner v. State of Oklahoma,  
 Case No. F-2007-587, in the Court of Criminal Appeals for the 

State of Oklahoma (Turner’s appeal of his state conviction; 
dismissed) (JN528-29)............................................................................... June 11, 2007– 

  April 30, 2008 

                                                 
4  Because Courts of Indian Offenses are established by provisions of the Code of 
Federal Regulation (“CFR”), they are often referred to as “CFR courts.”  See Tillett v. 
Lujan, 931 F.2d 636, 638 (10th Cir. 1991). 
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Michael C. Turner, as a member and on behalf of the Kiowa Tribe of 

Oklahoma v. State of Oklahoma, et al.,  
 Case No. 5:08-cv-00543-F, in the District Court (seeking 

declaration that the Oklahoma Anti-Cockfighting Laws cannot be 
enforced by federal or state agencies on Kiowa lands against a 
member of the Kiowa Tribe; dismissed for lack of jurisdiction) 
(JN542-48)................................................................................................. May 21, 2008– 

  April 24, 2009 
 
Michael C. Turner, as a member and on behalf of the Kiowa Tribe of 

Oklahoma v. Hon. Ronald O. McGee, et al.,  
 Case No. 5:08-cv-01299-M, in the District Court (underlying 

action) (R1-5) ...................................................................................November 26, 2008– 
  February 4, 2010 

 

B. Related Challenges to the Oklahoma Anti-Cockfighting Laws  

Turner’s appeal is closely related to prior appeals before this Court by defendants 

Shan Gachot and Robert Langford, both of whom were prosecuted in the District Court 

for violations of Oklahoma’s Anti-Cockfighting Laws, which the DOJ charged via the 

Indian Country Crimes Act (“ICCA”), 18 U.S.C. §§ 1151 & 1152, and the Assimilative 

Crimes Act (“ACA”), 18 U.S.C. § 13.5 

Gachot and Langford were both prosecuted in federal court following their arrests 

at a raid by federal authorities of a cockfight that took place on the “Oscar Tsoodle 

property,” which the parties agreed fell within Indian Country.  The only salient 

difference between the two is that one challenge was asserted by a non-Indian 

                                                 
5  The ICCA extends federal criminal law to Indian territories, and the ACA 
assimilates state criminal law into federal law for the purposes of federal enclaves and 
territories.  See 18 U.S.C. §§ 13(a) & 1152.  United States v. Gachot, 512 F.3d 1252, 
1252-53 (10th Cir. 2008). 
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(Langford), and the other was asserted by a member of the Kiowa Tribe (Gachot).  Both 

related convictions were appealed to this Court; Langford’s jurisdictional challenge was 

successful, while Gachot’s appeal was dismissed as moot.   

State of Oklahoma v. Robert Langford,  
 Case No. CM-2004-00135, in the State Court (state 

prosecution of non-Indian Robert Langford, who was arrested 
in the same raid as Turner; dismissed for lack of evidence) 
(JN60-67)....................................................................................................July 13, 2004– 

  May 24, 2007 
 
Michael C. Turner & Robert Langford, et al. v. District Court of 

Cotton County & the State of Oklahoma,  
 Case No. CIV-05-A17, in the Indian CFR Court, The Honorable 

Phil Lujan (Appellee) presiding (joint petition seeking ruling on 
“Indian Court” issue) (JN355-58) ..................................................... September 8, 2005– 

  August 17, 2006  
 
United States of America v. Gachot, et al., 
 Case No. 5:06-mj-01345-STE, in the District Court (prosecution 

of Kiowa tribe member Shan Gachot, who was arrested at the 
same 2006 cockfighting event as Langford) (JN396-98)...................... August 2, 2006– 

  March 15, 2007 
 
United States v. Robert Langford,  
 Case No. 5:06-mj-01415-STE, in the District Court (Langford’s 

federal prosecution for 2006 violation of Oklahoma’s Anti-
Cockfighting Laws in Indian Country) (convicted) (JN411-16).............August 2, 2006– 

  July 8, 2009 
United States v. Robert Langford,  
 Case No. 5:2007-cr-00018, 2007 WL 188408 (Jan. 23, 2007), in 

the District Court (dismissing Langford’s interlocutory appeal of 
his federal conviction) (JN417-18)....................................................... January 17, 2007– 

  January 23, 2007 
 
United States of America v. Gachot, 
 Case No. 07-6061, in the Tenth Circuit (Gachot’s appeal of his 

federal conviction; dismissed as moot) (JN505-09)............................ March 16, 2007 – 
  February 1, 2008 
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United States v. Robert Langford,  
 Case No. 5:07-cr-00158-M-1, 2009 WL 523184 (Feb. 27, 2009), 

in the District Court (rejecting Langford’s jurisdictional 
challenge, but vacating sentence on other grounds) (JN419-22) .............. June 29, 2007– 

  May 28, 2009 
 
United States v. Robert Langford,  
 Case No. 09-6045, in the United States Court of Appeals for the 

Tenth Circuit (the “Tenth Circuit”) (dismissing Langford’s 
interlocutory appeal for lack of jurisdiction) (JN423-26) ........................ March 4, 2009– 

  May 28, 2009 
 
United States v. Robert Langford,   
 Case No. 5:09-cr-00327-M, 2010 WL 915881 (March 10, 2010), 

in the District Court (rejecting Langford’s jurisdictional 
challenge to federal prosecution) (JN427-29) ......................................October 27, 2009– 

  March 10, 2011 
 
United States v. Robert Langford,  
 Case No. 10-6070, 641 F.3d 1195 (April 11, 2011), in the Tenth 

Circuit (reversing Langford’s federal court conviction for lack of 
jurisdiction) (identifying this appeal and Gachot related actions) 
(JN705-10)............................................................................................ March 22, 2010– 

 May 3, 2011 
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STATEMENT OF JURISDICTION 

The District Court had original jurisdiction over Appellant’s petition for injunctive 

relief to compel Appellees to perform their duties as agents of the Bureau of Indian 

Affairs (“BIA”) appointed to the Indian CFR Court.  28 U.S.C. § 1361; see also Simmat 

v. U.S. Bureau of Prisons, 413 F.3d 1225, 1234 (10th Cir. 2005).  The District Court also 

had original jurisdiction because the scope of the Indian CFR Court’s jurisdiction – in 

particular the question of whether Hilltop qualifies as Indian Country – is a question 

arising under federal law, and because Turner sought an injunction under the District 

Court’s equitable powers to prevent a violation of his constitutional right to due process.  

28 U.S.C. § 1331; Nat’l Farmers Union Ins. Cos. v. Crow Tribe, 471 U.S. 845, 853 

(1985); see 28 U.S.C. § 1343(a)(4); see also, e.g., California v. Cabazon Band of Mission 

Indians, 480 U.S. 202, 206 (1987); Gaming World Int’l, Ltd. v. White Earth Band of 

Chippewa, 317 F.3d 840, 848 (8th Cir. 2003) (“It is well established that the scope of 

tribal court jurisdiction is a matter of federal law.”); Gobin v. Snohomish County, 304 

F.3d 909 (9th Cir. 2002) (affirming declaration in favor of tribal member who sought 

declaration that country had no land use jurisdiction over reservation land she owned).   

                                                 
12  Although § 1361 speaks in terms of “mandamus,” this Court has acknowledged that 
federal courts often treat mandamus actions as requests for injunctive relief.  Simmat, 413 
F.3d at 1236 (citing cases, including Fallini v. Hodel, 783 F.2d 1343, 1345 (9th Cir. 
1986) (“In effect, the injunction is no different than the mandamus.  When the effect of a 
mandatory injunction is equivalent to the issuance of mandamus it is governed by similar 
considerations.” )); see also FED. R. CIV. P. 81(b) (“Relief heretofore available [through 
mandamus] may be obtained by appropriate action or motion under these rules.”). 
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Because the Indian CFR Court is a federal agency, the District Court also had 

jurisdiction to review the Indian CFR Court’s dismissal of Turner’s action under the 

Administrative Procedures Act (the “APA”), 5 U.S.C. §§ 701–706.  See Tillett v. Lujan, 

931 F.2d 636, 641 (10th Cir. 1991); see also Sac & Fox Tribe of Miss. in Iowa Election 

Bd. v. Bureau of Indian Affairs, 321 F. Supp. 2d 1055, 1063 (N.D. Iowa 2004).   

The District Court ruled that it lacked subject matter jurisdiction on the basis of 

tribal sovereignty, and dismissed Turner’s action on January 28, 2010.  (SR46-49.)  This 

Court has jurisdiction over the District Court’s denial of injunctive relief pursuant to 28 

U.S.C. § 1292(a)(1).  This Court further has jurisdiction under 28 U.S.C. § 1291 because 

the District Court’s dismissal order finally disposed of all claims and parties.  See, e.g., 

Jicarilla Apache Tribe v. United States, 601 F.2d 1116, 1124 (10th Cir. 1979).  As this 

Court stated in Jicarilla, a dismissal order is final for purposes of appealability where the 

practical effect of the order is the termination of the entire case, and there is nothing 

tentative, informal or incomplete about the order.  See id. (citing Cohen v. Beneficial 

Indust. Loan Corp., 337 U.S. 541, 546 (1949), in which the Court stated that the finality 

requirement should be given a “practical rather than a technical construction.”).  “Here, 

the order of dismissal disposed of the whole case, including the Tribe’s contention that 

because of federal law the state court was without jurisdiction to adjudicate the water 

rights of the Tribe.”  Jicarilla Apache Tribe, 601 F.2d at 1124. 
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STATEMENT OF THE ISSUES 

Pursuant to this Court’s Order dated February 2, 2011 (Doc. 01018579003) (the 

“Appointment Order”), Appellant’s Supplemental Opening Brief addresses the following 

issues in the order set forth in the Order: 

First Issue 
 

Are Appellees, who are magistrate judges of a Court of Indian Offenses 
appointed under 25 C.F.R. §§ 11.200 and 11.201, federal officers or agents, 
who are, as a result, subject to a claim for injunctive relief in federal court 
under Simmat v. U.S. Bureau of Prisons, 413 F.3d 1225, 123–35 & n.9 (10th 
Cir. 2005)?   

 
Second Issue 
 

Considering that the stated purpose of a Court of Indian Offenses is to 
exercise retained tribal “jurisdiction over Indians that is exclusive of State 
Jurisdiction but where tribal courts have not been established to exercise that 
jurisdiction[,]” should Appellees be treated as tribal officers, instead of federal 
officers or agents, for purposes of federal jurisdiction?  See 25 C.F.R. § 11.102; 
cf. Tillett v. Lujan, 931 F.2d 636, 640 (10th Cir. 1991) (noting that Court of 
Indian Offenses has “characteristics of [a federal] agency,” but it also functions 
as a tribal court). 

 
Third Issue 
 

Should Appellees be judicially estopped from arguing that they are tribal 
officers or agents because they represented to the district court, in their motion 
to set aside the default, that they are federal officers or agents?  See R. at 103-
04, 109-12; see also, e.g., Bradford v. Wiggins, 516 F.3d 1189, 1194-95 (10th 
Cir. 2008) (per curium) (discussing factors for application of judicial estoppel). 

 
Fourth Issue 
 

What part of FED. R. CIV. P. 4 should govern service of process on 
Appellees, assuming, without yet deciding, that they are tribal officers? 
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Fifth Issue 
 

Assuming, without yet deciding, that Appellees should be treated as federal 
officers or agents, is the required service upon the United States by certified 
mail in FED. R. CIV. P. 4(i)(1)(A)(ii) and (i)(2) also governed by the 
requirement in Rule 4(c)(2) that service be done by a person at least eighteen 
years old who is “not a party[,]” and does service by certified mail satisfy that 
requirement because it is effected by a mail carrier? 

 
Sixth Issue 
 

Where, as here, the district court stated that it was dismissing Appellant’s 
federal petition for injunctive relief for lack of federal subject matter 
jurisdiction, does this court have the authority to choose not to determine 
whether the district court actually lacked subject matter jurisdiction over 
Appellant’s federal petition on the basis that Appellees correctly decided that 
the Court of Indian Offenses lacked jurisdiction over Appellant’s complaint 
filed there?  See Trackwell v. U.S. Gov’t, 472 F.3d 1242, 1245 (10th Cir. 2007) 
(citing Steel Co. v. Citizens for a Better Environment, 523 U.S. 83, 93-94 
(1998), for the general proposition that a federal court has no authority to 
decide the merits of a claim unless it first has jurisdiction to hear it). 

 
Seventh Issue 
 

If this court has the authority to choose not to determine whether the district 
court actually lacked federal subject matter jurisdiction over Appellant’s 
petition for injunctive relief, does this court have the authority to provide a 
reason for Appellees’ dismissal of Appellant’s complaint in the Court of Indian 
Offenses, when Appellees provided no reason in their orders of dismissal 
issued from that court?  See, e.g., Haga v. Astrue, 482 F.3d 1205, 1207-08 
(10th Cir. 2007) (citing SEC v. Chenery Corp., 318 U.S. 80, 88 (1943), for the 
proposition that “this court may not create or adopt post-hoc rationalizations to 
support [an administrative] decision that are not apparent from the 
[administrative] decision itself”). 
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Eighth Issue 
 

Can it be determined based on either the existing district court record or 
under the principles under which this court may take judicial notice of other 
courts’ or agencies’ proceedings that the Court of Indian Offenses lacked 
jurisdiction over the complaint filed in that court?  See, e.g., United States v. 
Pinson, 584 F.3d 972, 979 n.1 (10th Cir. 2009) (taking judicial notice of 
district court materials that “were not originally included in the record on 
appeal); United States v. Ahidley, 486 F.3d 1184, 1192 n.5 (10th Cir. 2007) 
(noting that this court has discretion to take judicial notice of proceedings in 
other courts and facts which are a matter of public record). 
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STATEMENT OF THE CASE  

This case began on June 12, 2004, when Michael Turner, a member of the Kiowa 

Tribe of Oklahoma, was prosecuted in the State Court for violations of the Oklahoma 

Anti-Cockfighting Laws.  (JN10-23 (docket sheet).)  The cockfighting activity took place 

at a location known as “Hilltop.”  (JN9.)   

Turner claims that Hilltop is located within Kiowa tribal lands, i.e., “Indian 

Country” as that term is defined in 18 U.S.C. § 1151.  (See, e.g., JN24-25.)  Turner 

repeatedly moved to dismiss the Cotton County prosecution in 2004 and 2005 on the 

ground that the “State of Oklahoma does not have jurisdiction over criminal offenses 

committed by one [] Indian against another in Indian [C]ountry.”  United States v. Sands, 

968 F.2d 1058, 1062 (10th Cir. 1992), cert. denied, 506 U.S. 1056 (1993).  (Id.; see also 

JN68-85, 86-87, 164, 257-59.)   

Turner and the prosecutors each presented evidence, testimony, and legal briefing 

to the State Court relating to the “Indian Country” issue.  (Id. (briefing); see also JN24-

58, 68-158, 165-217, 218-241.)  The State Court orally denied Turner’s motions to 

dismiss on August 25, 2005, finding that the alleged crime did not occur within Indian 

Country.  (JN262-63.)  The State Court refused Turner’s request to clarify the basis for its 

finding.  (JN263.) 

While the State Court prosecution proceeded, on September 8, 2005, Turner 

(along with his co-defendant, non-Indian Robert Langford) sought additional relief in the 

Indian CFR Court.  (JN266-69.)  Turner and Langford sought a declaration that Hilltop 

fell within Indian Country – which would determine whether the Indian CFR Court had 
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jurisdiction that was exclusive of the State Court – and requested an injunction of the 

State Court prosecution.  (Id.)  The basis for Turner’s petition was the fact that the State 

was attempting to prosecute him for conduct occurring in Indian Country.  (Id.; see also 

270-354 (evidence supporting Turner’s Indian Country argument).)   

The State filed a motion to quash service of process, but did not attack the Indian 

CFR Court’s jurisdiction or raise the Indian Country issue.  (JN369-74.)  The Indian CFR 

Court set the State’s motion to quash for hearing on August 8, 2006.  (JN395.)  At the 

hearing, however, the Indian CFR Court did not address the State’s motion to quash, but 

instead “took notice [presumably of the State Court finding], sua sponte, that it lacked 

jurisdiction over the case,” and dismissed Turner’s petition for lack of jurisdiction. 

(JN431-32.)  The Honorable Phil Lujan, one of the Appellees in this case, signed the 

order of dismissal.   (Id.)  The Indian CFR Court dismissed without the benefit of motions 

or briefing from the parties on the jurisdictional issues, with no mention of the “Indian 

Country” issue in the dismissal order, and without any explanation for the dismissal.  

(Id.)   

Turner appealed the Indian CFR Court’s dismissal order to the Court of Indian 

Appeals on September 27, 2006.  (JN357.)  The Court of Indian Appeals summarily 

affirmed the Indian CFR Court’s dismissal order, again without analysis, with a notation 

in the court minutes on February 8, 2008.   (JN530.)   The Court of Indian Appeals did 

not sign a written order dismissing the appeal until October 15, 2008, (JN675), only after 

repeated written requests from Turner (JN669-74).  The Honorable Judges Ronald O. 
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McGee, Stephen Parker, and Rebecca Cryer, the remaining three Appellees in this case, 

signed the order of dismissal.  (JN530, 675.)    

While Turner’s appeal to the Court of Indian Appeals was languishing between 

2006 and 2008, Turner continued to pursue dismissal in the State Court with motions and 

evidence supporting his claim that Hilltop fell within Indian Country and challenging the 

State’s evidence that it did not.  (JN433-34, 498-503.)  The State Court again denied 

Turner’s motion on May 21, 2007, holding that: 

[T]he District Court of Cotton County, Oklahoma, has jurisdiction in this case for 
the reason that the alleged crime was not committed on property which was 
“Indian Country,” “Dependant Indian Community,” restricted property, or 
reservation property as defined by federal law and which would vest exclusive 
jurisdiction in the federal courts or applicable tribal courts . . . 

(JN517-18 [sic].)   

On May 24, 2007, Turner was convicted of violating § 1692.3 of the Oklahoma 

Anti-Cockfighting Laws.  (JN521.)  He was sentenced to a five-year deferred sentence 

and a $2,000.00 fine.  (Id.)  Turner’s sentence remains deferred until May 24, 2012.  (Id.)  

Turner appealed his conviction to the Oklahoma Court of Criminal Appeals, which 

dismissed his appeal on April 30, 2008.  (JN531-32.)  

Shortly thereafter, on May 21, 2008, Turner filed a declaratory judgment action in 

the District Court, seeking a declaration that federal and state agencies did not have the 

authority to enforce the Oklahoma Anti-Cockfighting Laws against Indians within Indian 

Country (but not specific to his own state court prosecution).  (JN533-41.)  The District 

Court dismissed Turner’s declaratory judgment action for lack of jurisdiction on April 24, 

2009. (JN699.)  Turner did not appeal that order. 
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On November 26, 2008, Michael Turner (pro se) filed a “Petition for Injunctive 

Relief” in the action underlying this appeal in the District Court.  (R6-30.)  Turner filed a 

Motion for Default Judgment on April 3, 2009 (R94-97), and the clerk entered default 

judgment on April 7, 2009 (R98).  The DOJ filed a motion to set aside the default 

judgment on April 9, 2009 (R99-122), and a motion to dismiss the action for lack of 

jurisdiction on April 20, 2009 (SR6-32), arguing lack of jurisdiction and failure of 

service.  The District Court granted the DOJ’s motion to set aside the default judgment on 

January 28, 2010 (R.123-24), and granted the motion to dismiss on the basis of tribal 

immunity, and that there was no waiver of that immunity (SR46-49).  This appeal ensued. 

It is undisputed that the State Court does not have jurisdiction to entertain the 

State’s prosecution of an enrolled member of the Kiowa, a federally-recognized Indian 

Tribe, for alleged violations of Oklahoma’s Anti-Cockfighting Laws within Indian 

Country, and it is undisputed that Turner is an enrolled member of the Kiowa Tribe.   

By this appeal, Turner asserts that the matter of whether Hilltop qualifies as within 

Indian Country is a question uniquely governed by tribal and federal law, and thus should 

have been determined by the Indian CFR Court or by the District Court.  At the very 

least, the District Court had the jurisdiction and obligation to review de novo the State 

Court’s finding that Hilltop qualifies as Indian Country, and the Indian CFR Court’s 

refusal to address the issue at all.  It is contrary to law, and the well-settled deference to 

tribal sovereignty, to permit the State Court to have the last word on a question of federal 

jurisdiction that should be decided by a tribal or federal court.  This is particularly true 

where the rights of a tribal member are at stake. 
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STATEMENT OF THE FACTS 

A. Oklahoma’s Anti-Cockfighting Laws were challenged by industry 
supporters on three fronts, one of which is at issue here. 

This case concerns a jurisdictional conflict between the State of Oklahoma and a 

member of the Kiowa Tribe, a federally-recognized Indian tribe with sovereign 

immunity, and the Indian CFR Court’s refusal to address the scope of its own 

jurisdiction.  In the November 2002 election, voters enacted the Oklahoma Anti-

Cockfighting Laws through the passage of an initiative banning cockfighting (JN359-61), 

an estimated one hundred million dollar industry in the State (JN359), which is practiced 

within Kiowa tribal lands.  After the initiative passed, supporters of the industry 

challenged the new law on a variety of grounds, including a constitutional challenge in 

state court, and jurisdictional challenges to prosecutions in federal and state courts.   

The first challenge was resolved in 2004, when the Oklahoma Supreme Court 

upheld the Anti-Cockfighting Laws as constitutional.  See Edmondson v. Pearce, 91 P.3d 

605 (Okla. 2004), cert. denied, 543 U.S. 987 (2004) (Attachment 2.)   

In a second test case, which is directly related to this matter, Robert Langford (a 

non-Indian) challenged the District Court’s jurisdiction to entertain his prosecution for 

conduct in Indian Country.  Langford’s jurisdictional challenge was sustained earlier this 

year in the Tenth Circuit.  See United States v. Langford, 641 F.3d 1195 (10th Cir. 2011) 
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(holding that the federal court lacked jurisdiction to prosecute a non-Indian cockfighting 

spectator in Indian Country, who could be prosecuted in State Court)6 (Attachment 18.)   

Michael Turner’s challenge in this case raises the third, but related, jurisdictional 

test case:  Do Oklahoma State Courts have jurisdiction to prosecute an Indian for 

cockfighting violations occurring within Indian Country, and which court should finally 

determine whether the location actually qualifies as Indian Country under federal law? 

Turner’s prosecution in State Court for cockfighting violations did not come as a 

surprise to either the State of Oklahoma or Mr. Turner.  On November 4, 2002, the day 

before Oklahoma voters passed the Oklahoma Anti-Cockfighting Laws, Turner sent a 

letter to the Oklahoma Attorney General as a “Kiowa Tribal Member and National 

Director of the Kiowa Association for the Preservation of Cultural and Rural Lifestyles” 

(the “Kiowa Preservation Association”).  (JN1.)  The Kiowa Preservation Association 

was created by Kiowa resolution, and leases the land at Hilltop in part for the purposes of 

cockfighting events.  (JN26-27.)  Turner’s letter notified the State of Oklahoma that the 

Association intended to continue cockfighting activities, including licensing and leasing, 

within tribal land, which, in Turner’s view, were activities protected by tribal 

sovereignty.  (JN1.)   

On November 18, 2002, the Oklahoma Attorney General’s Office responded to 

Turner’s letter, notifying Turner that he could be prosecuted in federal court for his 
                                                 
6  Another challenge to the Oklahoma Anti-Cockfighting Laws in federal court was 
rendered moot when the challenging criminal defendant, and Indian, lost his ability to 
challenge the laws by pleadings out to cockfighting charges.  See United States v. 
Gachot, 512 F.3d 1252 (10th Cir. 2008).  (Attachment 8.)   
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action.  (JN2-4.)  The Attorney General’s Office stated its view that “[u]nder Federal law, 

you can not create a safe haven for cockfighters” in Indian Country located in the State of 

Oklahoma.  (JN3 (bold in original omitted).)  The Attorney General copied the letter to 

the United States Attorneys for all three of Oklahoma’s federal judicial districts, 

requesting that “they, to the full extent of their authority, vigorously prosecute all 

violations of Oklahoma’s Anti-Cockfighting Law which take place in Indian Country.”  

(JN4 (italics added).)   The letter therefore at least impliedly confirmed that Turner could 

be prosecuted in federal court – but not State Court. 

In April 2004, Turner announced to the press that he had organized a cockfighting 

event at the Hilltop property, drawing the event to the attention of both state and federal 

law enforcement.7  (JN5-8.)  In his comments to the media, Turner confirmed his intent to 

bring a test case challenging the jurisdiction of the State Court to prosecute Indian 

cockfighting activities in Indian Country.  (JN5-8.)   

B. Turner raised jurisdictional challenges to his prosecution in the State 
Court based on tribal sovereignty. 

On June 12, 2004, this test case was set in motion when Turner and five co-

defendants (including Robert Langford) were arrested by state police in Cotton County, 

                                                 
7  See Ron Jackson, Cockfighters to Play Chicken With Lawmen, THE OKLAHOMAN 
(www.NewsOk.com) (April 17, 2004) (JN5-6); Ron Jackson, Law Enforcement Presence 
Prevents Cockfighting Event; Promoters Meant to Test Law, THE OKLAHOMAN 
(www.NewsOk.com) (April 18, 2004) (JN7-8).   
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Oklahoma and charged with “instigating or encouraging cockfighting,” a violation of 

Oklahoma’s Anti-Cockfighting Laws.8  (JN 9, 59.) 

In 2004 and 2005, Turner repeatedly filed motions to dismiss the Cotton County 

Prosecution on jurisdictional grounds, supported by documentary evidence, arguing that 

the Cotton County district court lacked jurisdiction over the State’s claims against Turner 

because (1) Turner is an enrolled member of a federally-recognized Indian tribe (the 

Kiowa Tribe) (an undisputed fact), and (2) the charged felony occurred at Hilltop, which 

Turner alleged is located in “Indian Country” as that term is defined by federal law9 (a 

disputed fact).  (JN24-25, 59-63, 68-85, 164, 257-59.)   

Turner argued that as a member of the Kiowa tribe charged with a crime 

committed in Indian Country, he could only be prosecuted by the Indian CFR Court or in 

federal court.  This view was confirmed by an article about the various related challenges 

to the Oklahoma Anti-Cockfighting Laws that quoted Donovan Dobbs, Assistant District 

Attorney for Cherokee County, as stating that “[i]f cockfighting was taking place, and it 

was clearly on tribal land, enforcement would depend on who is involved in the activity.”  

(JN360-61.)  The article further quoted Dobbs as stating that if the person engaged in the 

                                                 
8  Turner and Langford were prosecuted under separate case numbers, but both cases 
were handled by the same prosecutors (Robert Schulte and Mark Clark), and were heard 
by the same judge (the Honorable Leo A. Watson).  (Compare JN10 with JN60.) 
9  As discussed infra, the question of whether the State Court had jurisdiction to 
prosecute Turner turned on the disputed fact of whether the cockfighting occurred within 
Indian country.  See United States v. Sands, 968 F.2d 1058, 1062 (10th Cir. 1992), cert 
denied, 506 U.S. 1056 (1993) (“State of Oklahoma does not have jurisdiction over 
criminal offense committed by one [] Indian against another in Indian [C]ountry.”).   

Appellate Case: 10-6031     Document: 01018711801     Date Filed: 09/13/2011     Page: 33



 21  

activity had tribal affiliations, the person accused of violating the State’s cockfighting 

ban would be prosecuted in a federal court.  But if the accused has no tribal affiliation, he 

or she would be prosecuted in a state court.  (JN361.)   

Turner presented extensive evidence going back to the Jerome Agreement of 1892 

that Hilltop fell within “Indian Country” as that term is defined by federal law.10  (JN 26-

58, 68-158.)  The State opposed Turner’s motion to dismiss, submitting evidence that, in 

its view, confirmed that that Hilltop does not qualify as Indian Country.  (JN165-217.) 

The district court orally denied Turner’s motion to dismiss on August 25, 2005, 

finding after a review of evidence submitted by both parties that “the land known as the 

Hilltop . . . is not Indian [C]ountry.”  (JN262.)  The district court declined Turner’s 

request to clarify the reason for his holding, stating only that “I found that it is not Indian 

[C]ountry based on the law and the facts that were presented at the hearing on the motion 

to dismiss,” and inviting Turner to raise the issue again prior to trial.  (JN263.) 

C. The Court of Indian Offenses dismissed Turner’s petition sua sponte 
for lack of jurisdiction without analysis of the law or evidence, and 
without any evidence presented by the State. 

Shortly after the State Court denied Turner’s motion to dismiss, on September 8, 

2005, Turner and his fellow defendants (including non-Indian Robert Langford) filed a 

petition against Cotton County and the State of Oklahoma (the “State Defendants”) in the 

Indian CFR Court asking the court to address the jurisdictional issues and enjoin the State 

                                                 
10  This Supplemental Brief does not attempt to resolve the “Indian Country” fact issue. 
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Court from prosecuting Turner and Langford.11  (JN266-69.)  Attached to his Petition, 

Turner presented evidence supporting his contention that Hilltop is located in Indian 

Country, which he had previously submitted in the Cotton County district court.  (JN270-

354.)  Turner notified the State Court of the action filed in the Indian Court on April 25, 

2006, (JN14) and asked the State Court to reconsider its order denying dismissal.  

(JN362-64.) 

The State Defendants responded to Turner’s petition in the Indian CFR Court with 

a motion to quash service on May 22, 2006.  (JN369-74.)  The defendants did not file an 

answer to the petition, did not request dismissal on the merits, and presented no evidence 

on the “Indian Country” issue.  (Id.)  The Indian Court set the motion to quash for 

hearing on August 8, 2006.  (JN395.)  At the hearing, the Indian Court did not rule on the 

motion to quash, but instead appeared to take judicial notice of the State Court’s finding 

on the Indian Country issue, and sua sponte dismissed Turner’s case for lack of subject 

matter jurisdiction with a summary court minute entry and a one-paragraph written order.  

(JN430-32.)  The Indian Court cited no reasoning, evidence, or law in support of its 

ruling, and thus it is unclear why the Indian Court believed it lacked jurisdiction, whether 

it believed that the Cotton County district court properly asserted jurisdiction, or if it even 

considered the “Indian Country” fact issue.  (Id.)  This order was signed by the 

Honorable Judge Philip Lujan, one of the Appellees in this case.  (JN431.) 

                                                 
11  Turner’s litigation efforts were supported by resolution of the Kiowa Tribe, passed 
September 3, 2005.  (JN265.) 
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Turner appealed the Indian CFR Court’s dismissal order to the Court of Indian 

Appeals on September 27, 2006.  (JN357 at 13.)  The appeal was transferred to the Court 

of Indian Appeals on September 28, 2006, without any record.  (JN357 at 14.)  Despite 

the fact that the “Indian Country” fact issue was never raised in the Indian Court, the 

State Defendants filed a Motion to Dismiss Appeal for Lack of Jurisdiction. 

The Court of Indian Appeals entered a notation in the Court minutes on February 

8, 2008 summarily affirming the Indian Court’s dismissal, but did not enter an actual 

order of dismissal.  (JN530.)  Intending to further pursue his test case to the federal 

courts, and believing he needed a written order in order to do so, Turner sent a letter to 

the Court on March 24, 2008, asking the Court of Indian Appeals to enter a written order.  

(JN671.)  Receiving no response, Turner sent another letter to the Court on September 9, 

2008, requesting the entry of a written order, stating that “as you are well aware . . . in 

order to secure an appeal to the Federal Western District Court there has to be a written 

order issued by the Court of Indian Appeals.”  (JN669.)  The Court of Indian Appeals 

finally entered a written order summarily dismissing Turner’s appeal on October 15, 

2008.  (JN675.)  The order was signed by the Honorable Judges Ronald O. McGee, 

Stephen Parker, and Rebecca Cryer, Appellees in this case.  (JN675.) 

While Turner and Langford’s claims were pending in the Indian Court and the 

Court of Indian Appeals, they continued to challenge the State Court’s jurisdiction to 

prosecute.  They filed another motion to dismiss on March 12, 2007, arguing that Cotton 

County was not a court of competent jurisdiction.  (JN498-503.)  The State Court again 

denied the joint motion to dismiss on May 21, 2007, finding that 

Appellate Case: 10-6031     Document: 01018711801     Date Filed: 09/13/2011     Page: 36



 24  

[T]he district court of Cotton County, Oklahoma, has jurisdiction in this 
case for the reason that the alleged crime was not committed in property 
which was ‘Indian Country,’ ‘Dependant Indian Community,’ restricted 
property, or reservation property as defined by federal law and which 
would vest exclusive jurisdiction in the federal courts or applicable tribal 
courts. 

(JN517 [sic].)  

Turner was convicted of violating Oklahoma’s anti-cockfighting statute (21 O.S. 

§ 1692.3) on May 24, 2007.  (JN521.)  Turner appealed his conviction to the Oklahoma 

Supreme Court, which dismissed the appeal on April 30, 2008.  (JN531-32.)  On the 

same date (before the same judge), the State of Oklahoma voluntarily dismissed the 

charges against Robert Langford (JN520), who had been charged with a separate set of 

cockfighting violations in federal court on August 2, 2006 (JN409-10).  Langford’s 

federal prosecution is the second test case mentioned above, which was recently resolved 

by this Court in United States v. Langford (the “Langford Test Case”).12 

                                                 
12  United States v. Robert Langford, Case Nos. 5:06-mj-01415-STE, 5:2007-cr-00018, 
5:07-cr-00158-M-1, in the United States District Court for the Western District of 
Oklahoma (Honorable Stephen P. Friot presiding, followed by Honorable Chief Judge 
Vicki Miles-LaGrange), on interlocutory appeal in Case No. 09-6045, in the United 
States Court of Appeals for the Tenth Circuit (dismissed), on remand to the United States 
District Court for the Western District of Oklahoma, Case No. 5:09-cr-00327-M, 
Honorable Chief Judge Vicki Miles-LaGrange presiding (hereafter the “Langford Test 
Case”) (all dockets available on PACER, and docket sheets are at JN411-29). 
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D. After the Indian CFR Court dismissed his petition, Turner sought 
relief in the District Court. 

1. Turner filed a related declaratory judgment action against state 
and federal agencies, which was dismissed without prejudice. 

On May 21, 2008, while his appeal was pending in the Oklahoma Supreme Court, 

Turner filed a related action in federal court, seeking a declaration that federal and state 

agencies lacked jurisdiction to enforce state anti-cockfighting laws on Kiowa tribal 

land.13  (JN533-41.)  The case was assigned to Judge Stephen Friot, one of the two 

District Court judges presiding over the Langford Test Case. 

The Oklahoma state defendants filed a motion to dismiss for lack of jurisdiction, 

arguing immunity under the Eleventh Amendment, and that Turner lacked standing.  

(JN549-64.)  The Oklahoma defendants acknowledged that “Oklahoma does not claim 

authority to prosecute crimes against a member of the Kiowa Tribe within Kiowa Indian 

Country,” citing authority from the Oklahoma Court of Criminal Appeals for the 

proposition that “the State of Oklahoma does not have jurisdiction over crimes committed 

by or against an Indian in Indian Country.”  (JN 558 (quoting Oklahoma v. Klindt, 782 

P.2d 401, 403 (Okla. Crim. App. 1989).)  The State of Oklahoma also conceded that 

“[p]rosecution of member Indians in Indian [C]ountry is a matter of federal (and perhaps 

tribal), not state, authority,” and that “Oklahoma is not the entity with prosecutorial 

                                                 
13  Michael C. Turner, as a member and on behalf of the Kiowa Tribe of Oklahoma v. 
State of Oklahoma, et al., Case No. 5-08-cv-00543-F, in the United States District Court 
for the Western District of Oklahoma, Honorable Stephen P. Friot presiding (docket 
items available on PACER). 
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power over [an individual who] commits a cockfighting crime in Indian Country.”  

(JN558-59.)  

The Oklahoma Attorney General submitted as evidence the November 18, 2002 

letter sent to Turner informing him that cockfighting on tribal lands would be prosecuted 

in federal court.  (JN608.)  The district court granted the Oklahoma state government’s 

motion to dismiss for lack of jurisdiction, but did not rule on the question of whether 

Hilltop qualified as Indian Country.  (JN657-68.)   

Represented by Robert Don Evans, Jr. of the U.S. Attorneys Office, the federal 

government agencies also filed a motion to dismiss for lack of jurisdiction, arguing (as it 

did in this case) that Turner failed to effect proper service.  (JN546 at Doc. 29.) The 

district court granted the federal government’s motion to dismiss for lack of jurisdiction 

without prejudice, but denied their motion to dismiss for lack of proper service, holding 

“that dismissal for failure to serve in a timely manner would not serve judicial economy.”  

(JN677.)  After Turner filed an Amended Petition for Injunctive Relief on March 20, 

2009 (JN687-98; see also JN547 at Doc. 34), the federal defendants filed another motion 

to dismiss for lack of jurisdiction (JN547 at Doc.36), which the District Court granted 

without prejudice (JN547 at Doc. 39).  Turner did not appeal either dismissal order. 

2. Turner filed this case after his claims were rejected by the 
Indian CFR Court at the trial and appellate level, and 
repeatedly notified Appellees of his petition. 

Shortly after Turner’s appeal to the Indian Court of Appeals, on November 26, 

2008, Michael Turner (pro se) filed the action underlying this appeal in the United States 

District Court for the Western District of Oklahoma.  (R.6-30.)  The case was assigned to 
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the Honorable Chief Judge Vicki Miles-LaGrange, the same judge presiding over the 

Langford Test Case.14  Turner’s petition sought review under 28 U.S.C. § 1331 of the 

jurisdictional decision of the Indian CFR Court and the Court of Indian Appeals, and 

requested injunctive relief against the appellate and magistrate judges of the Indian CFR 

Court, requiring them to recognize jurisdiction over Turner’s petition and the propriety of 

considering it on the merits.  (Id.) 

Turner took numerous steps to effect service, and it is undisputed that Appellees 

and their counsel received copies of Turner’s petition.  First, pulling the appropriate form 

from the District Court’s website, Turner filled out and filed a “Pro Se Litigant’s Request 

for Issuance of Summons,” requesting service by certified mail at the Court of Indian 

Appeals to each of the Appellants.  (SR5.)  Turner filed certified mail receipts reflecting 

receipt of the petition by each of the Appellants.  (R31-45, 57-62.)   Turner also filed 

certified mail receipts reflecting receipt of the petition by each of the parties to the related 

declaratory judgment action, including the Oklahoma Attorney General (R46-56, 85-87), 

the Oklahoma Attorney General’s Office (R46-56, 88-90, 79-81), the Kiowa Tribe (R46-

56, 82-84), Eric Holder, the U.S. Attorney General (R91-93), the Washington, D.C. main 

office of the U.S. Department of the Interior (which oversees the BIA) (R91-93), the 

Tulsa, Oklahoma field office of the United States Department of Interior (R46-56, 70-

72), the Southern Plains Regional Area Office of the BIA (R46-56, 73-75), Bureau of 

                                                 
14  Chief Judge Miles-LaGrange entered the order denying Langford’s motion to 
dismiss the DOJ’s federal prosecution (JN700-04), which was ultimately reversed by this 
Court.  (United States v. Langford, 641 F.3d 1195 (10th Cir. 2011).) 
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Indian Affairs, Anadarko Agency (R46-56, 76-78), and the Office of the U.S. Attorney’s 

Office for the Western District of Oklahoma (R46-56, 63-69).  In sum, Turner sent the 

petition to any party he could conceive might have an interest in the case. 

In a February 23, 2009 letter to Turner, Robert Don Evans, Jr., the Assistant U.S. 

Attorney for the Western District of Oklahoma acknowledged receipt of the Petition, and 

acknowledged that he represents “the interests of the United States and its agencies in the 

referenced case.”  (R109-10.)  Turner sent another Petition to Mr. Evans by certified mail 

on February 26, 2009, of which Mr. Evans again acknowledged receipt and confirmed his 

representation of the Appellants.  (R111-12.)   

When Appellants did not appear to answer Turner’s petition, he filed a motion for 

default judgment on April 3, 2009, and the clerk entered a default judgment on April 7, 

2009.  (R94-98.)  Mr. Evans immediately appeared on behalf of the Appellants (SR3), 

and filed a Motion to Set Aside Default for lack of proper service (R99-122), which was 

promptly followed by a Motion to Dismiss for lack of jurisdiction and failure to effect 

proper service (SR6-32).  Turner filed a combined response to both motions on May 6, 

2009 (SR33-45), and notified the district court of the Langford Test Case, also pending 

before Chief Judge Miles-LaGrange (SR4). 

On January 20, 2010, the District Court granted Appellees’ motion to set aside the 

default judgment, reinstating the case.  (R123-24.)  Eight days later, the District Court 

granted Appellees’ motion to dismiss.  (SR46-49.)  The District Court declined to address 

Appellees’ failure of service argument, but held that the court lacked jurisdiction because 

(1) the Kiowa Tribe is entitled to sovereign tribal immunity, and (2) there was no 
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indication that the tribe had waived that immunity.  (SR46-49.)  Turner timely filed his 

notice of appeal to this Court.  (R125-29.) 

E. The related Langford Test Case was litigated before the same judges, at 
the same time, as Turner’s two federal actions. 

While Turner’s claims were being adjudicated before the District Court, the 

Langford Test Case was being considered by the same two judges (Judge Friot and Chief 

Judge Miles-LaGrange).  (JN418, 420, 427).  On July 22, 2006, Turner was arrested 

along with approximately seventy others for illegal cockfighting activities in a raid by 

law enforcement officials from federal, state, and tribal agencies.  See United States v. 

Robert Langford, 641 F.3d 1195, 1196 (10th Cir. 2011).  Langford was charged in federal 

court for violations of the Oklahoma Anti-Cockfighting Laws, which are assimilated into 

federal criminal law under the Assimilative Crimes Act, 18 U.S.C. § 13, as applied 

through the Indian Country Crimes Act, § 1152.  Id. 

The operative jurisdictional facts in the Langford Test Case are the mirror opposite 

to those here.  Langford is non-Indian, while Turner is an enrolled member of the Kiowa 

Tribe.  (See, e.g., JN243.)  In addition, in contrast to Turner’s case, in which the parties 

dispute whether Hilltop qualifies as Indian Country, in the Langford Test Case it was 

undisputed that the offending conduct took place within tribal boundaries. 

After his conviction and sentencing before a magistrate judge, Langford appealed 

to the District Court, arguing that the federal courts lack jurisdiction when the alleged 

crime occurs on tribal land.  (JN428 at Doc. 6-7.) The district court rejected Langford’s 
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jurisdictional challenge, holding that the court had jurisdiction because Langford was a 

non-Indian, and affirmed the conviction.  (JN702-03.) 

Langford appealed to this Court, which reversed his conviction.15  United States v. 

Robert Langford, 641 F.3d 1195, 1197 (10th Cir. 2011) (holding, as a matter of first 

impression, that the district court lacked jurisdiction to prosecute a non-Indian 

cockfighting spectator on tribal land, who could be prosecuted in Oklahoma State court).  

With the resolution of the Langford Test Case, Turner’s appeal in this case remains as the 

only parallel challenge to the enforcement of the Oklahoma Anti-Cockfighting Laws. 

                                                 
15  The DOJ identified United States v. Gachot, the Turner Federal Declaratory 
Judgment action, and this case as related appeals.  (JN786-787.)  
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SUMMARY OF THE ARGUMENT 

As Nelson Mandela famously said, “Where you stand depends on where you sit.”  

The DOJ complains that Appellant’s “goal is to thwart the enforcement of Oklahoma’s 

laws prohibiting cockfighting.”  (Appellee’s Mot. to Dismiss Appeal at 7.)  This is the 

same complaint the DOJ raised – unsuccessfully – when Robert Langford challenged his 

wrongful prosecution in federal court.  (JN798.) 

Whatever one’s personal views of cockfighting – brutality or sport – that view 

does not supersede a federal court’s or agency’s obligation to intervene when a state 

improperly prosecutes a tribal member for conduct that occurred within sovereign Indian 

Country.  There is no dispute here about whether Oklahoma (or any other state) has the 

authority to ban cockfighting by its own citizens on State lands.  But cockfighting 

activities by Indians within the sovereign boundaries of Indian Country is an entirely 

different jurisprudential matter. 

In this case, all roads lead to Indian Country.  As the Statement of Facts describes, 

Appellant Michael Turner has gone to extraordinary lengths for most of the last decade in 

an effort to obtain a definitive ruling from a court of competent jurisdiction on the 

question of whether Oklahoma state courts have jurisdiction to prosecute cockfighting 

activities at the Hilltop property.  Pursuing a test case such as this would be challenging 

for any citizen, but it is particularly so here where Turner pursues his claim pro se.  

Appellant is entitled to resolution of the question of whether Hilltop qualifies as Indian 

Country. 
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It is undisputed that if Hilltop falls within Indian Country, the State Court lacked 

jurisdiction to prosecute Turner – prosecution could occur only in the Indian CFR Court 

or a federal district court.16  When the State Court ruled that Hilltop does not qualify as 

Indian Country – without analysis or explanation (despite Appellant’s request for 

clarification) – it resolved a question of federal and tribal jurisdiction that should have 

been addressed in the first instance by the Indian CFR Court, subject to the review of a 

federal court.   

By refusing to address Turner’s request to address the Indian Country issue, and 

essentially deferring to the State Court finding, Appellees abdicated their duties as 

federally-appointed agents of the BIA, and deprived Turner of his right to due process.  

Turner was entitled to pursue remedy in federal court.  The District Court had the duty to 

consider Turner’s challenge to the Indian CFR Court’s failure to act, either through 

injunctive relief or through a substantive review of the Indian CFR Court’s dismissal 

order by resolving the Indian Country issue.  The District Court did neither, instead 

concluding that Appellees are entitled to tribal sovereignty – an argument Appellees did 

not pursue below, and do not pursue here. 

                                                 
16  Indian Country is subject to exclusive federal or tribal criminal jurisdiction “[e]xcept 
as otherwise expressly provided by law.” 18 U.S.C. § 1152; see also United States v. 
Sands, 968 F.2d 1058, 1062 (10th Cir. 1992), cert. denied, 506 U.S. 1056 (1993) (“The 
State of Oklahoma does not have jurisdiction over criminal offense committed by one [] 
Indian against another in Indian [C]ountry.”); Oklahoma v. Klindt, 782 P.2d 401, 403 
(Okla. Crim. App. 1989) (“[T]he State of Oklahoma does not have jurisdiction over 
crimes committed by or against an Indian in Indian Country.”). 
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The records in this case and the related proceedings are replete with briefing and 

evidence on the Indian Country issue, which Appellant has provided to the Court in his 

Motion for Judicial Notice.  The Court has the authority to review that law and evidence 

and, if it finds the record sufficiently helpful, resolve the Indian Country issue.  However, 

because the issue was not briefed at all by the DOJ, or fairly considered by either the 

Indian CFR Court or the District Court, the proper course is to vacate the dismissal and 

remand for further proceedings. 

ARGUMENT 

I.   This Court reviews an order dismissing for lack of subject matter jurisdiction 
de novo and accepts a plaintiff’s allegations as true, with particular lenience 
for pro se litigants. 

The District Court treated Appellees’ motion to dismiss as a facial jurisdictional 

challenge under Federal Rule of Civil Procedure 12(b)(1).  (SR46-49.)  The District 

Court granted Appellees’ motion to dismiss for lack of subject matter jurisdiction, 

concluding there was no waiver of tribal sovereign immunity or congressional 

authorization for suit.17  (SR46-49.)   

Appellees’ Opening Brief implies that a clear error standard of review applies.  

(Appellees’ Br. at 8-9.)  Although findings of fact related to the jurisdictional question 

are reviewed for clear error, see Mustang Prod. Co. v. Harrison, 94 F.3d 1382, 1384 

                                                 
17  The DOJ sought dismissal on two grounds: (1) lack of subject-matter jurisdiction 
under FED. R. CIV. P. 12(b)(1); and (2) for failure to effect proper service per FED. R. 
CIV. P. 4 and 12(b)(4).  (SR2-28.)  The District Court granted dismissal based on the first 
argument, and did not reach the question of dismissal for lack of proper service.  (SR42-
45.)  If the Court were reviewing that issue, however, it would also be subject to de novo 
review.  See Jenkins v. City of Topeka, 136 F.3d 1274, 1275 (10th Cir. 1998). 
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(10th Cir. 1996), cert. denied, 520 U.S. 1139 (1997), neither the Indian CFR Court nor 

the District Court made any findings of fact, and thus the clear error standard does not 

apply to this appeal.  This Court will review de novo a legal ruling on whether a party can 

assert sovereign immunity and the district court’s determination of subject matter 

jurisdiction under Fed. R. Civ. P. 12(b)(1).  See Smith v. United States, 561 F.3d 1090, 

1097-98 (10th Cir. 2009); see also Bird v. Glacier Elec. Coop., Inc., 255 F.3d 1136, 

1140-41 (9th Cir. 2001) (applying de novo review to examine whether “alleged due 

process violations precluded the district court’s grant of comity . . . to the tribal court 

judgment”).  This is the same standard of review the District Court should have applied to 

the Indian CFR Court’s refusal to exercise its jurisdiction.  See Mustang Prod. Co., 94 

F.3d at 1384 (“[W]hen reviewing tribal court decisions on jurisdictional issues, district 

courts should review tribal courts’ findings of fact for clear error and conclusions of law 

de novo.”) (adopting the reasoning of the Ninth Circuit from FMC v. Shoshone-Bannock 

Tribes, 905 F.2d 1311, 1313-14 (9th Cir. 1990)).  In addition, as stated in Bryan v. Itasca 

County, 426 U.S. 373, 392 (1976), statutes enacted for the benefit of the dependent 

Indian tribes are to be liberally construed and doubtful expressions resolved in favor of 

the Indians. 

De novo review “involves a plenary, independent and non-deferential examination 

of the trial court’s rulings of law.”  Seneca Tel. Co. v. Miami Tribe of Okla., 253 P.3d 53, 

54 (Okla. 2011).  The Court must accept the allegations as true and view them in the light 

most favorable to the plaintiff.  See Leverington v. City of Colo. Springs, 643 F.3d 719, 

723 (10th Cir. 2011).  Under this standard, dismissal is erroneous if the allegations in the 
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complaint, assumed to be true, show that the plaintiff has a plausible claim for relief.  See 

Robbins v. Oklahoma, 519 F.3d 1242, 1247 (10th Cir. 2008). 

“Pleadings must be construed so as to do justice.”  FED. R. CIV. P. 8(e).  

Moreover, this Court is “obligated to construe [an appellant’s] pro se pleadings liberally” 

and leniently, particularly with regard to the pleadings relevant to the issues on appeal.  

Pounds v. Dep’t of Interior, 9 Fed. App’x 820, 821 (10th Cir. 2001) (citing Haines v. 

Kerner, 404 U.S. 519, 520-21 (1972)); see also Hall v. Bellmon, 935 F.2d 1106, 1110 

(10th Cir. 1991).  Turner has pursued this important test case pro se for much of the last 

seven years, and thus the Court should apply this lenient standard to Turner’s appeal. 

As set forth below, the Indian CFR Court and the District Court erred in 

dismissing Turner’s claims because his complaint alleged that his conduct occurred 

within Indian Country, a fact that both lower courts were obliged to assume to be true for 

the purposes of ascertaining their jurisdiction.  Despite this hotly disputed fact and 

Turner’s efforts as a pro se plaintiff, neither court gave any deference to Turner’s 

pleadings, instead electing to defer to a state court’s unexplained fact-findings as decisive 

on the question of their own jurisdiction. 

II.   As federal appointees to the Indian CFR Court and employees of the Bureau 
of Indian Affairs, Appellees are federal agents for the purposes of assessing 
the District Court’s jurisdiction (First and Third Questions). 

A. Appellees were acting as federal agents when they deferred to the State 
Court on the question of the Indian CFR Court’s jurisdiction. 

As appointees to a court established and overseen by a federal agency, Appellees 

are federal agents exercising authority delegated by Congress.  As the Ninth Circuit 
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bluntly put it in Colliflower v. Garland, although an Indian tribe retains aspects of 

independent sovereignty, “it is pure fiction to say that the Indian [CFR] [C]ourts . . . are 

not in part, at least, arms of the federal government.”  342 F.2d 369, 378-79 (9th Cir. 

1965). 

Indian CFR Courts were established in certain areas of Indian Country by the BIA, 

which falls under the authority of the United States Department of the Interior.  See 

generally 25 C.F.R. § 11.100 et seq. (“Courts of Indian Offenses and Law and Order 

Code”).  “[T]he creation of the Courts of Indian Offenses is a valid exercise of the power 

of the Secretary of the Interior as delegated to him by the Congress which holds plenary 

power over Indian tribes.”  Tillett v. Lujan, 931 F.2d 636, 639 (10th Cir. 1991) (internal 

quotations omitted). 

The BIA expressly created the Indian CFR Court for the Kiowa Tribe in the 

former Oklahoma Territory because it lacked its own tribal court.  See 25 C.F.R. 

§ 11.100(b)(6).  The Kiowa Tribe agreed to permit the federal government to create this 

court.  See Tillett, 931 F.2d at 639 (citing the Treaty between the United States of 

America and the Kiowa and Commanche Tribes of Indians, Oct. 21, 1867, art. VI, 15 

Stat. 581, 583, which provides in relevant part that the “United States may pass such laws 

. . . on all subjects connected with the government of the said Indians on said 

reservations, and the internal police thereof, as may be thought proper”).  In accordance 

with these laws, Appellees were appointed to the Kiowa Indian CFR Court by the 

Assistant Secretary of Indian Affairs for the BIA, see 25 C.F.R. § 11.201, and can be 
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removed either for cause or simply at the discretion of the Assistant Secretary.  See 25 

C.F.R. § 11.202.   

Appellees’ function as federal agents is consistent with the CFR, which specifies 

that Indian CFR Court records are federal agency records of the BIA (see 25 C.F.R. 

§ 11.206(d)), and are governed by 44 U.S.C. § 3102 – the statutory provision relating to 

records management by “federal agencies.”   Records that are so designated as federal 

agency records are, by statutory definition, records of “an agency of the United States 

Government.”  44 U.S.C. § 3301.   

Case law further confirms this conclusion.  For example, in United States v. Red 

Lake Band of Chippewa Indians, 827 F.2d 380 (8th Cir. 1987), a dispute arose regarding 

the records of the Red Lake Court of Indian Offenses, a court identical in legal status to 

the Kiowa Court of Indian Offenses.  The Red Lake court sought to withhold its court 

records, arguing that they were tribal records and were protected by sovereign immunity.  

See id. at 381.  The Eighth Circuit held that the status of the court records “depends on 

the status of the Red Lake Court of Indian Offenses,” and held, as a matter of law, that as 

an Indian CFR Court, the Red Lake Court of Indian Offenses was an agency of the 

federal government, and its records were BIA records.  Id. at 383. 

B. Appellees have never claimed to be acting as agents of the Kiowa 
Tribe, and should not be permitted to make such claim at this late 
stage. 

The fact that that Appellees were acting as federal agents in this instance was not 

in dispute in the District Court.  As this Court noted in its third question, Appellees 

repeatedly and unequivocally claimed immunity as federal agents.  (R103-05, 109-12; see 
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also SR8-11 (moving to dismiss on the basis that Appellees are federal officers acting in 

their official capacity).)  The District Court nonetheless sua sponte relied on the concept 

of tribal sovereign immunity, a substantively different doctrine,18 in dismissing Turner’s 

claims.  (SR47-48 (dismissing Turner’s action on the ground that “tribal governments, 

such as the Kiowa Tribe, enjoy immunity from suit”).)   

The Court need not, however, resort to the doctrine of judicial estoppel – the issue 

is perhaps more readily addressed by the doctrine of waiver.  See United States v. 

Carrasco-Salazar, 494 F.3d 1270, 1272 (10th Cir. 2007) (“[W]aiver is the ‘intentional 

relinquishment or abandonment of a known right.”) (internal quotation omitted).  

Appellees still do not claim to have been acting as tribal officials, and thus there has been 

no change in their position that would give rise to estoppel.19  Indeed, as their Opening 

                                                 
18  “The sovereignty that the Indian tribes retain is of a unique and limited character.”  
United States v. Wheeler, 435 U.S. 313, 323 (1978), superseded in other respects by 
statute, 25 U.S.C. §§ 1301-1303.  In contrast to federal courts, which are courts of limited 
jurisdiction delegated by Congress, see Utah Ass’n of Counties v. Bush, 455 F.3d 1094, 
1100 (10th Cir. 2006), “Indian tribes exercise multiple forms of power, stemming from 
different sources,” including delegation from Congress.  United States v. Enas, 255 F.3d 
662, 667 (9th Cir. 2001), cert. denied, 534 U.S. 1115 (2002).  Tribes are autonomous 
sovereigns that retain “inherent” authority, i.e., “all power that is not ‘inconsistent with 
their status’ as ‘conquered and dependent’ nations.”  Id. (quoting Oliphant v. Suquamish 
Indian Tribe, 435 U.S. 191, 196 (1978)).   
19  The doctrine of judicial estoppel is based “upon protecting the integrity of the 
judicial system by ‘prohibiting parties from deliberately changing positions according to 
the exigencies of the moment.’”  Bradford v. Wiggins, 516 F.3d 1189, 1194 (10th Cir. 
2008) (internal quotation omitted).  Factors a court will consider include whether (1) a 
party’s later position is clearly inconsistent with its earlier position; (2) “judicial 
acceptance of an inconsistent position in a later proceeding would create ‘the perception 
that either the first or the second court was misled;’” and (3) the party would “derive an 
unfair advantage if not estopped.”  Johnson v. Lindon City Corp., 405 F.3d 1065, 1069 
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Brief notes, Appellees are “employed by the Bureau of Indian Affairs.”  (Appellees’ Br. 

at 4-5, 10.)  Moreover, Appellees have throughout this litigation been represented by the 

DOJ, a clear indication of the governmental interests they serve. 

On the issue of tribal immunity, Appellees’ Brief simply recites the general 

proposition that Indian CFR Courts function as agents of the federal government as well 

as tribal courts.  (Appellees’ Br. at 11 & n.4.)  A true statement, but one that does not 

resolve the question of whether these Appellees were functioning as tribal agents – a 

claim they have never made.  Moreover, in support of this statement, they actually cite 

one of the very authorities that confirms they should be treated as federal agents for the 

purposes of a due process violation.  See id. (citing Colliflower, discussed supra, which 

rejected the notion that Indian CFR Courts are immune from an injunctive action in 

federal district).  Therefore, Appellees’ function as federal agents remains undisputed. 

In order to establish they were acting as tribal agents, Appellees would have 

needed to show they were exercising “inherent” tribal authority, i.e., the authority to 

punish members who violate tribal law, regulate tribal membership, conduct internal 

tribal relations, or “preserve their own unique customs and social order.”  United States v. 

Enas, 255 F.3d at 666 (internal quotes and citations omitted); see also United States v. 

Wheeler, 435 U.S. at 326.  Such a finding would require a detailed inquiry into the 

specific factual history of the Kiowa Tribe and its relationship with the federal 

government.  See, e.g., South Dakota v. Bourland, 508 U.S. 679, 682-84 (1993) 
                                                                                                                                                             
(10th Cir. 2005) (internal quotations and citations omitted); see also Wiggins, 516 F.3d at 
1194.  
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(engaging in comprehensive inquiry into relations between federal government and Sioux 

Tribe in order to determine whether Tribe may regulate certain activities by non-Indians 

on tribal lands); see also United States v. Medearis, 775 F. Supp. 2d 1110, 1118-21 

 (D.S.D. 2011) (assessing whether tribal law enforcement officer was acting as a federal 

agent based on the nature of his employment, his service as a tribal law enforcement 

officer, his contract with the BIA “deputizing” him to assist with law enforcement on 

tribal lands,20 and the purpose of the warrant).   

No such inquiry was conducted here, either by Appellees or the District Court, 

which reached the conclusion Appellees were entitled to tribal immunity without 

addressing the exact nature of their service, and without the benefit of briefing from the 

parties.  Therefore, there should be no question that by ceding jurisdiction to the State 

Court on a state criminal charge, Appellees were not exercising “inherent tribal 

authority” as outlined in United States v. Enas. 

Even if Appellees were, at this late stage, to adopt a contrary position, the judicial 

estoppel doctrine should apply.  Although, as a general rule, judicial estoppel does not 

apply to purely legal positions, see United States v. Villagrana-Flores, 467 F.3d 1269, 

1279 (10th Cir. 2006), Appellees’ status as federal agents is a mixed question of law and 

                                                 
20  The detailed analysis in Medearis was required because the defendant was a tribal 
employee who operated under a contract with the BIA to assist with law enforcement, see 
25 U.S.C. § 2804(a), therefore, whether he was acting as a tribal or federal agent 
depended on the circumstances of his conduct.  See Medearis, 775 F. Supp. 2d at 1118-
19.  Here, it is undisputed that Appellees are BIA employees. 
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fact to which the doctrine should apply.  See Russell v. Rolfs, 893 F.2d 1033, 1037 (9th 

Cir. 1990).   

III.   The District Court had jurisdiction to grant relief to Appellant, whether or 
not Appellees qualify as federal agents (Second Question). 

The Court notes in its second question that the express purpose of an Indian CFR 

Court is to exercise retained trial “jurisdiction over Indians that is exclusive of State 

Jurisdiction but where tribal courts have not been established to exercise that 

jurisdiction[,]” see 25 C.F.R. § 11.102; cf. Tillett v. Lujan, 931 F.2d 636, 640 (10th Cir. 

1991) (noting that Court of Indian Offenses has “characteristics of an agency of the 

federal government,” but it also functions as a tribal court).   

Implicit in the Court’s question is the supposition that there might be a different 

result if Appellees are considered tribal officials instead of federal agents.  This is 

apparently the conclusion reached by the District Court.  Citing the general principle that 

“Indian tribal governments, such as the Kiowa tribe, enjoy immunity from suit the same 

as any other sovereign power,” the District Court concluded that Appellees are immune 

from suit.  (SR47-48.)  This holding was error for a number of reasons.  Whether or not 

Appellees are considered tribal or federal agents, the District Court had jurisdiction to 

consider Turner’s petition for relief. 

A. This Court confirmed in Simmat that sovereign immunity does not bar 
claims for injunctive relief against a federal agent under 28 U.S.C. 
§ 1361. 

The District Court had jurisdiction to compel Appellees to perform their duties as 

federal agents.  Under federal law, “[t]he district courts shall have original jurisdiction of 
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any action in the nature of mandamus to compel an officer or employee of the United 

States or any agency thereof to perform a duty owed to the plaintiff.”  28 U.S.C. 

§ 1361;21 see also Simmat v. U.S. Bureau of Prisons, 413 F.3d 1225, 1234 (10th Cir. 

2005).  “Significantly, application of the mandamus remedy to require a public official to 

perform a duty imposed upon him in his official capacity is not limited by sovereign 

immunity.”  Id. (citing Houston v. Ormes, 252 U.S. 469, 472-73 (1920)). 

This rule plainly applies to Appellees as Indian CFR Court judges.  In Colliflower 

v. Garland, for example, the Ninth Circuit held that Indian CFR Courts are subject to 

injunctive action in federal district courts for Fifth Amendment due process purposes.  

See Colliflower, 342 F.2d at 378-79 (district court erred by declining to exercise 

jurisdiction over habeas corpus proceedings against Indian CFR Court on the basis of 

sovereign immunity). 

B. The District Court also had jurisdiction to consider Turner’s petition 
for an injunction under 28 U.S.C. § 1331 because federal courts do not 
defer to tribal court rulings that do not afford due process. 

This Court has also recognized that federal district courts have jurisdiction to 

consider a request for an injunction under 28 U.S.C. § 1331.  See Simmat, 413 F.3d at 

1231-32 (10th Cir. 2005) (“Federal courts have long exercised the traditional powers of 

                                                 
21  Although § 1361 speaks in terms of “mandamus,” this Court has acknowledged that 
federal courts often treat mandamus actions as requests for injunctive relief.  Simmat, 413 
F.3d at 1236 (citing cases, including Fallini v. Hodel, 783 F.2d 1343, 1345 (9th Cir. 
1986) (“In effect, the injunction is no different than the mandamus.  When the effect of a 
mandatory injunction is equivalent to the issuance of mandamus it is governed by similar 
considerations.”)); see also FED. R. CIV. P. 81(b) (“Relief heretofore available [through 
mandamus] may be obtained by appropriate action or motion under these rules.”). 
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equity, in cases within their jurisdiction, to prevent violations of constitutional rights.”) 

(citing cases).  Federal courts will not enforce a tribal court’s order concerning its own 

jurisdiction if the appellant was not afforded due process.  See Burrell v. Armijo, 456 

F.3d 1159, 1171-73 (10th Cir. 2006), cert. denied, 549 U.S. 1167 (2007); see also 

MacArthur v. San Juan County, 309 F.3d 1216, 1225 (10th Cir. 2002), cert. denied, 539 

U.S. 902 (2003) (“Federal courts should neither recognize nor enforce tribal judgments . . 

. if the defendant was not afforded due process of law.” ) (citing Wilson v. Marchington, 

127 F.3d 805, 810 (9th Cir. 1997).22     

The due process to which Turner was entitled in the Indian CFR Court includes 

“that there has been opportunity for a full and fair” adjudication of the jurisdictional 

issue.  Marchington, 127 F.3d at 811 & n.4 (quoting Hilton v. Guyot, 159 U.S. 113, 202-

03 (1895) and RESTATEMENT (THIRD) OF FOREIGN RELATIONS LAW OF THE UNITED 

STATES § 482 & cmt. b (1986)).  This Court’s own “collateral estoppel jurisprudence is 

consistent with the notion that due process concerns are relevant in assessing whether to 

recognize a tribal court judgment.”   Burrell, 456 F.3d at 1172 (citing Crocog Co. v. 

                                                 
22  Although these issues normally arise from a tribal court’s order, the analysis is the 
same when a state court, not a tribal court, is improperly asserting jurisdiction.  See 
Oglala Sioux Tribe v. C & W Enterprises, Inc., 516 F. Supp. 2d 1039, 1042 (D.S.D. 
2007) (“Although this court recognizes that this situation is distinguishable from that 
confronted in National Farmers Union and Bruce Lien, the court finds the reasoning of 
those cases controlling.”) (citing Aernam v. Nenno, No. 06-CV-0053C, 2006 WL 
1644691 at *5 (W.D.N.Y. June 9, 2006) (unpublished) (finding that there was no forceful 
argument against applying the reasoning of National Farmers Insurance to find federal 
question jurisdiction when a tribal member sought in federal court to enjoin a state court 
action filed by a non-Indian)). 

Appellate Case: 10-6031     Document: 01018711801     Date Filed: 09/13/2011     Page: 56



 44  

Reeves, 992 F.2d 267, 270 (10th Cir. 1993) (stating that due process requires that a party 

have a full and fair opportunity to litigate its case). 

Burrell is instructive.  In that case, the tribal court dismissed claims for lack of 

jurisdiction, and the district court affirmed in deference to the to tribal court.  See id. at 

1171-72.  Due to the tribal court’s delay and lack of explanation for its ruling, this Court 

declined to recognize the tribal court dismissal as valid, and then moved to the immunity 

issue.  See id. at 1173 (“Given our conclusion that the tribal court’s decision is not 

entitled to recognition under either principles of comity or collateral estoppel, we proceed 

to address the merits of the sovereign immunity issue.”).  This Court reversed “the district 

court’s decision to give preclusive effect to the tribal court’s ruling and its subsequent 

dismissal of the [appellants’] claims on that basis.  Id. at 1175.    

When Appellees refused to conduct a fair and meaningful assessment of the 

disputed Indian Country fact issue, they treated the State Court’s finding on that issue as 

conclusive – which was in effect an affirmation of the State Court’s assertion of 

jurisdiction over Turner’s prosecution without any independent assessment.  Therefore, 

Turner was deprived of his right to due process as a member of the Kiowa Tribe who was 

wrongfully subjected to state prosecution.   

Once invoked, “the scope of a district court’s equitable powers . . . is broad, for 

breadth and flexibility are inherent in equitable remedies.”  Brown v. Plata, 131 S.Ct. 

1910, 1944 (2011).   In order to obtain a review of the jurisdictional decision of the 

Indian CFR Court, to which Turner was entitled under 28 U.S.C. § 1331, he had no 

choice but to file his petition in the federal district court and to name Appellees as 
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defendants.  In U.S. Bancorp v. Ike, 171 F. Supp. 1122 (D. Nev. 2001), for example, a 

party wished to complain about the jurisdictional determination of an Indian CFR Court.  

The District Court ruled that it had jurisdiction to determine whether the decision of the 

Indian CFR Court was correct, see id. at 1125-1126, and that the judges of the Indian 

CFR Court had to be named defendants:  “In order to properly challenge the jurisdiction 

of the Court of Indian Offenses, the [challenging party] will have to name the Court of 

Indian Offenses or its representatives as third-party defendants . . .”  Id. at 1126-1127.  

This is therefore an alternative basis for the District Court’s jurisdiction. 

C. Tribal immunity does not apply to individual tribal officers. 

The District Court’s misunderstanding of the facts is compounded by 

misapplication of the doctrine of tribal sovereignty.  The District Court failed to 

acknowledge the fundamental distinction between the Kiowa Tribe itself and its 

individual members (here, Appellees).  The Kiowa Tribe is not a defendant, and it is 

well-settled that the immunities enjoyed by Indian tribes do not extend to individual tribe 

members, including tribal officers.  See Santa Clara Pueblo v. Martinez, 436 U.S. 49, 59 

(1978) (as an officer of Indian tribe, its governor was not protected by the tribe’s 

immunity from suit); Puyallup Tribe, Inc. v. Dep’t of Game of Wash., 433 U.S. 165, 171 

(1977) (“[W]hether or not the Tribe itself may be sued in a state court without its consent 

or that of Congress, a suit to enjoin violations of state law by individual tribal members is 

permissible.”).   

Appellate Case: 10-6031     Document: 01018711801     Date Filed: 09/13/2011     Page: 58



 46  

D. Whether Appellees are characterized as federal or tribal agents, the 
District Court had plenary power to review the Indian CFR Court’s 
dismissal order. 

As the Supreme Court held in an opinion by Justice Marshall, a tribal court’s 

determination of jurisdiction is ultimately subject to review and may be challenged in 

federal district court.  See Iowa Mut. Ins. Co. v LaPlante, 480 U.S. 9 (1987); see also 

Nat’l Farmers Union Ins. Cos., 471 U.S. 845.  Notably, both Iowa Mutual Insurance 

Company and National Farmers Union Insurance Companies involved independent tribal 

courts that were not Indian CFR Courts.  

The power of the federal district courts to review the jurisdictional determinations 

of Indian Tribal Courts comes not because the judges of such courts are federal agents 

but because of the plenary power of the federal government over the Indian Tribes.  See 

Nat’l Farmers Union, 471 U.S. at 851 (“Federal law, implemented by statute, by treaty, 

by administrative regulations, and by judicial decisions, provides significant protection 

for the individual, territorial, and political rights of the Indian tribes.”).  Their rulings are 

subject to review under the Administrative Procedure Act, which grants standing to 

anyone “suffering legal wrong because of agency action, or adversely affected or 

aggrieved by agency action” to seek judicial review, so long as statutes do not preclude 

review and the agency action is not “committed to agency discretion by law.”  5 U.S.C. 

§§ 701, 702; see also 28 U.S.C. § 1331. 

Moreover, the State Court’s resolution of the Indian Country issue is not 

conclusive.  Before a court is bound by a judgment rendered in another jurisdiction, it 

may inquire into its jurisdictional basis, and if either personal or subject matter 
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jurisdiction is lacking, full faith and credit is not owing. See Underwriters Nat’l 

Assurance Co. v. North Carolina Life & Accident & Health Ins. Guaranty Assn., 455 

U.S. 691, 705 (1982); see also Tomai-Minogue v. State Farm Mut. Auto. Ins. Co., 770 

F.2d 1228, 1233 (4th Cir. 1985).  As stated by the Supreme Court: 

It is the settled doctrine of this court that the constitutional provision that 
full faith and credit shall be given in each state to the judicial proceedings 
of other states, does not preclude inquiry into the jurisdiction of the court in 
which a judgment is rendered over the subject-matter or the parties affected 
by it, nor into the facts necessary to give such jurisdiction. Thompson v. 
Whitman, 18 Wall. 457; Cole v. Cunningham, 133 U. S. 107, 10 Sup. Ct. 
Rep. 269.  
 

Simmons v. Saul, 138 U.S. 439, 448 (1891).  A judgment rendered by a state court that 

did not have subject matter jurisdiction is therefore without efficacy in the Indian CFR 

Court or the District Coourt and is not entitled to full faith and credit under the 

Constitution.  See U.S. CONST. art. IV, § 1. 

IV.   Even if the strict requirements of Rule 4 were not satisfied, good cause exists 
to excuse the manner of service, or at least remand to the District Court to 
permit technically proper service (Fourth and Fifth Questions). 

This Court’s fourth and fifth questions concern service of process, an issue the 

District Court did not reach.  (SR46-49.)  As a general rule, this Court will not consider 

issues not passed on below.  See, e.g., North Tex. Prod. Credit Ass’n v. McCurtain 

County Nat‘l Bank, 222 F.3d 800 (10th Cir. 2000).  Therefore, at most, Appellees’ 

service argument would be the basis for remand.  Even if the Court were to consider the 

service issue, it is not dispositive because there is good cause to excuse the manner of 

service.   
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A. If Appellees were treated as tribal officers, they could be served  
under Rule 4(e). 

Special Counsel has found no law specifically analyzing the application of Federal 

Rule of Civil Procedure 4 to a situation where a tribal member seeks relief against a tribal 

official.  There is support, however, in the district courts in the Tenth Circuit for personal 

service on tribal officers.  In 2006, the District Court for the Northern District of 

Oklahoma declined to dismiss a suit against a judge of the Muscogee Nation District 

Court where the plaintiff served the defendant personally and off-the-reservation.  See 

Crowe & Dunlevy v. Stidham, 609 F. Supp. 2d 1211 (N.D. Okla. 2009); see also 

Plaintiff’s Proof of Service Affidavit, Crowe & Dunley v. Stidham, 609 F. Supp. 2d 1211 

(N.D. Okla. 2009) (No. 09-CV-095-TCK-PJC) (Dkt. No. 7).  Although service was not 

challenged because the defendant moved to dismiss on immunity grounds, the court 

allowed the suit to move forward.  Personal service is permitted under Rule 4(e)(2)(A). 

Common law also suggests that tribal members may be served pursuant to Rule 

4(e).  Two district courts have held that service on an Indian residing on tribal lands is 

governed by Rule 4(e).   For example, the Western District of Washington stated that 

[u]nder Rule 4(e) service may be effected personally or by leaving a copy 
of the summons and complaint at the defendant’s dwelling house with a 
person of reasonable age and discretion.  Both are proper methods of 
serving a defendant, even a defendant who is an alleged member of a 
Native American tribe, allegedly living on tribal land. 
 

Chao v. Matheson, No. C06-5361, 2006 WL 3694445, at *3 (W.D. Wash. Dec. 13, 

2006); see also Costco Wholesale v. Matheson, No. CV00-374-N-EJL, slip op. at *4  (D. 

Idaho Mar. 5, 2001) (applying state law as permitted by Rule 4(e) to govern service on 
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defendants residing on tribal lands) (Attachment 1).  In Costco Wholesale, the court 

recognized plaintiff’s personal service on the Indian defendants and noted that 

defendants’ reliance on a tribal statute requiring service of process by a tribal officer was 

“misplaced” because concurrent jurisdiction was not appropriate.  Id. 

B. If Appellees are treated as federal agents, Rule 4(c)(2) appears to 
require service by a person who is “not a party.” 

This Court has held that service upon federal officers or agents by certified mail 

under Rule 4(i) must be by a person who “is at least 18 years old and not a party” as 

required by Rule 4(c)(2).  Constien v. United States, 628 F.3d 1207, 1213-14 (10th Cir. 

2010).  This Court also held that “when service is effected by use of the mail, only a 

nonparty can place the summons and complaint in the mail.  Although one could question 

the wisdom of this requirement, [] the rule contains no mailing exception to the nonparty 

requirement for service.”  Id. at 1213-14 (internal citations omitted). 

C. Good cause excuses the manner of service. 

While district courts have held that a party violates Rule 4(c)(2) when he mails the 

summons and complaint, if good cause exists the court may excuse the error based on the 

courts’ responsibility to afford wide latitude to pro se litigants.  See, e.g., Speelman v. 

United States, 461 F. Supp. 2d 71, 74 (D.D.C. 2006) (declining to dismiss); Smith v. 

United States, 475 F. Supp. 2d 1, 11 (D.D.C. 2006) (same); Lendway v. United States, 

No. 05-1963 (RMC), 2006 WL 240760, at *2 (D.D.C. Aug. 23, 2006) (finding that 

granting pro se plaintiff “leave to properly serve the Government is a more appropriate 

course”); Lindsey v. United States, 448 F. Supp. 2d 37, 47-48 (D.D.C. 2006) 
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(acknowledging that plaintiffs violated Rule 4(c)(2) by mailing their summons and 

complaint themselves, but refusing to dismiss because plaintiffs would have another 

chance to correctly serve their amended complaint). 

As described in the Statement of Facts, Appellant repeatedly endeavored to serve 

Appellees.  In fact, Turner came to the District Court for assistance effecting service of 

process against Appellees just after he filed his Complaint – on December 8, 2008, 

Turner filed a “Pro Se Litigant’s Request for Issuance of Summons” for The Honorable 

Ronald O. McGee, The Honorable Steven Parker, the Honorable Rebecca Cryer, and The 

Honorable Phil Lujan.  (SR5.)  Turner provided the District Court with addresses for all 

four Appellees and indicated that they could be served via certified mail.  When the 

District Court failed to respond, Turner issued the summonses himself in early January 

2009.  As a pro se litigant, Turner was unfamiliar with the complex service of process 

rules and would have benefited from the guidance of the District Court, and may have 

confused his status as “pro se” with “in forma pauperis.”  Cf. 28 U.S.C. § 1915(d) 

(proceedings in forma pauperis) (“The officers of the court shall issue and serve all 

process, and perform all duties in such cases.”); see also Murray v. Pataki, 378 Fed. 

App’x 50 (2nd Cir. 2010) (pro se prisoner provided information sufficient to identify 

prison employee defendant, and therefore United States Marshals’ failure to effect service 

automatically constituted “good cause” for an extension of time in which to serve). 

Appellant’s confusion is also understandable in light of the fact that the record 

reflects an entry indicating that summons issued to Appellees on December 8, 2008, 

Turner’s repeated filing of summons he believed had been properly returned as executed, 
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and his receipt of acknowledgments of service.  (R.31-93.)  Moreover, Turner received 

two letters from Mr. Robert Don Evans, Jr. on behalf of the United States Attorney’s 

Office; while these letters informed Turner of the DOJ’s belief that service was 

ineffective, the letters also confirmed DOJ’s receipt – twice – of Turner’s Petition.  

(R110, 112.)  Turner contacted the Clerk’s office about these letters, and was apparently 

informed by the Clerk’s office that service was proper. (SR33-45.)  Turner further offered 

to do whatever was necessary to correct any discrepancies.  (SR34.) 

In these circumstances, particularly where the District Court did not dismiss on the 

basis of service, and where the DOJ formally appeared to seek dismissal on the basis of 

immunity, technically deficient service is not a proper basis for dismissal.  At most the 

Court should remand, and give Appellant an opportunity to serve properly.  Otherwise, 

vast judicial resources have unfortunately been wasted in an effort to resolve this 

important test question. 

V.   The Court may not abstain from reviewing the District Court’s  
dismissal for lack of jurisdiction. (Sixth Question). 

Absent an applicable abstention doctrine, the Court may not decline to determine 

whether the District Court had jurisdiction on the basis that the Appellees correctly 

decided that the Indian CFR Court lacked jurisdiction.  Although it is true that a federal 

court has no authority to decide the merits of a claim without first determining it has 

jurisdiction to hear the claim in the first place, see Steel Co. v. Citizens for a Better Env’t, 

523 U.S. 83, 93-94 (1998), “it is familiar law that a federal court always has jurisdiction 

to determine its own jurisdiction.”  United States v. Ruiz, 536 U.S. 622, 628 (2002); see 
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also United States v. Shipp, 203 U.S. 563, 573 (1906) (Holmes, J.) (setting forth a federal 

court’s duty “to take the time required for such consideration as it might need” to 

determine whether a case is properly before it). 

Indeed, federal courts are nearly always obliged to exercise their jurisdiction 

absent some recognized basis for not doing so.  See New Orleans Pub. Serv., Inc. v. 

Council of New Orleans, 491 U.S. 350, 359 (1989) (noting that “the federal courts’ 

obligation to adjudicate claims within their jurisdiction [is] virtually unflagging” (internal 

quotation marks omitted)).  As Justice Scalia summarized, “Our cases have long 

supported the proposition that federal courts lack the authority to abstain from the 

exercise of jurisdiction that has been conferred.”  Id. at 358. 

For example: “We have no more right to decline the exercise of jurisdiction 
which is given, than to usurp that which is not given.  The one or the other 
would be treason to the constitution.”  Cohens v. Virginia, 6 Wheat. 264, 
404, 5 L. Ed. 257 (1821) . . . Underlying these assertions is the undisputed 
constitutional principle that Congress, and not the Judiciary, defines the 
scope of federal jurisdiction within the constitutionally permissible bounds.  
Kline v. Burke Const. Co., 260 U.S. 226, 234, 43 S.Ct. 79, 83, 67 L.Ed. 226 
(1922). 

 
Id. at 358-59.  Therefore, because there is no basis for abstention, this Court must assess 

whether the District Court erroneously dismissed Turner’s claims for lack of jurisdiction. 

VI.   Although the Court has the authority to take judicial notice of records and 
decide the Indian Country issue, remand would be appropriate in these 
circumstances (Seventh and Eighth Questions). 

“[T]he Indian [C]ountry classification is the benchmark for approaching the 

allocation of federal, tribal, and state authority with respect to Indians and Indian lands.”  

Indian Country, U.S.A., Inc. v. Okla. Tax Comm’n, 829 F.2d 967, 973 (10th Cir. 1987); 
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see also Mustang Prod. Co. v. Harrison, 94 F.3d at 1385.  Numerous courts, including 

this Court, have resolved a dispute over whether property qualifies as Indian Country on 

the record, as a matter of law, without remand.  See, e.g., United States v. Arrieta, 436 

F.3d 1246 (10th Cir. 2006), cert. denied 547 U.S. 1185 (2006) (determining validity of 

state court conviction where Indian Country issue was in dispute); see also DeCoteau v. 

District County Court for Tenth Judicial Dist., 420 U.S. 425 (1975); United States v. 

Roberts, 185 F.3d 1125 (10th Cir. 1999); United States ex rel. Feather v. Erickson, 489 

F.2d 99 (8th Cir. 1973).  Indeed, this is consistent with practice in the proceedings related 

to this case, in which the parties requested judicial notice of records from other related 

actions be taken at various points.23   

As set forth in Appellant’s Motion for Judicial Notice, it is within this Court’s 

authority to take judicial notice of records of related proceedings.24  Appellant has 

provided the Court with the briefing and evidence filed in the related proceedings that 

touch on the Indian Country issue.  This Court may take judicial notice of those materials 

and conclude that the Hilltop property qualifies as Indian Country.  See, e.g., United 

                                                 
23  (See, e.g., JN574 n1 (citing St. Louis Baptist Temple v. Fed. Deposit Ins. Corp., 605 
F.2d 1169, 1172 (10th Cir. 1979) (“[I]t has been held that federal courts, in appropriate 
circumstances, may take notice of proceedings in other courts, both within and without 
the federal judicial system, if those proceedings have a direct relation to matters at 
issue.”).) 
24  “Judicial notice may be taken at any time, including on appeal.”  United States. v. 
Burch, 169 F.3d 666, 671 (10th Cir. 1999) (citing Mills v. Denver Tramway Corp., 155 
F.2d 808, 812 (10th Cir. 1946)); FED. R. EVID. 201(f).  While a court has discretion to 
take judicial notice “whether requested or not,” FED. R. EVID. 201(c), a court must take 
judicial notice “if requested by a party and supplied with the necessary information.”  
FED. R. EVID. 201(d). 
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States v. Papakee, 485 F. Supp. 2d 1032, 1042 (N.D. Iowa 2007) (after thorough review 

of the property’s history via judicial notice, concluding that the property qualified as 

Indian Country).   

Here, however, where neither the District Court nor the Indian CFR Court 

conducted an independent review and assessment of the jurisdiction question, remand is 

the better course.  Remand is particularly appropriate because while the State of 

Oklahoma briefed the Indian Country issue before the State Court, the DOJ has not 

offered any briefing or argument on the point – and therefore it cannot be said to have 

been fully and fairly litigated by these parties.25  Remand in this case is consistent with 

the rule that although the Court may affirm dismissal on any ground fairly presented in 

the record, MacArthur, 309 F.3d at 1227, where the parties did not brief and the district 

court did not reach an issue, or where the parties did not have a full opportunity to 

develop the record, this Court will generally vacate the dismissal and remand to the 

district court.  Id. at 1227-28; see also North Texas Prod. Credit Ass’n v. McCurtain 

County Nat’l Bank, 222 F.3d 800, 816-17 (10th Cir. 2000). 

Remand is consistent with the rule that a motion to dismiss “‘must be cautiously 

studied, not only to effectuate the spirit of the liberal rules of pleading but also to protect 

the interests of justice.”’  MacArthur, 309 F.3d at 1128 (quoting Pelt v. Utah, 104 F.3d 

                                                 
25  Both parties must be afforded the opportunity to submit all available evidence 
supporting the facts upon which their respective jurisdictional allegations are based.  See 
Barrett v. Nicholson, 466 F.3d 1038, 1042 (Fed. Cir. 2006) (requiring “the government to 
come forward with jurisdictional evidence in its possession and to develop additional 
facts uniquely in its competence”); Reynolds v. Army & Air Force Exch. Serv., 846 F.2d 
746, 748 (Fed. Cir. 1988). 
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1534, 1540 (10th Cir. 1996)).  Thus, in MacArthur, this Court remanded for further 

proceedings in an action where plaintiffs were seeking to enforce an injunction issued by 

a tribal court against a county, but the federal district court had failed to consider whether 

the tribal court had adjudicative jurisdiction.  See id.   

Particularly telling is the case of Oklahoma Tax Commission v. Sac and Fox 

Nation, 508 U.S. 114, 128 (1993) (Justice O’Connor), in which the Supreme Court 

concluded that the Circuit Court should have resolved the Indian Country issue.  Id. at 

126 (“Because the Court of Appeals did not determine whether the tribal members on 

whom Oklahoma attempts to impose its income and motor vehicle taxes live in Indian 

[C]ountry, its judgment is vacated.”).  Justice O’Conner instructed that on remand, “it 

must be determined whether the relevant tribal members live in Indian [C]ountry—

whether the land is within reservation boundaries, on allotted lands, or in dependent 

communities.”  Id.  “If the tribal members do live in Indian [C]ountry, our cases require 

the court to analyze the relevant treaties and federal statutes against the backdrop of 

Indian sovereignty.” 

On remand, this Court determined that remand was necessary for further 

proceedings on whether the tribal members lived on Indian Country or elsewhere, for 

purposes of determining whether their income and personal property could be taxed.  See 

Sac and Fox Nation v. Okla. Tax Comm’n, 7 F.3d 925 (10th Cir. 1993) (“Since the 

district court only had the benefit of the parties’ stipulated facts when it ruled on cross-

motions for summary judgment, it did not have the opportunity to make findings of fact 

on the issue of residency of the affected tribal members. We therefore [remand] this case 

Appellate Case: 10-6031     Document: 01018711801     Date Filed: 09/13/2011     Page: 68



 56  

to the district court for the limited purpose of determining residency consistent with the 

order of the Supreme Court.”) 

For these reasons, the proper course is to remand the case to the District Court. 

CONCLUSION 

Based on the foregoing, Appellant respectfully requests that the Court reverse the 

District Court’s order dismissing Turner’s petition for lack of jurisdiction, and remand 

with instructions.  In the alternative, Appellant requests that the Court review the briefing 

and evidence presented in the Motion for Judicial Notice and vacate the District Court’s 

order of dismissal. 
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STATEMENT REGARDING ORAL ARGUMENT 

Pursuant to Tenth Circuit Local Rule 28.2(C)(4), Appellant offers this statement 

regarding oral argument:  In light of the significant legal issues of first impression 

concerning jurisdiction and tribal sovereignty raised in this appeal, each of which will 

likely impact pending or future cases in this Circuit, and in accordance with this Court’s 

Order dated February 2, 2011, counsel for Appellant believes that oral argument would 

be helpful to assist the Court with the analysis and resolution of the issues presented in 

this appeal.  
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