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SUMMARY OF THE ARGUMENT 

In response to this court’s April 13, 2012 Order for supplemental briefing 

(the “Order”) (attached hereto as Attachment 1), the Appellees/Defendants 

(“CND”) state that the single fact of CND’s organization under the law of a non-

tribal sovereign does not preclude its sovereign immunity.  In Breakthrough Mgmt. 

Group Inc. v. Chukchansi Gold Casino, 629 F.3d 1173, 1184 n. 8 (10th Cir. 2010) 

(“BMG”) this court noted that courts apply a multi-factor test for sovereign 

immunity in the case of such state law incorporated entities.  See also, J.L. Ward 

Assoc. v. Great Plains Tribal Chairmen’s Health Board, 2012 WL 113866 (D.S.D. 

Jan. 13, 2012) (finding a corporation incorporated under state law was entitled to 

sovereign immunity under the BMG factors).  The analogy of a state law 

corporation owned by the United States suggested in the Order is inapplicable.  

The basis for such a corporation’s loss of “exemption” from liability in the Order’s 

only decision to address the issue was commercial activity by the sovereign.  That 

activity has been expressly recognized as immune by the Supreme Court in the 

context of the tribal sovereignty.  Kiowa Tribe of Okla. v. Mfg. Tech., Inc., 523 

U.S. 751, 758 (1998). 
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The failure of the Plaintiff/Appellant (“Somerlott”) to assert that analogy, or 

any other reason for preclusion of tribal sovereign immunity solely due to CND’s 

organization under state law, before the district court or this court in her initial 

briefing prevents the single-factor preclusion issue from being properly before this 

court.  That failure was underscored by Somerlott’s admission in her opening 

appellate brief that sovereign immunity is available to entities organized by tribes 

under state law (Aplt. Opening Br. 17), which clearly contradicts the unmade, 

single-factor preclusion argument. 

If the single-factor preclusion issue was not adequately preserved in the 

district court, but somehow has been adequately preserved before this court (which 

it was not), CND has not waived or forfeited any argument that the issue is 

forfeited by failing to so argue on appeal.
1
  The policy underpinning this court’s 

forfeiture jurisprudence of protecting and promoting the adversarial and appellate 

order would be violated by allowing plenary review under a standard less than 

plain error review simply because forfeiture was not raised by an appellee after the 

appellant’s opening brief failed to address plain error review.  Such appellee 

objection is not required in other instances of an appellant improperly raising new 

                                                

1 This question overlooks the problem inherent in requiring an appellee to urge 

forfeiture on appeal of a non-existent issue below that was neither raised nor 

adequately briefed on appeal. 
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issues such as in a reply brief or at oral argument.  Accordingly, an objection 

should not be required here as a condition precedent to plain error review. 

Finally, the district court order survives any plain error review since the law 

is clearly not well settled, and in fact is non-existent, that the single factor of state 

law incorporation precludes tribal sovereign immunity
2
.  Therefore, any error that 

the district court might have committed is not plain.  Likewise, Somerlott has not 

shown, based on the record she compiled and her briefing here and below, that her 

Title VII and ADEA claims would survive the other arguments advanced in CND’s 

motion to dismiss and that her ultimate results had a reasonable likelihood of being 

better than the loss she suffered in the district court. 

ARGUMENT 

PROPOSITION I: THE SINGLE FACT OF CND’S ORGANIZATION 

AS A SEPARATE LEGAL ENTITY UNDER OKLAHOMA LAW DOES 

NOT PRECLUDE IT FROM SHARING IN THE CHEROKEE NATION’S 

SOVEREIGN IMMUNITY. 

Application of a single-factor preclusion test, such as identified in the Order, 

would be squarely at odds with the jurisprudence developed by this court.  See, 

BMG at 1181 (“Our precedent demonstrates that there is no threshold 

determination to be made in deciding whether economic entities qualify as 

subordinate economic entities entitled to share in a tribe’s immunity.”)  This court 

                                                

2  See BMG at 1184 n. 8; J. L. Ward Associates, supra. 
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has made clear that it is the relationship between the economic entity and the tribe 

that determines the issue of sovereign immunity and that multiple factors inform 

that determination.  Id.  (“Rather, we should look to a variety of factors when 

examining the relationship between the economic entities and the tribe.”)  The law 

under which the tribe organized the wholly-tribally-owned economic entity has 

nothing to do with and should not impact, much less determine, that relationship on 

which sovereign immunity turns.  This is particularly so when, as here, tribal 

statute creates the relationship between the Nation and the economic entity for the 

important policy goals of self-sufficiency and economic development of the 

Nation.  (Aplt. App. 348; Aple Br. 13-14). 

CND is unaware of any courts using such a one-factor preclusion rule in the 

context of tribal sovereign immunity of subordinate economic entities.  Consistent 

with rejection of such a rule, this court has recognized that courts have not used 

that single pre-emptive factor in determining the sovereign immunity of an 

economic entity incorporated under the laws of another sovereign.  In discussing 

whether such corporations automatically enjoy sovereign immunity, this court 

recognized that such incorporation does not per se prevent immunity by noting: 

Courts nonetheless have resorted generally to a multi-factor 

inquiry, comparable to that employed in Section 17 

controversies, to decide whether the corporation constitutes an 

“arm of the tribe” and shares in the tribe’s immunity from suit. 
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BMG at 1184 n. 8.  If organization under state law precludes sovereign immunity 

for such corporations, then there would be no need for that multi-factor inquiry to 

which courts resort.  See also, J. L. Ward Associates, supra (recognizing sovereign 

immunity under the BMG analysis applied to an entity organized under state law). 

The policy goals of sovereign immunity vitalizing the multi-factor analysis 

of the relationship between the economic entity and the tribe are inconsistent with 

single-factor preclusion due to organization under another sovereign’s laws.  As 

this court explained in its sovereign immunity analysis in BMG, at 1182, “[t]hree 

major interrelated concepts play a role in this case:  (1) tribal sovereignty, (2) tribal 

sovereign immunity and (3) tribal economic development.”  In recognizing that 

tribal sovereign immunity is to be broadly interpreted, this court emphasized 

Congress’ “‘overriding goal’ of encouraging tribal self-sufficiency and economic 

development”, as stated in Citizen Band Potawatomi Indian Tribe v. Okla. Tax 

Comm’n, 498 U.S. 505, 510 (1991).  Id.  Those pre-eminent policy goals inherent 

in tribal sovereign immunity are stymied if that immunity is precluded simply 

because a tribe organized its vehicle to be used for self-sufficiency and economic 

development vehicle under the law of another sovereign. 

Such a preclusion rule conflicts with the line of this court’s decisions 

recognizing state-law-organized entities as tribal organizations.  In holding that a 
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tribal housing authority organized as a state agency under state law was an Indian 

tribe excluded from the definition of an employer under Title VII, this court stated: 

It is true that the Oklahoma statute under which ASHA was 

organized defines the housing authority as a state agency.  See 

Okla. Stat. Ann. tit. 63, 1057 (West 1997).  We have held, 

however, that the mere organization of such an entity under 

state law does not preclude its characterization as a tribal 

organization as well.  See, e.g. United States v. Crossland, 642 

F.2d 1113, 1114-15 (10th Cir. 1981) (holding housing 

authority’s creation under state statute did not preclude 

characterization as a tribal organization);  United States v. 

Logan, 641 F.2d 86C, 862 (10th Cir. 1981) (rejecting 

conclusions that incorporate under state law practice 

characterization of a corporation as a tribal organization.).  

Duke v. Absentee Shawnee Tribe of Okla. Housing Authority, 199 F.3d 1123, 1125 

(10th Cir. 1999).  If state law incorporation does not preclude status as a tribal 

organization for Title VII and other purposes, no policy reason suggests a different 

result in the sovereign immunity context.  It is the close relationship between the 

tribe and the entity, to which the law of incorporation is irrelevant, that inheres in 

both instances. 

Modern Supreme Court teaching on tribal sovereign immunity renders 

irrelevant to the preclusion issue the Order’s two early twentieth century decisions 

from other circuits and the 1824 Supreme Court dicta on which they are based.  In 

Bank of the U.S. v. Planters Bank of Georgia, 22 U.S. 904, 906-07 (1824), the 

Court held that since the state of Georgia was not a party to the suit but only a 
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corporator of the defendant Bank, the constitutional clause giving jurisdiction to 

the Supreme Court when a state is a party was not satisfied.  Neither sovereign 

immunity nor tribes were at issue.  In Salas v. United States, 234 F. 842 (2nd Cir. 

1916), tribes were not involved and sovereign immunity was not at issue.  The 

appeal turned, in part on whether the object of the conspiracy, the Panama Railroad 

Company wholly owned by the United States, was the United States.  If so, the 

crime of conspiracy to defraud the United States was proven.  The court found that 

the railroad company was not the United States, citing Planters Bank and stating 

that “[w]hen the United States enters into commercial business it abandons its 

sovereign capacity and is to be treated like any other corporation.” 234 F. at 844. 

In Panama R.R. Co. v. Curran, 256 F. 768 (5th Cir. 1919), the railroad 

asserted that its status as a corporation whose capital stock was owned by the 

United States “exempted” it from liability for a slip and fall in a company store.  

The court rejected the argument without mentioning “sovereign immunity”.  

Instead, the court quoted dicta from Planters Bank of Georgia that “[i]t is, we 

think, a sound principle, that where a government becomes a partner in any trading 

company, it divests itself, so far as concerns the transactions of that company, of its 

sovereign character, and takes that of a private citizen.”  Id. at 772.  The court 

continued its quotation from Planters Bank of Georgia, including that “[a]s a 

member of a corporation, a government never exercises its sovereignty.”  Id. 
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Kiowa Tribe of Okla. v. Mfg. Tech. Inc., 523 U.S. 751 (1998) makes 

Planters Bank of Georgia and its progeny obsolete in the tribal sovereign 

immunity context and unsuitable for use by analogy here.  The common thread 

connecting Planters Bank of Georgia, Salas and Curran, was the view that when a 

sovereign engages in commercial activity the incidents of sovereignty no longer 

attach because of the commercial nature of the activity.  However, in Kiowa the 

Supreme Court rejected that reasoning and held that in the tribal context sovereign 

immunity extends to commercial activities (“Respondent does not ask us to 

repudiate the principle outright, but suggests instead that we confine it to 

reservations or to non-commercial activities.  We decline to draw this distinction in 

this case . . .”).  Id at 758. 

Since a tribe’s commercial activities retain sovereign immunity, an analogy 

premised on Planters Bank of Georgia, Salas and Curran that wholly tribally-

owned, state-law-organized economic entities lose sovereign immunity because of 

the commercial activity inherent in that state law organization lacks viability.  

Planters Bank of Georgia and its progeny do not support, much less, require 

preclusion of sovereign immunity due to CND’s state law organization.
3
 

                                                

3 This court has noted that, in fact, courts do recognize that tribes exercise 

sovereignty through their corporations.  BMG at 1184 n. 8.  See also, J.L. Ward 

Associates, supra.  Such a conclusion that tribal sovereignty may be exercised 

through a wholly-tribally-owned corporation is completely consistent with the 
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PROPOSITION II: THE PRECLUSION ISSUE IS NOT PROPERLY 

BEFORE THIS COURT IN LIGHT OF THE SOMERLOTT BRIEFING TO 

THE DISTRICT COURT AND HER INITIAL ROUND OF BRIEFING TO 

THIS COURT. 

Although expressly stating that CND was organized under state law, 

Somerlott’s brief below did not argue that the single factor of such organization 

precluded sovereign immunity for CND.  Instead, Somerlott focused on CND’s 

activities and stated that [t]he issue to be decided as “whether activities of CND 

were purely intramural activities as government functions entitled to sovereign 

immunity.”  (Aplt. App. 279).  Her argument not only ignored any legal impact of 

CND’s organization on sovereign immunity, but failed to address sovereign 

immunity at all.  Rather, she addressed the narrower statutory questions of whether 

CND was “entitled to the Tribe’s exemption from the strictures of Title VII and the 

ADEA.”  (Aplt. App 280). 

Likewise, in the initial round of briefing on appeal, Somerlott did not raise 

the preclusion issue.  Nowhere does she argue that the single fact of CND’s 

organization under Oklahoma law preclude it from sharing in the Nation’s 

sovereign immunity.  In stating the issues presented
4
, Somerlott did not mention 

                                                                                                                                                       

congressional goals of the tribal self-sufficiency and economic development that 

the Supreme Court and this court have recognized as inhering in tribal sovereign 

immunity. 

4 An issue not included in either the docketing statement of the statement of issues 

in the party’s initial brief is waived on appeal.  Anderson v. U.S. Dep’t of Labor, 
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the preclusion issue but instead focused exclusively on whether CND’s activities 

“sufficiently” were connected with tribal self-governance: 

THE DISTRICT COURT ERRED IN EXTENDING TRIBAL 

SOVERIGN (SIC) IMMUNITY TO THE DEFENDANT 

CORPORATIONS, WHICH HAVE TRIBAL 

STAKEHOLDERS, WITHOUT REGARD TO WHETHER 

THEIR ACTIVITIES WERE SUFFICIENTLY CONNECTED 

WITH THE SELF-GOVERNANCE OF THE TRIBE TO 

WARRANT SUCH IMMUNITY.  (Aplt. Opening Br. x)  

She advocated a test that recognizes that such organization does not prevent 

sovereign immunity: 

Ms. Somerlott submits that the proper test to determine whether 

state formed companies are entitled to tribal immunity is the 

intramural relationship test, rather than the economic benefit 

test applied by the District Court.  (Aplt. Opening Br. 11) 

Significantly, she then expressly claimed that a tribally-owned entity organized 

under state law can enjoy tribal sovereign immunity: 

A Non-Tribal Corporation Can Be Considered an ‘Arm of the 

Tribe’ for Purposes of Immunity When its Activities Are 

Closely Related to Traditional, Intramural Tribal Governance. 

(Aplt. Opening Br. 15). 

In language clearly inconsistent with raising the single-factor preclusion issue on 

appeal, Somerlott affirmatively stated: 

“There are a plethora of cases to be found where a state-formed 

business is engaging in an intramural activity of a tribe and, 

                                                                                                                                                       

422 F.3d 1155 (10th Cir. 2005).  In her docketing statement, Somerlott identified 

the issue as “whether CND has sufficient impact on the Cherokee Tribe to qualify 

as an arm of the tribe.” 
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accordingly, is entitled to tribal immunity.”  (Aplt. Opening Br. 

16). 

By so stating, she negated any ability to develop the single-factor preclusion 

analogy suggested by the Order. 

She offered no decisional law addressing sovereign immunity of a tribally-

owned subordinate economic entity organized under state law, much less 

suggesting that such immunity depends on whether the economic entity’s activity 

is commercial.  Indeed, for Somerlott to make such an argument would be 

incredulous in light of her acknowledgment of the Supreme Court’s recognition in 

Kiowa of tribal sovereign immunity for commercial activity (Aplt. Opening Br. 13) 

and this court’s extension in BMG of sovereign immunity to a tribal subdivision 

engaged in economic activity.
5
 

                                                

5 In her exclusive focus on the commercial nature of the subordinate economic 

entity’s activity, Somerlott did not develop an argument supported by any authority 

that the organizational status of the entity should determine the availability of 

sovereign immunity.  She certainly did not argue by analyzing the analogy in page 

1 of the Order that when the U.S. is the sole shareholder of an entity organized 

under state law that organizational fact precludes sovereign immunity.  Instead, she 

premised her argument on a knowledge-based notice assertion  that “[i]f a 

company, however formed, is engaging in traditional tribal endeavors, then any 

person or entity doing business with that company knows or should know that it is 

operating as an arm of the tribe.”  (Aplt. Opening Br. 18).  That notice approach 

was expressly rejected in Kiowa, where the Supreme Court upheld sovereign 

immunity for off-reservation commercial activity, after nevertheless recognizing 

that “[I]n the economic context, immunity can harm those who are unaware that 

they are dealing with a tribe . . . .”  523 U.S. at 758 
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In her reply brief on appeal, Somerlott did not make the preclusive 

argument.
6
 

Somerlott’s failure to make the single-factor preclusion argument below or 

on appeal results in the issue’s irrelevance to determination of this appeal.  Parties 

may not use an appellate forum as a “second-shot forum” to try to assure victory 

using “back up theories” lurking in the record that they failed to present adequately 

in the district court.  Hand v. Walnut Valley Sailing Club, 2012 WL 1111137, at *2 

(10th Cir. Apr. 4, 2012).  The failure of Somerlott to present the single-factor 

preclusion argument below or on appeal causes its waiver.  Wilburn v. Mid-South 

Health Dev., Inc., 343 F.3d 1274 (10th Cir. 2003).  Her failure below results in 

either its waiver or forfeiture on appeal, depending on either intent or neglect.  

Richison v. Ernest Group, Inc., 634 F.3d 1123, 1127-28 (10th Cir. 2011).  If 

waived, there is no consideration on appeal.  If forfeited, this court may consider it 

only under the plain error standard of review and only when raised and briefed by 

the appellant in its opening brief.  U.S. v. Rivera, 2012 WL 1417704, at *2 (10th 

Cir. April 25, 2012) (appellant “doesn’t even attempt to meet this standard, failing 

even to mention the plain error standard much less develop any argument 

                                                

6 CND in its answer brief observed:  “Likewise, no decision offered by Somerlott 

holds that a wholly tribal owned entity is disqualified from sovereign immunity 

simply because it was created under state law.  No decision offered by Somerlott 

holds that sovereign immunity is precluded because the tribal entity engaged in 

commercial activity outside of tribal lands.”  (Appellee Br. 8). 
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suggesting why and how it is met, and all this necessarily ‘marks the end of the 

road for [his] argument[s].’”  Somerlott did not raise the single-factor preclusion 

issue on appeal at all, much less as plain error.  Accordingly, the issue is not 

properly before this court.
7
 

PROPOSITION III: IF THE PRECLUSION ISSUE, WHICH 

SOMERLOTT FAILED TO PRESENT TO THE DISTRICT COURT, IS 

SOMEHOW BEFORE THIS COURT, CND HAS NOT WAIVED OR 

FORFEITED ANY ARGUMENT THAT THE ISSUE IS FORFEITED BY 

FAILING TO SO ARGUE IN ITS APPELLATE ANSWER BRIEF. 

Exonerating an appellant from failure to mention and satisfy plain error 

review in her opening brief simply because the appellee did not mention that 

failure in its answer brief would result in the very policy evil that this court has 

crisply condemned.  In Richison, 634 F.3d at 1130 (10th Cir. 2011)  this court 

explained: 

Affording plenary appellate review to newly raised legal 

theories would do much to undermine the adversarial and 

appellate order.  It would force the judicial system to permit 

costly “do-overs” in the district court anytime a party can 

conceive a new winning argument on appeal—even when the 

district court answered perfectly every question of law the 

parties bothered to put before it. 

                                                

7 Even if Somerlott was not required to resort to plain error in her opening appellate 

brief, her failure to argue the single-factor preclusion issue with citations to 

supporting authority in her opening brief prevents this court from reviewing it on 

appeal.  City of Colo. Springs v. Solis, 589 F.3d 1121, 1135 n. 5 (10th Cir. 2009) 

(“arguments not raised in the opening brief are waived”);  Adler v. Wal-Mart 

Stores, Inc., 144 F.3d 664, 679 (10th Cir. 1998) (arguments inadequately briefed in 

the opening brief, made without citation to authority or the record, are waived.) 
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Imposing such a duty on the appellee would remove the intentionally 

extraordinary, almost insurmountable burden from civil appellants, and be 

wasteful, and an invitation for potential abuse, by permitting a second trip to the 

district court on the basis of any lesser showing than required by the plain error 

doctrine.  Id. at 1130.  No longer would an appellant’s failure to argue for plain 

error and its application on appeal surely mark the end of the road for an argument 

for reversal not presented to the district court.  Id. at 1131.  Forfeiture could no 

longer occur when the appellant neither mentions waiver, or forfeiture, much less 

the plain error doctrine.  See, U.S. v. Vasquez-Alcarez, 647 F.3d 973, 976-77 (10th 

Cir. 2011)  (appellee did not mention waiver or forfeiture). 

Excusing the appellant from the previously unqualified burden of 

demonstrating plain error in favor of a legal argument would cancel the 

requirement of Richison, contradict an unbroken line of circuit decisions and 

undermine the deference that this court has publicly afforded district courts.  It is 

the appellant that is required to show the elements of plain error.  Richison, 634 

F.3d at 1128 (“More recently, we have stated this standard in slightly different 

terms, requiring a litigant to show the four elements of plain error” and “[T]he 

litigant’s burden is the same:  establishing clear legal error that implicates a 

miscarriage of justice.”).  In the instance of an argument not made below, “no case 

in this circuit has held that we may reverse based on ‘purely legal’ arguments in 
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the absence of plain error.”  Id. at 1129.  Protection of district courts inherent in 

requiring appellants to raise and prove plain error on appeal without limitation is 

certainly in furtherance of the policy explained in Richison, id. at 1130: 

This preference for affirmace no doubt follows from the 

deference we owe to the district courts and the judgments they 

reach, many times after years of involved and expensive 

proceedings.  Because of the cost and risks involved anytime 

we upset a court’s reasoned judgment, we are ready to affirm 

whenever the record allows it.  So it is that appellants must 

always shoulder a heavy burden - they must come ready both to 

show the district court’s error, and, when necessary, to explain 

why no other grounds can support affirmance of the district 

court’s decision.  And this burden is rightfully all the higher 

when the argument for reversal wasn’t even presented to the 

lower court. 

Finally, this court regularly regards as forfeited appellant’s new arguments 

on appeal without requiring an objection from appellee when the untimeliness 

violates the integrity of the appellate process.  See, Hill v. Kemp, 478 F.3d 1236, 

1250-51 (10th Cir. 2007) (argument and issues presented to the court of appeals 

first time in the reply brief are waived);  Dodds v. Richardson, 614 F.3d 1185, 

1207-08 (10th Cir. 2010), cert. denied, 131 S.Ct. 2150 (issues may not be raised 

for first time at oral argument).  

PROPOSITION IV: THE DISTRICT COURT’S ORDER WITHSTANDS 

PLAIN ERROR REVIEW. 

To show the plain error necessary to reverse a district court judgment on the 

basis of a forfeiture theory, the appellant must establish the presence of (1) error, 
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(2) that is plain, which (3) affects substantial rights, and which (4) seriously affects 

the fair integrity or public reputation of judicial proceedings.  Richison, 643 F.3d at 

1128.  Here, even if she had raised plain error, Somerlott cannot establish any of 

the elements.
8
  As shown in Proposition I and as Somerlott concedes in her 

opening brief on appeal, the single fact that CND was organized under the law of 

another sovereign does not preclude CND from sharing in the Nation’s sovereign 

immunity.  Accordingly, the Order dismissing due to sovereign immunity was not 

erroneous.
9
 

Second, even if there was error, it was not plain.  “An error is ‘plain’ if it is 

clear or obvious under current, well-settled law.”  U.S. v. Weeks, 653 F.3d 1188, 

1198 (10th Cir. 2011).  “In general, for an error to be contrary to well-settled law, 

either the  Supreme Court or this court must have addressed the issue.”  U.S. v. 

                                                

8  Considering plain error for the first time after oral argument, when (1) the 

appellant, with the burden to raise it and satisfy its requirements has never 

mentioned plain error, (2) the court itself formulates the issue to be addressed 

under the plain error standard of review, and (3) no opportunity has been afforded 

to respond to the burden-carrying appellant on the issue seems to be unusual. 

9 While the law under which the tribally-owned economic entity is organized might 

be a fact to consider under the BMG factors, see, J. L. Ward Associates, the record 

here does not support a reversal of the district court’s order in such a circumstance.  

Somerlott put nothing in the record below as to how that organizing would impact 

the relationship between the Nation and CND.  Further, she did not argue on 

appeal how that organizing rendered this district court’s factual findings as to the 

relationship between CND and the Nation and the purpose behind that relationship 

clearly erroneous.  See, Aple. Br. 10-18.  The district court’s order of dismissal 

remains correct under the appropriate standard of review. 
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Thornburgh, 645 F.3d 1197, 1208 (10th Cir. 2011), cert denied 132 S.Ct. 214 

(2011).  “The absence of such precedent will not, however, prevent a finding of 

plain error if the district court’s interpretation was ‘clearly erroneous.’”  U.S. v. 

Ruiz- Gea, 340 F.3d 1181, 1187 (10th Cir. 2003).   

Here, there is no current, well-settled law that makes clear or obvious that 

the single fact of a tribe’s organizing a subordinate economic entity under state law 

precludes that tribally-owned-entity from sharing the tribe’s sovereign immunity.  

No Supreme Court decision so holds.  No decision of this court so holds.  No 

decision in the Order so holds in the tribal context.  Because (1) the Supreme Court 

has held that off-reservation tribal commercial activity enjoys sovereign immunity, 

(2) this court has recognized that tribal sovereign immunity is broad because of the 

express congressional goals of tribal self-sufficiency and economic development, 

(3) this court has recognized that a subordinate economic entity is entitled to tribal 

sovereign immunity (4) this court has recognized that other courts allow sovereign 

immunity for state-law corporate entities under a multifactor test, and (5) another 

court has allowed sovereign immunity for such a corporate commercial entity 

under the BMG factors, it is neither clear nor obvious under current, well-settled 

law that CND’s organization under state law to conduct commercial activity to 

benefit the Nation’s self-sufficiency and economic development precludes 

sovereign immunity as a matter of law. 
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“To satisfy the third prong of plain error review, the appellant must show ‘a 

reasonable probability that, but for the error claimed, the result of the proceeding 

would have been different.’”  U.S. v. Cordery, 656 F.3d 1103, 1108 (10th Cir. 

2011).  Somerlott cannot make that showing based on this record.  Nothing in the 

record demonstrates a reasonable probability that if dismissal due to sovereign 

immunity was denied, Somerlott would prevail in her lawsuit.  Somerlott’s Title 

VII and ADEA claims would remain subject to dismissal because of CND’s status 

as a tribal entity.
10

  Further, she has not provided evidence below that suggests 

proof that she would prevail on her claim.  In other words, her record prevents her 

from showing now that it is reasonably probable that she would otherwise obtain a 

judgment and that denying sovereign immunity would therefore make a difference 

in the result of the case. 

Finally, the fourth factor for reversal under plain error review is not 

satisfied.  Since the law is not well-settled recognizing the single factor preclusion 

rule and since there is no reasonable probability that Somerlott will survive 

dismissal on CND’s other arguments, much less, obtain a judgment, permitting the 

                                                

10 These arguments, asserted by CND below (Aplt-App 74-77), but not ruled on by 

the district court can be the basis for affirmance on appeal.  See Richison, 634 F.3d 

at 1130 (“we have long said that we may affirm on any basis supported by the 

record, even if it requires ruling on arguments not reached by the district court or 

even presented to us on appeal.”) 
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dismissal to stand would not seriously affect the fairness, integrity or public 

reputation of judicial proceedings.  Richison, 634 F.3d at 1128. 

CONCLUSION 

Somerlott did not raise below and the district court did not consider the 

single factor preclusion issue suggested in this court’s Order.  She did not present it 

on appeal and accordingly has waived its consideration by this court, or at the least 

has forfeited it.  Under the policy rationale of this court’s forfeiture jurisprudence 

any forfeiture by her should not be mitigated by CND’s failure to raise Somerlott’s 

appellate failure to invoke plain error on appeal.  Even under plain error review the 

district court should be affirmed since it committed no error, much less plain error.  

The single factor of CND’s organization under state law does not preclude its tribal 

sovereign immunity and render the district court’s dismissal reversible. 
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