
UNITED STATES DISTRICT COURT
DISTRICT OF NEW MEXICO

PUEBLO OF SANTA ANA, and
TAMAYA ENTERPRISES, INC.,

Plaintiffs, 
No. 1:11-CV-00957BB-LFG

v. 

HONORABLE NAN G. NASH, District 
Judge, New Mexico Second Judicial District, 
Division XVII, in her Individual and Official 
Capacities; GINA MENDOZA, as Personal Representative
Under the Wrongful Death Act of Michael Mendoza, 
Deceased; F. MICHAEL HART, as Personal 
Representative Under the Wrongful Death Act of
Desiree Mendoza, Deceased; and DOMINIC 
MONTOYA, 

Defendants.

PLAINTIFFS’ RESPONSE TO MENDOZA DEFENDANTS’ MOTION TO DISMISS 
FOR WANT OF JURISDICTION

Plaintiffs Pueblo of Santa Ana (“Santa Ana”) and Tamaya Enterprises, Inc. (“TEI”), have

filed this action asking this Court to determine that as a matter of federal Indian law, particularly

as is set forth in Williams v. Lee, 358 U.S. 217 (1959), and its progeny, a state court has no

jurisdiction to hear a suit by a non-Indian plaintiff against a tribal enterprise that arose from an

alleged wrong committed within the tribe’s Indian country.  Responding to the complaint, the

private defendants have moved to dismiss under Rule 12(b)(1), F.R.Civ.P., claiming that this

Court lacks jurisdiction to hear plaintiffs’ complaint by virtue of the so-called “Rooker-Feldman”

doctrine,  which generally bars federal court review of a state court judgment.  As will be shown,1

The doctrine’s name is derived from a pair of Supreme Court decisions that originally1

laid down the rule, Rooker v. Fidelity Trust, 263 U.S. 413 (1923) and District of Columbia Court
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the motion lacks merit.  The Rooker-Feldman doctrine is a “narrow doctrine, confined to ‘cases

brought by state-court losers complaining of injuries caused by state-court judgments rendered

before the district court proceedings commenced and inviting district court review and rejection

of those judgments.’”  Lance v. Dennis, 546 U.S. 459, 464 (2006) (quoting Exxon Mobil Corp. v.

Saudi Basic Indus. Corp., 544 U.S. 280, 284 (2005)).  The doctrine is not implicated by this

lawsuit. 

 

I. The Rooker-Feldman Doctrine is Not Implicated by the Doe Opinion

Contrary to the private defendants’ contentions, the Rooker-Feldman doctrine is in no

way implicated by the New Mexico Supreme Court’s opinion in Doe v. Santa Clara Pueblo,

2007-NMSC-008, 141 N.M. 269, 154 P.3d 644, because neither TEI nor Santa Ana was a party

to the Doe litigation, neither complains that its injuries were caused by the judgment in Doe, and

neither seeks review of that judgment.  Accordingly, there is no Rooker-Feldman bar to this

litigation based on Doe.  

The Rooker-Feldman doctrine does not apply to a federal plaintiff who was not a party to

the underlying state-court proceeding.  Lance, 546 U.S. at 464; Johnson v. De Grandy, 512 U.S.

997, 1005-06 (1994); Johnson v. Rodrigues (Orozco), 226 F.3d 1103, 1108 (10  Cir. 2000). th

Neither Santa Ana nor TEI was a party to the Doe lawsuit.  While Santa Ana joined in an amicus

brief in the New Mexico Supreme Court in Doe, “mere participation in the state case as amici

does not invoke the Rooker-Feldman bar.”  Bennett v. Yoshina, 140 F.3d 1218, 1224 (9  Cir.th

1998).  The fact that undersigned counsel represented the defendants in Doe has no bearing on

of Appeals v. Feldman, 460 U.S. 462 (1983).

2
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this matter, as the Rooker-Feldman doctrine applies against parties, not attorneys.  Lance, 546

U.S. at 464.  Plaintiffs have located no cases applying the doctrine against a party’s attorney.  

Additionally, neither TEI nor Santa Ana asserts (expressly or impliedly) that the Doe

judgment caused it any injury, as “none of [its] claims rests on allegations that the state-court

proceedings or judgment violated federal law or that the judgment itself inflicted an injury.” 

Bolden v. Topeka, 441 F.3d 1129, 1138 (10  Cir. 2006) (emphasis added).  Nor do plaintiffs seekth

to vacate the Doe decision, or seek damages for injuries arising from the Doe decision.  Indeed,

were the Court to grant the declaratory and injunctive relief sought in this case by plaintiffs, that

relief would not reverse the Doe opinion, or undo anything that happened in that case.  While the

issue plaintiffs present to the Court in this case (that is, whether there is any basis in the Indian

Gaming Regulatory Act (“IGRA”) for allowing state courts to exercise jurisdiction over personal

injury lawsuits that arise within Indian country and that are brought against tribes or tribal

gaming enterprises) may be identical to the issue litigated in Doe, “[w]hen the state-court

judgement is not itself at issue, the [Rooker-Feldman] doctrine does not prohibit federal suits

regarding the same matter, or even the same claims, as those presented in the state-court action.” 

Bolden, 441 F.3d at 1139 (emphasis added).  

Further, the private defendants are wrong when they argue that the Rooker-Feldman bar

extends to the claims of a non-party to the state-court litigation if those claims are “inextricably

intertwined” with the state-court decision, in that “success of the federal claim depends upon a

determination that the state court wrongly decided the issue before it.”  Memorandum in Support

of the Party Defendants’ Motion to Dismiss for Want of Federal Jurisdiction (“Defendants’

Mem.”) [Doc.16] at 5.  The Supreme Court has rejected the application of the Rooker-Feldman

3
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doctrine to a federal claim that does not directly challenge a state-court judgment or seek its

review, even if that would allow the federal court to reach a legal conclusion contrary to that of

the state court.  See Bolden, 441 F.3d at 1143 (examining Exxon Mobil, 544 U.S. at 293;

Sophocleus v. Alabama Dept. of Transp., 605 F. Supp.2d 1209, 1217 (M.D. Ala. 2009)).  

Finally, the Supreme Court has rejected conflating preclusion law and the Rooker-

Feldman doctrine, as the private defendants do when they argue that Santa Ana is bound by Doe

for Rooker-Feldman purposes based on principles of preclusion.  Defendants’ Mem. at 6.  In

Lance, the Supreme Court warned that incorporating “preclusion principles into Rooker-Feldman

risks turning that limited doctrine into a uniform federal rule governing the preclusive effect of

state-court judgments, contrary to the Full Faith and Credit Act.”  546 U.S. at 466 (first emphasis

added).  “Preclusion, of course, is not a jurisdictional matter.”  Exxon Mobil, 544 U.S. at 293. 

Thus, even if Santa Ana were precluded from seeking the declaratory and injunctive relief they

seek here (which Plaintiffs deny), it does not follow that this Court would lack jurisdiction over

its claims pursuant to Rooker-Feldman.  Lance, 546 U.S. at 466.  The same is true for TEI.  Id. 

Accordingly, the principles of Taylor v. Sturgell, 553 U.S. 880 (2008), relied upon by the private

defendants, Defendants’ Mem. at 6, are simply irrelevant to the matter at hand.

II.  The Rooker-Feldman Doctrine Is Not Implicated by the Mendoza Opinion

The New Mexico Supreme Court’s opinion in Mendoza v. Tamaya Enterprises, Inc.,

2011-NMSC-030, ___ N.M. ___, 258 P.3d 1050, does not deprive this Court of jurisdiction over

either plaintiff’s claims.  First, Santa Ana is not a party to the Mendoza state court action.  As

discussed above, the Rooker-Feldman doctrine does not apply to federal plaintiffs who were not

4
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parties to the state court litigation.  Additionally, principles of preclusion, including privity

(which Plaintiffs deny exists), are not part of the Rooker-Feldman analysis.  Lance, 546 U.S. at

466.  Accordingly, this Court clearly has jurisdiction over Santa Ana’s claims.

With regard to TEI’s claims, while TEI is a party to the Mendoza state court litigation,

TEI is not a “state-court loser[] complaining of injuries caused by [a] state-court judgment[]

rendered before the district court proceedings commenced and inviting district court review and

rejection of [that] judgment[].”   Exxon Mobil, 544 U.S. at 284.  Here, TEI does not allege that its2

injuries were caused by the Mendoza opinion, which had nothing to do with the claims made in

this case.  Rather, TEI alleges that Congress has not authorized the shifting of jurisdiction over

private personal injury suits arising on tribal lands from tribal court to state court, and absent

such congressional authorization, New Mexico state courts have no jurisdiction over such suits. 

Complaint at ¶¶ 11-13.  TEI further alleges that Judge Nash, by presiding over the Mendoza

litigation, has denied TEI of its liberty interest in having its claims heard by a court having

jurisdiction, secured by the due process clause of the 14  Amendment to the U.S. Constitution,th

thereby injuring TEI.  Complaint at ¶¶ 15-16.  These  injuries do not arise from the Mendoza

opinion.  

Nor does TEI ask this Court to review or overturn the Mendoza opinion, or otherwise

challenge that decision.  Rather, TEI seeks a declaration that IGRA does not permit the shifting

of jurisdiction over claims against tribal entities arising on tribal land from tribal court to state

The private defendants assert that there is an “‘inextricably intertwined’ prong” of the2

doctrine.  Defendants’ Mem. at 5.  The phrase “inextricably intertwined,” however, does not
“expand the scope of the Rooker-Feldman bar beyond challenges to state-court judgments.” 
Bolden, 441 F.3d at 1141 (emphasis added); Sophocleus, 605 F. Supp.2d at 1217.  Thus, it has no
application here where the federal court plaintiffs do not challenge a state-court judgment.

5
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court, and an injunction against Judge Nash prohibiting her from exercising jurisdiction over the

Mendoza litigation.  Complaint at ¶¶ 18.A. and B.  Neither action, if granted, would overturn the

Mendoza opinion.  In contrast, the federal court plaintiff in Rooker sought to have a state trial

court judgment, which had been affirmed by the state’s highest court, “declared null and void,”

Rooker v. Fidelity Trust Co., 263 U.S. 413, 414 (1923), and the federal court plaintiffs in

Feldman challenged the District of Columbia Court of Appeals’ refusal to waive a rule of the

court that allowed only those persons who had graduated from ABA-approved law schools to

take the D.C. bar exam.  D.C. Court of Appeals v. Feldman, 460 U.S. 462, 465 (1983).

The issue presented by this lawsuit and litigated in Doe was not before the Court in

Mendoza.  That opinion addressed the state court’s jurisdiction over a claim arising under the

Santa Ana Pueblo Liquor Code’s prohibition against the over-service of alcohol, in light of the

Code’s specification of the exclusive jurisdiction of the Santa Ana Pueblo Tribal Court over any

action premised on a violation of the Liquor Code.  Mendoza, 2011-NMSC-030 at ¶12.  The

Court determined that Santa Ana “knowingly relinquished jurisdiction” over personal injury

claims because a prior version of the Liquor Code, containing the same exclusive jurisdiction

provision as the version before the Court, was in effect before Santa Ana entered into the Gaming

Compact.  Id.  The New Mexico Supreme Court did not revisit its holding in Doe, nor was the

correctness of the Doe decision raised in the case.  

Here, TEI presents a claim that is completely independent of the claims advanced in the

Mendoza proceedings.  Even if this Court were to determine, as plaintiffs submit, that IGRA does

not allow the jurisdiction-shifting approved in the Doe opinion, this Court would still have

jurisdiction over TEI’s claims here, because, as explained by the U.S. Supreme Court, “if a

6
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federal plaintiff ‘present[s] some independent claim, albeit one that denies a legal conclusion that

a state court has reached in a case to which he was a party, then there is jurisdiction.’” Exxon

Mobil, 544 U.S. at 293 (quoting GASH Assoc. v. Village of Rosemont, 995 F.2d 726, 728 (7  Cir.th

1993)). 

Finally, the state proceedings in the Mendoza state-court litigation have not ended for

Rooker-Feldman purposes.  As recognized by the Tenth Circuit, the Supreme Court in Exxon

Mobil “reduced the scope of the Rooker-Feldman doctrine to the narrow set of cases out of which

it was born.”  Guttman v. Khalsa, 446 F.3d 1027, 1031-32 (10  Cir. 2006).  In Rooker, there wasth

nothing further to be done in the state court regarding the judgment at issue.  263 U.S. at 414. 

Similarly, the D.C. Court of Appeals’ refusal to waive the admission requirements at issue in

Feldman finally and completely ended the state court litigation in that case.  460 U.S. at 468, and

472.  In contrast, the Mendoza opinion reinstated the lawsuit.  Mendoza, 2011-NMSC-030 at ¶43. 

The entire lawsuit, including discovery and trial, lies ahead.  See case docket at

www.nmcourts.gov.  

 In Guttman, the Tenth Circuit addressed the applicability of the doctrine to a situation

similar to the situation at bar. There, the state medical board, after a three-day hearing on the

merits, revoked Guttman’s medical license.  Guttman appealed to the state district court, which

denied the appeal.  Guttman appealed to the New Mexico Court of Appeals, but that court

affirmed.  Guttman then petitioned the New Mexico Supreme Court for certiorari.  While that

petition was pending, Guttman filed in federal court, asserting claims under the Americans with

Disabilities Act and 42 U.S.C. § 1983, alleging that the revocation of his medical license violated

his federally protected rights.  After the federal claim was filed, the New Mexico Supreme Court

7
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denied certiorari.

Thereafter, the federal district court dismissed Guttman’s claims for lack of subject

matter jurisdiction under Rooker-Feldman.  The Tenth Circuit affirmed the district court.  The

Supreme Court then vacated the Tenth Circuit’s decision in light of its decision in Exxon Mobil,

and remanded the case to the Tenth Circuit for further consideration.  On remand, the Tenth

Circuit reversed itself, and determined that under Exxon Mobil the Rooker-Feldman doctrine did

not deprive the district court of jurisdiction over Guttman’s claims because the doctrine only

applies “after the state proceedings have ended,” and those proceedings had not ended at the time

Guttman filed his federal claim.  Guttman, 446 F.3d at 1301.   

Exxon Mobil and Guttman compel denial of the private defendants’ motion.  There is no

final judgment in the state court litigation; the entire case remains to be litigated.  Indeed, part of

the relief sought here is to prevent the case from going forward in state district court, for reasons

the state court has never ruled on.   Thus, the state proceedings are not final for Rooker-Feldman3

Guttman’s marginal reference to Federación de Maestros de Puerto Rico v. Junta de3

Relaciones del Trabajo de Puerto Rico, 410 F.3d 17 (1  Cir. 2005), Guttman, 446 F.3d at 1302st

n.2, in no way weakens this argument.  In Federación de Maestros, the First Circuit, in its first
effort to revise its Rooker-Feldman thinking after Exxon Mobil had so radically changed the
judicial landscape, concluded that there were three situations in which the doctrine would still
apply, the third of which was where “the state court proceedings have finally resolved all the
federal questions in the litigation, but state-law or purely factual questions (whether great or
small) remain to be litigated.”  410 F.3d at 25 (emphasis added).  Assuming that the First Circuit
has correctly interpreted Exxon Mobil in this regard, that situation plainly does not apply to this
case, inasmuch as the issue presented by the complaint in this case was never presented to the
state court at all, and indeed, inasmuch as it goes to the state court’s jurisdiction or lack thereof,
still could be.  Neither TEI’s brief in the Court of Appeals nor its opening brief in the Supreme
Court in the Mendoza litigation even cited Doe.  (The reply brief did cite it, but only to clarify
which version of the gaming compact was then current.)   In this case, thus, the federal question
presented here was not resolved in the state court, the state court proceedings are still ongoing,
and consequently, even under the Federación de Maestros theory, Rooker-Feldman does not
apply.

8
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purposes, and that doctrine has no applicability.

Application of the Rooker-Feldman doctrine here, as the private defendants request,

would extend the doctrine “far beyond the contours of the Rooker and Feldman cases, overriding

Congress’ conferral of federal-court jurisdiction concurrent with jurisdiction exercised by state

courts.” Exxon Mobil, 544 U.S. at 283.  Exxon Mobil forbids such an extension, and Guttman

confirms that it would be utterly inappropriate.

 Conclusion

The Plaintiffs here are not “state-court losers complaining of injuries caused by state-

court judgments rendered before the district court proceedings commenced and inviting district

court review and rejection of those judgments.’”  Lance, 546 U.S. at 464.  Thus, the Rooker-

Feldman doctrine does not deprive the Court of jurisdiction over Plaintiffs’ claims.  The Court

should deny the Mendoza Defendants’ Motion to Dismiss for Want of Jurisdiction.

Respectfully submitted,

ROTHSTEIN, DONATELLI, HUGHES, 
   DAHLSTROM, SCHOENBURG & BIENVENU, LLP

By: /s/Richard W. Hughes 1-11-12
Richard W. Hughes
Donna M. Connolly
P.O. Box 8180
1215 Paseo De Peralta
Santa Fe, NM 87504-8180
(505) 988-8004
Attorneys for Plaintiff
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on the 11  day of January, 2012, I filed the foregoing pleadingth

electronically through the CM/ECF system, which caused the following counsel to be served by

electronic means, as fully reflected on the Notice of Electronic Filing:

David L. Plotsky plotlaw@verizon.net, plotskydougherty@aol.com
Charlotte Toulouse jtoul2403@aol.com
Matthew Eric Jackson mjackson@nmag.gov

Electronically Signed 1/11/2012                 
ROTHSTEIN, DONATELLI, HUGHES,
DAHLSTROM, SCHOENBURG &
BIENVENU, LLP
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