
UNITED STATES DISTRICT COURT
DISTRICT OF NEW MEXICO

PUEBLO OF SANTA ANA, and
TAMAYA ENTERPRISES, INC.,

Plaintiffs, 
No. 1:11-CV-00957-BB-LFG

v. 

HONORABLE NAN G. NASH, District 
Judge, New Mexico Second Judicial District, 
Division XVII, in her Individual and Official 
Capacities; GINA MENDOZA, as Personal Representative
Under the Wrongful Death Act of Michael Mendoza, 
Deceased; F. MICHAEL HART, as Personal 
Representative Under the Wrongful Death Act of
Desiree Mendoza, Deceased; and DOMINIC 
MONTOYA, 

Defendants.

PLAINTIFFS’ RESPONSE IN OPPOSITION
TO JUDGE NASH’S MOTION TO DISMISS

Plaintiffs Pueblo of Santa Ana (“Santa Ana”) and Tamaya Enterprises, Inc. (“TEI”), filed

this action seeking a determination that as a matter of federal Indian law, particularly as is set

forth in Williams v. Lee, 358 U.S. 217 (1959), and its progeny, a state court has no jurisdiction to

hear a suit by a non-Indian plaintiff against a tribal enterprise that arose from an alleged wrong

committed within the tribe’s Indian country.  In response to the Complaint, Defendant Judge Nan

Nash has filed a Motion to Dismiss and Memorandum in Support (“Nash Motion”) [Doc. 18]

pursuant to Rules 12(b)(1), 12(b)(6), and 12(b)(7), F.R.Civ.P., arguing that she is immune from

suit, that this Court is prohibited from granting the relief Plaintiffs request, and that the State is

an indispensable party that cannot be joined.  As explained herein, the Court should deny Judge
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Nash’s Motion.

I. Seminole Tribe Does Not Bar this Action

Judge Nash’s arguments that under the holdings in Seminole Tribe of Florida v. Florida,

517 U.S. 44 (1996), Plaintiffs’ claims are barred by the Eleventh Amendment and cannot be

brought against a state official pursuant to the Ex parte Young doctrine , Nash Motion at 2-3,1

must fail, because, unlike the Seminole Tribe, Santa Ana Pueblo does not seek to enforce any

provision of the Indian Gaming Regulatory Act (“IGRA”) in this lawsuit.  That distinction is

crucial because the holdings of Seminole Tribe stem from the Seminole Tribe’s attempt to

enforce against Florida obligations that Congress attempted to impose on the state in IGRA,

which obligations the Court held were beyond Congress’ constitutional authority.  Those

holdings are irrelevant to this suit.    

In Seminole Tribe, the Tribe brought suit against the State of Florida, trying to force it to 

negotiate with the Tribe in good faith to enter into a tribal-state gaming compact, as required by

25 U.S.C. § 2710(3)(A).  517 U.S. at 52.   In contrast, Plaintiffs here seek to enjoin Judge Nash2

from violating their rights and federal Indian common law by purporting to exercise jurisdiction

over claims against a tribal entity that arise on tribal land – jurisdiction that is forbidden by

federal law.  IGRA is relevant, not for any right or remedy that it bestows upon Plaintiffs, but

because nothing in IGRA alters the federal common law principle that tribes have exclusive

jurisdiction over claims like those brought by Gina Mendoza, Michael Hart, and Dominic

The doctrine derives its name from Ex parte Young, 209 U.S. 123 (1908).1

The Court held that Congress’ purported abrogation of State immunity from suit for2

purpose of such suits was forbidden by the Eleventh Amendment.  Seminole Tribe, 517 U.S. at
72.

2
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Montoya (the “Mendoza Defendants”).  Since Plaintiffs do not seek to enforce IGRA, the

Supreme Court’s holding in Seminole Tribe that Congress could not abrogate the states’ Eleventh

Amendment immunity in IGRA is of no consequence.  

The Supreme Court’s holding in Seminole Tribe regarding the Ex parte Young doctrine

similarly has no bearing on this case.  The Supreme Court determined that the Seminole Tribe

could not enforce Florida’s obligation to negotiate with it (imposed by IGRA) via the Ex parte

Young doctrine because IGRA contains a detailed remedial scheme to enforce a state’s duty to

negotiate in good faith with a tribe, which scheme imposed liability on the state that was

“significantly more limited” than would be imposed under an Ex parte Young action.  Seminole

Tribe, 517 U.S. at 75-76.  As such, the Court reasoned, it must be that Congress intended that a

state’s duty to negotiate in good faith could not be enforced by an Ex parte Young action.  Id. 

IGRA’s remedial scheme (set forth at 25 U.S.C. § 2710(d)(7)(B)) is triggered only by a state’s

failure to enter into negotiations with a tribe or to conduct negotiations in good faith.  See 25

U.S.C. 2710(d)(7)(B)(ii) (“In any action described in subparagraph (A)(i), . . . .”); 2710(d)(7)(iii)

(“If, in any action described in subparagraph (A)(i), . . . .”); and 2571(d)(7)(A)(i) (“any cause of

action initiated by an Indian tribe arising from the failure of a State to enter into negotiations with

the Indian Tribe . . . or to conduct such negotiations in good faith.”).  IGRA’s remedial

provisions do not address or attempt to remedy the question raised by Plaintiffs here:  whether a

state court may entertain an action against a tribal entity that arose within Indian country.  3

IGRA’s remedial scheme thus does not foreclose an Ex parte Young action here.  See Joseph A.

Indeed, it is Defendants, not Plaintiffs, who rely on IGRA for their position on the merits3

of this case.  Their only argument is that IGRA allows a state and tribe to permit state courts to
take on such cases, in a compact, and that the State and the Tribes did so here.  

3
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v. Ingram, 275 F.3d 1253, 1264 (10  Cir. 2002) (determining that federal statutes that do notth

foreclose other remedies do not foreclose Ex parte Young jurisdiction).  

II. Plaintiffs’ Claims Can Proceed Pursuant to Ex Parte Young 

Contrary to Judge Nash’s assertion to the contrary, Nash Motion at 3, Plaintiffs may

pursue their claims under the Ex parte Young doctrine.  “Eleventh Amendment immunity does

not extend to a state official sued in [her] official capacity when the plaintiff seeks only

prospective, injunctive relief.”  Tarrant Regional Water Dist. v. Sevenoaks, 545 F.3d 906, 911

(10  Cir. 2008).  Under the Ex parte Young doctrine, a complaint that alleges an ongoingth

violation of federal law and that seeks prospective relief is not barred by the Eleventh

Amendment.  Id.  Here, Plaintiffs properly assert Ex parte Young claims: Plaintiffs have sued

Judge Nash in her official capacity (the claims against Judge Nash stem from her presiding over

the Mendoza state court litigation), Complaint at ¶¶ 14, 15, and 17; Plaintiffs allege claims that

arise under federal Indian common law ,  Complaint at ¶ 12; and Plaintiffs seek only declaratory4

and injunctive relief, Complaint at ¶¶ A and B.  545 F.3d at 912-13.  Accordingly, Eleventh

Amendment immunity does not bar this action.  

III. Judge Nash Is Not Immune from this Suit

Plaintiffs acknowledge that the Federal Courts Improvement Act 1996 (the “FCIA”)

amended Section 1983 to limit the availability of injunctive relief against judges, as argued by

The Ex parte Young doctrine applies to claims based upon violations of federal common4

law, in addition to claims based upon violations of federal constitutional or statutory law.  Crowe
& Dunleavy, P.C. v. Stidham, 640 F.3d 1140, 1155 (10  Cir. 2011).  th

4
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Judge Nash.  Nash Motion at 3.  This limitation does not apply, however, when a judge acts in

absence of all jurisdiction.  In such a case, injunctive relief is available.  Huminski v. Rutland

County, 148 F. Supp.3d 373 (D. Vt. 2001) (holding that judges who lacked authority to take the

acts complained of by plaintiffs were still subject to suits for injunctive relief under § 1983); see

Lawrence v. Kuenhold, 271 Fed. Appx. 763, 765-66, 2008 WL 822458 * 2 (10  Cir. 2008)th

(observing that the plaintiffs did not contend that the defendant judge acted outside of his judicial

capacity).  Here, the crux of Plaintiffs’ lawsuit is that Judge Nash has no subject matter

jurisdiction over the Mendoza state court litigation.  A judge who acts in the complete absence of

jurisdiction is not immune from suit.  See Mireless v. Waco, 502 U.S. 9, 12 (1991); Stein v.

Disciplinary Board of the Supreme Court of New Mexico, 520 F.3d 1183, 1195 (10  Cir. 2008);th

Guttman v. Khalsa, 446 F.3d 1027, 1034 (10  Cir. 2006).th

Additionally, the limitation imposed by the FCIA applies only to injunctive relief.

Declaratory relief is available to Plaintiffs, regardless of the availability of injunctive relief after

the enactment of the FCIA.  Lawrence, 271 Fed. Appx. at 766, 2008 WL 822458 *3.   

Further, as set forth above, Plaintiffs state a claim for injunctive and declarative relief

pursuant to Ex parte Young.  Neither the FCIA nor Lawrence prevent a plaintiff from seeking

prospective injunctive relief against a judge outside the context of a § 1983 claim.  Crowe &

Dunleavy, PC, v. Stidham, 609 F. Supp.2d 1211, 1218 (N.D. Ok. 2009), aff’d 640 F.3d 1140 (10th

Cir. 2011).   5

On appeal in Crowe & Dunleavy, the 10  Circuit determined that the Ex parte Young5 th

doctrine applied to plaintiff’s claims for injunctive relief against a tribal court judge because the
judge was sued in his official, not individual, capacity, but declined to consider the district
court’s conclusion that judicial immunity is inapplicable to suits for prospective injunctive relief
outside the context of a § 1983 claim.

5

Case 1:11-cv-00957-BB-LFG   Document 27    Filed 02/03/12   Page 5 of 18



Finally, judicial immunity applies to personal capacity claims only.  Crowe & Dunleavy,

PC, v. Stidman, 640 F.3d 1140, 1156 (10  Cir. 2011).   Ex parte Young provides an exception toth 6

judicial immunity for claims seeking relief against a judge in her official capacity.  Id.; Kentucky

v. Graham, 473 U.S. 159, 167 (1985).  Here, although the case is styled against Judge Nash in

her individual and official capacities, the allegations against her clearly regard actions taken in

only in her official capacity, namely, presiding over the Mendoza state court litigation.  Thus,

Plaintiffs do not stand on the individual capacity reference in the caption, and the claims may go

forward against Judge Nash in her official capacity.  (If necessary, Plaintiffs would seek leave to

file an amended complaint, deleting the reference in the caption to Defendant Judge Nash in her

individual capacity.)

IV. Plaintiffs’ Claims Are Not Barred by the Anti-Injunction Act

Contrary to Judge Nash’s argument, Nash Motion at 3-4, the Anti-Injunction Act is not a

bar to the relief sought by Plaintiffs, for a number of reasons.  As explained below, Plaintiffs’

lawsuit is expressly permitted because it is necessary in aid of the Court’s jurisdiction, and

because it alleges a claim under Section 1983, which claims are deemed to be expressly

permitted by Congress.  Further, the Anti-Injunction Act does not bar the United States from

seeking to enjoin state court proceedings.  Because Santa Ana Pueblo’s claim could have been

brought by the U.S., Santa Ana Pueblo stands in the shoes of the U.S. with regard to the Anti-

Judge Nash’s attempt to distinguish Crowe because the judge in that case, a tribal court6

judge, acted under color of tribal law rather than state law, Nash Motion at 4, is unavailing.  The
suit in Crowe was an Ex parte Young action, not a § 1983 action.  Treating the case at bar as an
Ex parte Young action removes any bar presented by FCIA.  Thus, Crowe governs this case.

6
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Injunction Act.   

A. This Lawsuit Is Necessary in Aid of the Court’s Jurisdiction 

This lawsuit is expressly permitted by the Anti-Injunction Act, 28 U.S.C. § 2283, because

an injunction is necessary in aid of the Court’s jurisdiction.  The Ninth Circuit and two district

courts have applied this exception to the Anti-Injunction Act to enjoin state suits against Indian

tribes, and in one case, against a tribal member.

In White Mountain Apache Tribe v. Smith Plumbing, 856 F.2d 1301 (9  Cir. 1988), ath

tribal enterprise acted as general contractor for a construction project on the reservation.  Smith

Plumbing, a non-Indian entity, sold plumbing materials and supplies to a subcontractor of the

tribal enterprise.  Aetna Casualty and Surety Company provided performance-payment bonds to

the tribal enterprise.  Smith Plumbing did not get paid, so it sued Aetna in state court to enforce

the payment bond.  The tribe intervened for the purpose of objecting to state court jurisdiction

and filed a motion to dismiss.  (The tribe argued that a judgment against Aetna could bind the

tribe, in violation of federal law and tribal sovereignty.)   The state trial court granted the motion.

The state court of appeals reversed, and the state supreme court affirmed the court of appeals. 

The tribe then filed an action in federal court, seeking an injunction against the state

court.  The federal district court issued an injunction, and Smith Plumbing appealed.  The Ninth

Circuit determined that the “where necessary in aid of jurisdiction” exception to the Anti-

Injunction Act applied to the tribe’s request for injunctive relief, stating that the district court

“had jurisdiction to preserve the integrity of tribal claims.”  856 F.2d at 1304.  (The Ninth Circuit

ultimately determined that an injunction against the state court proceedings was improper

because “the only property subject to a state court judgment in favor of Smith Plumbing would

7
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be that of Aetna,” over whom the state court had jurisdiction.  Id. at 1306.)    

At issue in Sycuan Band of Mission Indians v. Roache, 54 F.3d 535 (9  Cir. 1995), was ath

state criminal proceeding against a tribe’s gaming officials for operating electronic pull-tab

machines on the tribe’s reservation.  The tribe filed an action in federal district court seeking

declaratory and injunctive relief.  The district court granted the requested relief, and the state

officials appealed.  The Ninth Circuit determined that the state’s action clearly violated 25 U.S.C.

§ 1166(d), which gives the federal government exclusive jurisdiction to prosecute on-reservation

violations of state gaming laws.  As such, an injunction was “necessary to preserve exclusive

federal jurisdiction.”  54 F.3d at 540.  

The state court action in Tohono O’odham Nation v. Schwartz, 837 F. Supp. 1024 (D.

Ariz. 1993), involved a breach of contract claim by a contractor against a tribal housing authority

arising out of a construction project on tribal land.  The housing authority filed a motion to

dismiss for lack of subject matter jurisdiction, which was denied.  The state court granted

summary judgment to the contractor on the issue of subject matter jurisdiction.  The housing

authority filed a petition for a “writ of special action” in the Arizona Court of Appeals, but the

court declined to accept jurisdiction over the special action.  The parties then negotiated what the

housing authority believed to be a complete settlement.  After a disagreement about the terms of

the settlement arose, the housing authority filed a motion in the state court to enforce the

settlement.  The state court affirmed the settlement.  The contractor appealed to the Court of

Appeals, which determined that the settlement was not valid.  The Court of Appeals remanded

the case to the trial court for a determination on the contractor’s original claims.  

The tribe and the housing authority then filed in federal court, seeking to enjoin the state

8
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proceeding.  As to its jurisdiction over the matter, the federal district court declared that federal

courts had “jurisdiction and authority to enjoin state court proceedings when it is necessary to

preserve the integrity of Indian sovereignty,” Schwartz, 837 F. Supp. at 1027-28, citing White

Mountain Apache.  The court then found that the “when necessary in aid of jurisdiction”

exception applied to the tribe’s request for an injunction, as “strong federal policy encourages

tribal self-government and tribal self-sufficiency” and “courts have consistently determined that

the interpretation of Indian law is a matter of federal law,” and therefore, the Anti-Injunction Act

did not bar the action.  837 F. Supp. at 1028.

The federal district court for the Western District of New York relied on Smith, Sycuan,

and Tohono O’odham to determine that it could enjoin a state court civil proceeding.  At issue in

Bowen v. Doyle, 880 F. Supp. 99 (W.D.N.Y. 1995), was a state court action filed by members of

the Seneca Nation against the president of the Seneca Nation alleging that he had violated the

Seneca Nation’s constitution and seeking injunctive relief.  The state court granted an injunction

against the Nation’s president without notice or hearing.  The president filed in federal court,

seeking to enjoin the state action.  The federal district court determined that the president’s

lawsuit was not barred by the Anti-Injunction Act because the lawsuit stated claims under 42

U.S.C. § 1983, which expressly authorizes federal court injunctions against state court

proceedings, and because the lawsuit was “necessary in aid of jurisdiction.”  Citing the foregoing

cases, the court stated that this exception has been “expressly held to permit Indian tribes to bring

federal court suits to enjoin state court proceedings where the threshold issue is whether the state

court has jurisdiction over the subject matter of the dispute.”  Bowen, 880 F. Supp. at 130.  The

court stated that two principles underlie the holdings in the foregoing cases: “the well-established

9
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rules protecting Indian tribes’ interests in their sovereignty and property, and the primacy of

federal authority in Indian affairs.”  Id.  The court found that these principles were applicable to

the case before it, as the critical question in the case was the state court’s jurisdiction over the

tribe’s internal affairs, which was a question of federal Indian law “that directly affect tribal

sovereignty and which should, therefore, be resolved in the first instance by the federal courts.” 

Id. at 131. 

The threshold issue in the case at bar is whether there is any basis on which a state court

could exercise jurisdiction over personal injury lawsuits that arise within Indian country and that

are brought against tribes or tribal gaming enterprises.  This is an issue of subject matter

jurisdiction of tribes and tribal courts, over which the federal government has primary authority. 

See Seneca-Cayuga Tribe of Oklahoma v. Oklahoma, 874 F.2d 709, 713 (10  Cir. 1989) (“Theth

presumption and the reality . . .  are that federal law, federal policy, and federal authority are

paramount in the conduct of Indian affairs in Indian Country.”); see National Farmers Union

Insurance Cos. v. Crow Tribe of Indians, et al., 471 U.S. 845, 851-52 (1985) (confirming that

federal power over Indian tribes is plenary and that questions regarding a tribe’s jurisdiction over

non-members are answered by federal law).  This matter should be resolved in federal court. 

B. Plaintiff TEI’s Section 1983 Claims Are Permitted under the Anti-Injunction
Act Because Judge Nash Is Acting in the Absence of Jurisdiction  

Judge Nash is incorrect when she argues that Plaintiffs cannot rely on the exception to the

Anti-Injunction Act for Section 1983 claims.  Nash Motion at 5.  Such claims are exempt from

the Anti-Injunction Act as being expressly authorized by Congress.  Mitchum v. Foster, 407 U.S.

225, 242-43 (1972).  As argued above at Section III, Judge Nash is not immune from Plaintiff

10
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TEI’s Section 1983 claim for injunctive relief because she is acting in the absence of jurisdiction. 

The FCIA of 1996 does not affect the availability of injunctive relief in such circumstances.  See

Section III, above.  Additionally, even if the Court were to determine that the FCIA prohibited

injunctive relief here, declaratory relief would still be available, as the FCIA did not affect the

availability of declaratory relief. 

C. Plaintiff Santa Ana Pueblo’s Claim Could Have Been Brought by the United
States, thus the Anti-Injunction Act Does Not Bar Its Claim

The Anti-Injunction Act is not a bar to this action because it does not apply to claims for

injunctive relief brought by the U.S., Leiter Minerals, 352 U.S. 220, 225-26 (1957), nor does it

apply to such claims brought by a private party standing in the shoes of the U.S.  Studebaker

Corp. v. Gittlin, 360 F.2d 692, 698 (1966).  Santa Ana Pueblo’s claim is brought pursuant to 28

U.S.C. § 1362.  Compl. at ¶ 1.  It is well settled that in enacting Section 1362, Congress intended

to open the federal district courts to claims that could have been brought by the United States as

trustee on behalf of an Indian tribe, but were not.  Moe v. Confederated Salish and Kootenai

Tribes of the Flathead Reservation, 425 U.S. 463, 473 (1976).  Here, the U.S. would not be

barred by the Anti-Injunction Act from seeking the same injunctive and declaratory relief

requested by the Pueblo; accordingly, the Pueblo is not barred from seeking that relief.  See Moe,

425 U.S. at 474-75 (with regard to the federal Tax Injunction Act).

V. The Prerequisites for Application of Younger Abstention Are Not Present

Judge Nash’s argument that the Younger abstention doctrine bars this action, Nash

Motion at 6, must fail.  “Federal courts have a ‘virtually unflagging obligation’ to exercise the

11
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jurisdiction granted them by Congress.”  Seneca-Cayuga Tribe of Oklahoma v. Oklahoma, 874

F.2d 709 (10  Cir. 1989), citing Colorado River Water Conservation Dist. v. United States, 424th

U.S. 800, 817 (1976).  Thus, “abstention is the exception, not the rule, and hence should be

rarely invoked.”  Brown ex rel. Brown v. Day, 555 F.3d 882, 888 (10  Cir. 2009) (emphasisth

added).  For the Younger abstention doctrine to apply: (1) there must be an ongoing state

proceeding, (2) the state court must provide an adequate forum to hear the claims raised in the

federal complaint, and (3) the state proceedings must involve important state interests.  Id. at

887.  All three elements must be present for the doctrine to apply.  Winnebago Tribe of Nebraska

v. Stovall, 341 F.3d 1202, 1205 (10  Cir. 2003).  While there is an ongoing state proceeding, thatth

proceeding does not involve important state interests, and the state court does not provide an

adequate forum for Plaintiffs’ claims. 

Judge Nash’s assertion that the important state interest involved “in this case” is the

interpretation of the gaming compact between the State and the Pueblo, Nash Motion at 7, is

simply wrong.  There is no issue of compact interpretation called for here.  And in any event, as

set forth above, the focus of the inquiry is on the State’s interest in the state proceedings, not the

federal proceedings.  Day, 555 F.3d 887.  The Mendoza state court litigation is a personal injury

lawsuit between two private parties.  Judge Nash has not articulated a state interest in that

litigation that rises to the level required for abstention purposes, nor can she.  In Moore v. Sims,

442 U.S. 415, (1979), the Court gave the following examples of civil proceedings in which

important state interests are involved: state removal of children from their parents due to child

abuse, enforcement of contempt proceedings, and safeguarding the integrity of public assistance

programs.  Id. at 423.  A personal injury lawsuit between two parties involves no important state

12
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interests.

Further, the state court is not an adequate forum for Plaintiffs’ claims because those

claims exclusively involve issues of federal law in which federal interests predominate.   As7

such, Plaintiffs’ claims should be resolved in federal court.  Seneca-Cayuga Tribe, 874 F.2d at

714.  See also Section VI.B., below, at 17. 

VI. The State Is Not a Necessary or Indispensable Party

Judge Nash’s final argument, that the State is an indispensable party, Nash Motion at 7, is

also wrong.  To determine whether the State is indispensable under Rule 19, the Court engages in

the following three-part analysis: first, the Court determines whether the party is a required or

necessary party; if so, the Court then determines whether joinder is feasible; and finally, if a party

is necessary but joinder is not feasible, the Court determines whether the party is indispensable. 

Begay v. Public Service Co. of N.M., 710 F. Supp.2d 1161, 1183 (D.N.M. 2010), citing Citizen

Potawatomi Indian Tribe of Okla. v. Collier, 17 F.3d 1292, 93 (10  Cir. 1994).  Here, Judgeth

Nash has failed to show that the State is even a necessary party, much less an indispensable one.

A. Judge Nash Did Not Meet Her Burden to Produce Evidence to Show that the
State is a Necessary Party 

Before the Court can determine whether an absent party is indispensable, it must

determine that the absent party is a necessary or required party.  Begay v. Public Service Co. of

Plaintiffs would note that Judge Nash’s assertion that Plaintiffs “actually litigated their7

federal issue all the way up to the New Mexico Supreme Court,” Nash Motion at 6, is incorrect. 
First, the Pueblo is not a party to Mendoza state court litigation.  Additionally, neither Plaintiff’s
claims in this case were litigated in that lawsuit.  See Plaintiffs’ Response to Mendoza
Defendants’ Motion to Dismiss for Want of Jurisdiction [Doc. 24] at 6.

13
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N.M., 710 F. Supp.2d at 1183.  The burden is on the moving party to produce evidence that

shows “the nature of the interest possessed by an absent party and that the protection of that

interest will be impaired by that absence.”  Citizen Potawatomi, 17 F.3d at 1293.  Judge Nash did

not come forward with any evidence that the State is a necessary party pursuant to Rule 19(a);

she only argued that the State was an indispensable party pursuant to Rule 19(b).  Thus, she did

not meet her burden as the movant.  Citizen Potawatomi, 17 F.3d at 1293.  In any event, the State

is not a necessary party.  

A party is a required or necessary party if: 

(A) in that person’s absence, the court cannot accord complete relief among existing
parties; or 

(B) that person claims an interest relating to the subject of the action and is so situated
that disposing of the action in the person’s absence may:
(i) as a practical matter impair or impede the person’s ability to protect the

interest; or 
(ii) leave an existing party subject to a substantial risk of incurring double,

multiple, or otherwise inconsistent obligations because of the interest.

Fed.R.Civ.P. 19(a).  

In this lawsuit, Plaintiffs seek a declaration that state courts may not exercise jurisdiction

over personal injury lawsuits brought against tribal entities arising on tribal lands, and an

injunction preventing Judge Nash and the Mendoza Defendants from proceeding with the

Mendoza state court litigation.  Compl. at ¶¶ A and B.  Judge Nash and the Mendoza Defendants

are properly before the Court.  As “[c]omplete relief refers to relief as between the persons

already parties to the action and not as between a present party and the absent party whose

joinder is sought,” Begay, 710 F. Supp. at 1183, the absence of the State as a party does not affect

the Court’s ability to grant Plaintiffs their requested relief.  No relief is sought or required against

14
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the State, nor will any relief against the existing defendants affect the State in any way.

As to the State’s interest relating to this lawsuit, Judge Nash appears to argue that the

State’s interest stems from its status as a party to the gaming compact.  See Nash Motion at 7-8. 

Judge Nash’s assertion that the State will suffer prejudice if this action proceeds, Nash Motion at

7-8, is based on a misrepresentation of the relief requested by Plaintiffs.  Plaintiffs have not

asked the Court to “invalidate the jurisdiction shifting provision” of the compact, as Judge Nash

asserts.  Nash Motion at 7.  Nor have Plaintiffs asked the Court to “interpret” that provision.  Id. 

There is no dispute about what that provision means.  One of the questions before the Court is

whether any provision of IGRA permits the shifting of jurisdiction over personal injury lawsuits

against tribal gaming enterprises to state courts.  The compact merely provides that until that

federal law issue is finally decided in the negative, the tribes agree that such cases could be heard

in state courts.  Santa Ana Pueblo - New Mexico Class III Gaming Compact at Section 8.A.    8

The Court will not look to the compact to decide any issue in this case; it will look to solely

federal Indian law and IGRA.  

Even if there were some hypothetical State interest in the interpretation of Section 8.A. of

the gaming compact, the State’s absence from this litigation does not as a practical matter impede

or impair that interest.  Judge Nash’s interest in this litigation is identical to the State’s, and

Judge Nash is represented by the New Mexico Attorney General, who would represent the State

Indeed, Section 8.A. contemplates the suit herein:  “For purposes of this Section, any8

such claim may be brought in state district court, including claims arising on tribal land, unless it
is finally determined by a state or federal court that IGRA does not permit the shifting of
jurisdiction over visitor’s personal injury suits to state court.”  This language belies Judge Nash’s
argument that a decision on the merits by the Court would “jeopardize the current understanding”
of Section 8.A.  Nash Motion at 8.

15
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if it were a party.  Judge Nash and the Attorney General are perfectly capable of protecting any

interest the State might claim here.  Judge Nash’s argument that it would be “inappropriate for

her to address here the merits of Plaintiffs’ complaint,” Nash Motion at 8, is unsupported and

simply not true.  Finally, for the same reasons, the State’s absence from this ligation will not

leave an existing party subject to inconsistent obligations. 

B. Joinder of the State May Not Be Feasible, but the State Is Not an
Indispensable Party

If, despite the foregoing, the Court were to determine that the State is a necessary party, it

would likely determine that the State itself is immune from suit pursuant to the Eleventh

Amendment, and thus may not be joined.  The Court must then consider whether the State is an

indispensable party, which would prevent this action from going forward in the State’s absence. 

As explained herein, the State is not an indispensable party.

Pursuant to Rule 19(b), the Court should consider the following factors to determine

whether the State is indispensable: (1) the extent to which the State or the existing parties would

be prejudiced by a judgment rendered in the State’s absence; (2) the extent to which that

prejudice can be lessened or avoided; (3) whether the judgment rendered in the State’s absence

would be adequate; and (4) whether Plaintiffs would have an adequate remedy if the action were

dismissed for non-joinder.  Fed.R.Civ.P. 19(b).  All of these factors weigh in favor of a

determination that the State is not indispensable.

As discussed above at 15, the State’s argument that it will be prejudiced if this action

proceeds is premised on a misrepresentation of the Plaintiffs’ requested relief.  There is in fact no

conceivable impact on the State (other than, perhaps, a small reduction in the number of civil
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suits filed in state courts).  In any event, the likelihood that the State will be prejudiced if not

joined is significantly reduced, if not eliminated, by the presence in this suit of Judge Nash and

the Attorney General.  Additionally, the absence of the State will have no effect on the adequacy

of the judgment, as the declaratory and injunctive relief sought here will, if granted, be effective

against the existing Defendants.  Finally, because Plaintiffs’ Complaint raises “issues of federal

law in an area in which federal interests predominate,” the only adequate forum is federal court.  9

Seneca-Cayuga Tribe, 874 F.2d at 714.  See also Winnebago Tribe of Nebraska v. Stovall, 341

F.3d 1202, 1205 (10  Cir. 2003) (holding that the district court did not err in declining to abstainth

because the “central and threshold issues” in the case were federal Indian law issues); Fort

Belknap Indian Community v. Mazurek, 43 F.3d 428, 432 (9  Cir. 1994) (determining thatth

“[b]ecause the jurisdictional question [before the court] is paramount and federal, Younger

abstention would not be appropriate here.”); and White Earth Band of Chippewa Indians v.

County of Mahnomen, 605 F. Supp.2d 1034, 1044 (D. Minn. 2009) (holding that Younger

abstention is not appropriate where the issue before the court is “solely a matter of federal Indian

law” that will depend “on an interpretation of federal law.”).  

Conclusion

This lawsuit is properly before the Court.  Judge Nash is not immune from this suit under

either the Eleventh Amendment or the doctrine of judicial immunity; neither the Anti-Injunction

Act nor the Younger doctrine prevent the Court from granting the declaratory and injunctive

As to Judge Nash’s suggestion that “Plaintiffs” could seek review of the New Mexico9

Supreme Court’s opinion in Mendoza v. Tamaya Enter., Inc., 2010-NMSC-30, Nash Motion at 9,
Plaintiffs reiterate that the Pueblo is not a party to the Mendoza state court litigation and that the
claims raised in this lawsuit were not raised in the Mendoza appeal.  See Plaintiffs’ Response to
Mendoza Defendants Motion to Dismiss for Want of Jurisdiction [Doc. 24].
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relief Plaintiffs request; and the State is not a necessary or indispensable party.  Accordingly, the

Court should deny Judge Nash’s Motion.

Respectfully submitted,
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