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Argument in Reply

The Government in this case will not accept The NAC and Mr. Mooney's 

stated facts as true, and definitely refuses to view them in a light most favorable to 

the Appellants.  By the Appellees' continued use of words such as "alleged," and 

"according to the complaint," to describe what now must be taken as fact, they 

would have this Court accept the facts as but mere unproven allegations. (See Brief 

for Appellees at 5).  To posit, as the Appellees try, that the fact the Government 

had recently raided another Hawaii based cannabis-consuming church should be of 

zero consequence to Mr. Mooney and his Hawaii-based cannabis consuming 

church defies logic and is in not at all reading that fact most favorably to 

Appellants.      

The Government would have this Honorable Court focus on only the word 

prosecution and (the undefined "threat" of prosecution) instead of the entire actual 

phrase "prosecution or enforcement."  The Government, while conceding that they 

have enforced the CSA against Appellants by their seizure the cannabis, still 

attempt to label this case as a "pre-enforcement challenge." (see Brief for 

Appellees at 3, 15).  Mr. Mooney is still unaware as to what a "threat" of criminal 
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prosecution is.  He again asserts that there is either a prosecution or this is not.

There is not an "in-between" in the system of criminal justice.  In any event, Mr. 

Mooney is not privy to the investigations and tactical operations of law 

enforcement, nor would drug enforcement agents be likely to divulge their future 

intentions to subjects of their investigations.  Mr. Mooney can not be expected to 

assert with any real specificity when he will encounter law enforcement, when or 

how law enforcement will investigate or encounter him, when law enforcement 

plans to confiscate cannabis in the future or even what law enforcement will do to 

him or his church members as a result of his immediate lawsuit.  The limbo this 

uncertainty puts Mr. Mooney and every member of The NAC into is not any way 

to run a religion.  

It should be noted, however, that Mr. Mooney definitely felt threatened with 

the likelihood of criminal prosecution after meeting Judge Mollway in the District 

Court at the hearing on the Motion to Dismiss held February 22, 2010.  Mr. 

Mooney was warned by no less than a Federal US District Court Judge that she had 

concerns about the position he was putting himself in.  This Judge was concerned 

that a criminal indictment of Mr. Mooney might be guaranteed just by his attempt 

to secure his rights in a civil manner.   Sua Sponte, the lower court Judge went to 
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the length of actually describing a criminal defendant (who had tried to assert the 

religious use of cannabis as a defense) being "in tears" prior to her sentencing him 

to prison after dis-allowing his RFRA defense (DCD #27 = 2/22/10 Transcript of 

Proceedings at 4 and 7).  It got to the point, despite continued objections from Mr. 

Mooney's counsel, that Mr. Mooney's counsel felt compelled to confront Judge 

Mollway and state that he believed the Judge was attempting to scare Mr. Mooney 

with the threat of jail. (See DCD#27 = 2/22/10 Transcript at 8).          

In regards to the pre-determined unfeasibility of the Government replacing 

the cannabis sacrament as an appropriate remedy under RFRA, it has never, not 

even once, been the position of The NAC or Mr. Mooney that the replacement 

cannabis must be of any specific quality or quantity.  This apparent act of concern 

for Mr. Mooney's future consumption of any returned "replacement cannabis" is 

actually hurtful and is wholly uncalled for.  An order from the federal District 

Court of Hawaii that the Government must return/replace ANY cannabis would be 

of far greater value to The NAC than the actual receipt of any amount of any 

quality of cannabis.

Lastly, and in direct response to footnote 1 of Brief for Appellees, the only 
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reason RLUIPA is cited by the Appellants, is because the definition of RFRA's 

"exercise of religion" is found at 42 USC 2000cc(5)(7).

Conclusion

The answers to Appellants' questions presented to this Court as issues for 

review can logically be that RFRA does not require a criminal prosecution to be 

utilized (in fact civil suits for relief are welcome and encouraged); that Mr. 

Mooney's continual daily violation of the CSA does indeed constitute a concrete 

plan to violate the CSA; that the replacement of an admitted wholly fungible 

substance is an appropriate remedy for the seizure and destruction of that 

substance; and that by all accounts the US Government is neither protecting nor 

preserving Mr. Mooney's rights as a Native American to freely exercise his 

traditional religion.  

The Oklevueha Native American Church of Hawaii and Mr. Mooney were 

presented with a choice after the Government seized their cannabis.  Continue to 

live in fear of arrest for the mere possession of their sacrament, continue to let law 

enforcement seize their cannabis with absolutely zero recourse and continue to be 

unable to adequately advertise or even explain the true nature of their sacramental 
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religious rituals out of a well-founded fear of criminal investigation and arrest; OR

choose to request respect for their nondrug use of the traditionally religiously-

significant herb cannabis, choose to refuse to allow the at-will seizure of their 

sacrament, choose to seek the same protections they have in place for their 

sacramental nondrug use of Peyote and the same protections other Entheogen 

based religions have already obtained pursuant to their hard-fought, civil RFRA 

lawsuits against the Federal Government.

Appellants ask this Honorable Court to reverse the lower court's Orders and 

Judgment and allow Mr. Mooney and The NAC to seek declaratory and injunctive 

relief at trial, as well as the appropriate remedy of the replacement of the destroyed 

cannabis sacrament.

DATED: Honolulu, Hawaii; June 1, 2011      

s/ M. A. Glenn                                                    

MICHAEL A. GLENN, ESQ.
Attorney for Appellants
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CERTIFICATE OF SERVICE 

I hereby certify that I electronically filed the foregoing with the Clerk of the 

Court for the United States Court of Appeals for the Ninth Circuit by using the 

appellate CM/ECF system on June 1, 2011.

I certify that all participants in the case are registered CM/ECF users and 

that service will be accomplished by the appellate CM/ECF system.

DATED: Honolulu, Hawaii; June 1, 2011

s/ M. A. Glenn                                                          
MICHAEL A. GLENN
Attorney for Appellants 

Certificate of Compliance with Rule 32(a)

This Brief complies with the type-volume limitation of FRAP 32(a)(7)(B) 

because this Brief contains 1,247 words.  

DATED: Honolulu, Hawaii; June 1, 2011

s/ M. A. Glenn                                                          
MICHAEL A. GLENN
Attorney for Appellants 
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