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In this issue of MILS Review, I 
would like to introduce you to 
Erin McCormick, an attorney 
who was recently hired to a one-
year fellowship with MILS.

 Erin grew up in Canton, 
Michigan where she began 
studying the piano at a fairly 
young age.  Although she didn’t 
tell me how old she is, Erin is a 
classically trained pianist who 
has been playing the piano for 

22 years.  

 After graduating from high school, Erin attended 
the University of Michigan, where 
she majored in history.  Erin went 
on to obtain a Masters degree 
in French history from Central 
Michigan University and then a 
law degree from Michigan State 
University College of Law.

 While in law school, Erin, 
who is eligible for enrollment in 
the Sault St. Marie Tribe of Chip-
pewa Indians, was active in the 
Native American Law Students 
Association as well as the col-
lege’s Indigenous Law and Policy 
Center.  She also worked part-time 
at the LaFave Smith Center for 
Family and Elder Law located in 
Lansing.  

 Erin’s hobbies include photography as well as the 
piano.  In addition to teaching Bible School at her church 
in Plymouth, Michigan, Erin has spent a good deal of time 
volunteering at the Grand Traverse Lighthouse Museum 
located in Northport, Michigan.  In this way, Erin is able 
to continue her family’s traditions, since both her great 
grandfather and grandfather, an enrolled member of the 
tribe, were light house keepers there from 1920-1939 and 
from 1986-2001, respectively. 

 Interestingly, Erin reports that her great grandfa-
ther was considered a tribal member but was not included 
on the Dawes roll because he was an “adopted white” 
member of the tribe even though his primary language 
was Ojibwe and he went to the Indian school [where he 
met his wife  (Erin’s great grandmother), who was an en-
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rolled member of the tribe on the Dawes roll]. Erin also 
reports that her grandfather and his 11 siblings spoke 
Ojibwe at home while growing up, and that her grand-

father who is now 98, hasn’t given up trying to teach her 
to speak Ojibwe.  

 Please join me in welcoming Erin to 
Michigan Indian Legal Services, Inc.

Aaron Allen represented a tribal member through the 
voluntary adoption of her biological children. He ne-
gotiated an “open adoption” agreement, and brokered 
a compromise regarding the children’s legal name 
change.

Aaron Allen provided information and assistance to 
a private attorney representing a  tribal member in a 
state court ICWA (guardianship) matter. The attorney 
was then able to convince the court that the ICWA ap-
plied, and the court began to impose the Act.

Aaron Allen provided information and assistance to 
an attorney who was assisting a tribal member on a 
prisoner’s rights case that implicated the individual’s 
right to practice his Native American religion. The 
attorney was able to persuade the Michigan Depart-
ment of Corrections to accommodate the individual’s 
religious practice.

Aaron Allen assisted a non-member Indian seeking to 
obtain a personal protection order against an abu-
sive partner. He also provided her with information 
needed to obtain child custody/support orders.  

Cami Fraser helped a Little Traverse Bay Band mem-
ber successfully appeal the denial of federal financial 
aid.  His GPA was below the cut off but there were 
substantial extenuating circumstances, including 
health issues and stolen school materials. 

Cami Fraser, on behalf of a Michigan Tribal mem-
ber, filed a motion to set aside a default judgment. 
The tribal prosecutor had dropped criminal charges 
against the individual.  However, the court had con-
tinued to charge him the cost of his incarceration. 

Upon the motion, the court set aside the order to 
reimburse the court (roughly $2500). 

On behalf of a Canadian band member, Cami Fraser 
submitted the appropriate section of the Federal Stu-
dent Financial Aid Handbook to an on-line university 
and all the supporting documentation regarding the 
Jay Treaty and its incorporation into U.S. statutes. 
The University, after several meetings and months, fi-
nally agreed to comply with Federal law and allowed 
her federal financial aid. 

Cami Fraser drafted a motion for court appointed 
counsel under ICWA on behalf of a Sault member 
mother. Her non-native mother had guardianship. The 
court appointed counsel and the court appointed attor-
ney filed a motion to return the child because of the 
ICWA violations. 

Cami Fraser helped a Canadian band member obtain 
his US social security number pursuant to the Jay 
Treaty and the incorporating U.S. statutes.  He had 
been trying for four years to gain a social security 
number. A social security number is necessary for be-
ing able to work and to obtain benefits. 

In the Grand Traverse Band Tribal Court, Erin Mc-
Cormick represented a woman who was charged with 
Driving while License Suspended or Revoked, Sec-
ond or Subsequent Offense.  Erin negotiated a plea 
deal for her that dropped the charge to a first offense, 
with no sentencing enhancement, no probation, and 
minimal fines. 

In Little River Bay Bands Tribal Court, April Day 
represented a Little River member charged with theft. 
April negotiated a plea deal that allowed 
him to pay restitution and to return to his 
family.                                                      
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The Jay Treaty of 1794, also known as the Treaty of 
Amity, Commerce and Navigation of 1794, between 
the United States and Great Britain recognizes the 
right of Indians to cross the United States-Canadian 
border freely.  See Jay Treaty, art. III, Nov. 19, 1794, 
8 Stat. 116.  The United States codified this right to 
travel freely in Section 289 of the Immigration and 
Nationality Act (INA).  See 8 U.S.C. § 1354; Akins v. 
Saxbe, 380 F.Supp. 1210 (D.Me. 1974). Canada has 
not ratified the Jay Treaty and thus does not recipro-
cate the rights to Native Americans wishing to move 
to Canada.    

WHAT DO FREE PASSAGE RIGHTS PROVIDE
Native peoples born in Canada who qualify for free 
passage rights have the right to cross the United 
States-Canadian border freely, to live and to work in 
the United States without a green card or obtaining 
work authorization, to register for college as a do-
mestic (rather than international) student, and may be 
eligible for public benefits.  

WHO QUALIFIES 
North American Indians from a First Nation Band or 
Inuit (i.e. with Aboriginal blood), who have at least 
50% Indian or Inuit blood.  Metis people also have to 
show at least 50% Aboriginal blood. 
 
DOCUMENTATION
In order to qualify for border crossing rights, qualify-
ing persons must be able to provide documentation to 
the U.S. Department of Homeland Security Customs 
and Border Protection Officer at the applicable port 
of entry, which proves that they have at least 50 per-
cent Indian blood quantum. 
  
Travelers may be asked for any or all of the following 
documents:
(1) A letter from your tribe/band stating that you are 
50% Indian or Inuit blood, this seems to be the most 
frequently requested document;
(2) Your Certificate of Indian Status Card (the card 
with the red stripe along the top);
(3) Your long form birth certificate;

(4) A photo ID (such as a tribal ID card, license or 
passport);
(5) If you are Haudenosaunee, your Red I.D. Card; 
and/or
(6) If you are Inuit, an Inuit enrollment card from one 
of the regional Inuit lands claim agreements.
 
Ultimately, United States Customs and Border Pro-
tection Officers will make the determination about 
what documentation needs to be presented upon 
crossing the border.  Therefore, it is advised that 
persons bring as many of these documents as possible 
when crossing the United States-Canadian border. 
Because some Customs and Border Protection offi-
cers may be unaware of the Jay Treaty and its provi-
sions, it may be helpful to bring a print out of you 
Jay Treaty Rights from online or pamphlet, available 
at http://www.ptla.org/wabanaki/border-crossing-
rights-betwen-united-states-and-canada-aboriginal-
people#Appendix. 

Below are suggestions for those that do not have a 
letter from your tribe/band stating that you are 50% 
Indian blood, others have tried: 

• Showing your parents’ birth certificates, when 
such indicate that one or both of your parents are 
100% Aboriginal, or that your parents’ blood quan-
tum combined adds up to at least 100% (for example, 
one parent is at least 25% Aboriginal and the other at 
least 75%); 
• Signing a statement in front of a judge, where 
you legally swear you have at least 50% Indian/Ab-
original blood quantum; 
• Obtaining a letter from the Department of In-
dian Affairs and Northern Development (DIAND) of 
Canada stating that your parents and all four grand-
parents are Status Indians.  Department of Indian 
Affairs and Northern Development:
 10 Wellington North Tower
 Ottawa, Ontario K1A 0H4
 (819) 997-9885 or (416)     
 973-6234 in Toronto

UNDERSTANDING BORDER CROSSING RIGHTS & THE JAY TREATY
By Erin Lane and April Day

CONT PG 4



Page 4

CONT FROM PG 3

IMPORTANT CHANGES: THE WESTERN 
HEMISPHERE TRAVEL INITIATIVE
The Western Hemisphere Travel Initiative (WHTI) 
is a joint Department of State and Department of 
Homeland Security plan which requires heightened 
standards of identification when crossing the United 
States border.  Under the WHTI, all travelers must 
present WHTI compliant documents, which will 
establish identity and citizenship, when entering the 
United States.
  
Although the WHTI travel documentation require-
ments went into effect June 1, 2009, the U.S. Gov-
ernment has allowed for a flexible transition period.  
According to the U.S. Customs and Border Protection 
Service, North American Indians may continue to 
present their current tribal documents, including the 
current Indian and Northern Affairs Canada (INAC) 
card, as proof of identity and citizenship when en-
tering the United States by land or sea, provided 
the document has a photo. If your band issues the 
enhanced identification, that identification will be 
required.

Travelers should be aware that the period and extent 
of this transitional flexibility is entirely at the discre-
tion of the United States federal government.  Al-
though no date is specified, soon U.S. Customs and 
Border Patrol Agents will begin requiring enhanced, 
or WHTI compliant, documents.  Once this transition 
period has ended, North American Indians will be 

required to present Secure Certificate of Indian Status 
(SCIS) cards provided by the Canadian government, 
Enhanced Tribal Cards (ETC) provided by individual 
tribes, or other such WHTI compliant documents.           

WORKING IN THE UNITED STATES
To work in the United States, qualifying North 
American Indians do not need an Alien Registration 
Card (green card).  However, there are certain steps 
that must be taken before qualifying persons may se-
cure work in the United States.  First, it is necessary 
for qualifying persons to get a U.S. Social Security 
Card.  You can apply for a social security card online 
by going to http://www.socialsecurity.gov/ssnumber/ 
or call the Social Security Administration: (800) 772-
1213. Second, when applying for work, North Ameri-
can Indians must present both their social security 
card, as well as documentation proving their Indian 
blood quantum.     

For further information and the most up-to-date 
changes, please visit: http://www.cbp.gov/xp/cgov/
travel/vacation/ready_set_go/

For other documentation: 
• In order to obtain a copy of your long form 
birth certificate, contact the Vital Statistics Office for 
your province. There is a fee.

• United States Immigration and Naturalization 
Service (INS): Call for the INS Office in your area.  
(800) 375-5283.  All INS forms are avail-
able online.

PLEASE HELP US SAVE MONEY AND TREES
MILS  offers our newsletter by email.  By saving material, labor and postage costs on our 
newsletter, we can devote more space to news and useful information about Indian law.  
Not only that, but the electronic version permits us to include internet links, which are 
instantly accessible when you read the newsletter online.    

Please email  us at newsletter@mils3.org and tell her if you can receive our newsletter 
by email.  While you’re at it, please let us know the email addresses of anybody else that 
would like to receive our newsletter.  

We are always looking for article ideas.  Please tell us if you would like to see an article 
about a particular topic.  “Letters to the Editor” are also welcome.    
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	 Michigan Indian Legal Services (MILS) needs 
your help. Please let us know what unmet legal needs 
exist in your community. MILS serves low income 
Indian individuals and families statewide. Periodi-
cally we ask those living in the communities we serve 
to tell us of unmet legal needs. There is a survey in 
this copy of the newsletter. Please complete the sur-
vey and return it to MILS as soon as possible. If you 
do not find the survey in your copy of the newsletter 
please call our toll free number 800-968-6877 and 
request a survey. You can also request a survey by 
sending an email to newsletter@mils3.org or visit 
www.mils.org and download a copy of the survey.

 MILS is governed by a volunteer board of 

trustees. The board will review the completed surveys 
and other information gathered by the staff to decide 
which pressing legal needs are going unmet. If neces-
sary the board will amend MILS' case acceptance 
priorities so that staff will direct its efforts toward 
meeting unmet legal needs.

 As a result of the last legal needs study the 
MILS board amended the priorities and MILS staff 
began representing clients in many new kinds of cas-
es. You can help make sure MILS' legal assistance is 
provided where it is most needed. Complete a survey 
and return it to MILS as soon as possible. 
Thank you.
 

WHAT ARE YOUR COMMUNITY’S UNMET LEGAL NEEDS?
By James A. Keedy

 Michigan Indian Legal Services has continued to 
provide representation to criminal defendants in tribal 
court since November 2009 through a Criminal Defense 
Pilot Project. MILS has since expanded the project and 
now provides representation in Little Traverse Bay Bands 
of Odawa Indians Tribal Court, Grand Traverse Band  of 
Ottawa and Chippewa Indians Tribal Court, and the Little 
River Band of Ottawa Indians (LRBOI) Tribal Court. 
Over the past year, MILS attorneys have represented indi-
gent, criminal defendants in all three of these tribal courts. 

 The LRBOI Prosecutor Eugene Zeller comments,  
“As a Tribal Prosecutor I have always been concerned that 
the Indian Civil Rights Act does not provide indigent 
criminal defendants in Tribal Court with an attorney. 
Many smaller Tribes have faced budgetary problems in 
providing ‘free attorneys’.  In 2011 our Tribal Court began 
referring defendants to MILS for counsel. This has proven 
to be a successful approach.  MILS has provided compe-
tent, experienced Native American attorneys who have 
provided professional representation for their clients and 
have helped me craft case resolutions that will bring the 
defendant back into the circle.” 

 It is very important that the MILS Criminal 
Pilot Project offers free criminal representation for those 
defendants who qualify for MILS services. MILS attor-
ney Aaron Allen states, “When an accused person has 
no other means of representation, we can help. No one 
should be denied access to justice because they lack the 
money to pay for it.” The lack of court-appointed defense 
attorneys in tribal courts has recently drawn attention and 
criticism. 

 Two persons convicted recently filed two sepa-
rate petitions for certiorari in the US Supreme Court that 
challenge the constitutionality of the use of tribal court 
convictions obtained without counsel in subsequent fed-
eral sentencing. Shavanaux v. United States, No. 10-4178 
(10th Cir. July 26, 2010), petition for cert. filed, (U.S. 
Dec. 7, 2011) (No. 11-7731); Cavanaugh v. United States, 
No. 10-1154 (8th Cir. Nov. 15, 2011), petition for cert. 
filed (U.S. Nov. 10, 2011) (No. 11-7379). The defendants 
had both been previously convicted in different tribal 
courts without counsel. Later, in federal court, US attor-
neys attempted CONT PG 6

UPDATE ON CRIMINAL PILOT PROJECT

By April Day
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to use the defendants’ previous, uncounseled tribal 
court convictions to meet the elements to find them to 
be habitual offenders under federal law, thus enhancing 
Cavanaugh’s and Shavanaux’s sentences. 

 In Cavanaugh’s case, the trial court rejected the 
US attorney’s argument, but the Eighth Circuit reversed. 
In Shavanaux’s case, the district court agreed that use of 
his prior, uncounseled tribal court convictions violated 
the US Constitution when later used in federal court, and 
dismissed the case. The Tenth Circuit reversed. 

According to one commentator, it is unlikely that the US 
Supreme Court will grant certiorari for either petitioner. 
Matthew Fletcher, Cavanaugh and Shavanaux Cert Peti-
tions: Challenges to Use of Uncounseled Tribal Court 
Convictions in Federal Sentencing (Dec. 15, 2011), avail-
able at http://turtletalk.wordpress.com/2011/12/15/
cavanaugh-and-shavanaux-cert-petitions-challenges-to-
use-of-uncounseled-tribal-court-convictions-in-federal-
sentencing/. Nonetheless, these cases underscore the 
importance of providing indigent criminal defendants 
with counsel in tribal courts.
  

 Since its creation in 1975, the MILS 
community has grown to include hundreds 
of attorneys, board members, clerks, support 
staff, and their families.

 Many have gone on to exciting careers 
in Indian Law, including tribal attorneys and 
judges. Others have gone on to publish nov-
els, record Jazz albums, travel the world, and 
much, much more. Some have stayed with us, 
and continue to contribute good work to the 
organization after decades of service.

 Now, in our 36th year, we feel it’s time 
to take stock of where we’ve come, reflect on 
where we’re headed, and celebrate the good 
folks that have helped make MILS what it is.

 Are you an MILS alum? We want to 
hear from you!  We would love to hear your 
stories from the early days, and what you’re 
up to now. As time passes it is important that 
MILS maintain its history, and always keep 
our roots in our sights and in our minds. 

Maybe your story will be featured in a future 
MILS newsletter. 

Oh, and also...

We are planning a reunion party!  We’d love 
to see you there! Let’s get together and share 
our stories over good food, drink, and beauti-
ful Michigan scenery.

We are aiming for the Summer or Fall of 
2012. Please let us know your availability 
and ideas for this event and pass this along to 
other alumni you may know. Interested alums 
should contact MILS Executive Director Jim 
Keedy at:

Michigan Indian Legal Services
814 S. Garfield Ave.  Suite A
Traverse City, Michigan 49686-2401
Email: jkeedy@mils.org
Phone: (231) 947-0122

CALLING ALL MILS ALUMNI!
By Aaron B. Allen

CONT FROM PG 5
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 I wish to assist MILS’ important work and include a tax deductible contribution of:  $_____________.                       

 Name:  ________________________________________________________
 
 Address: ________________________________________________________

   ________________________________________________________
 
   _______     Please indicate if you are an attorney. (optional)
 

 Michigan Indian Legal Services is a nonprofit organization that provides free legal services to 
those who qualify. Therefore, we do not collect any money for services provided to our income eligible 
clients. MILS relies solely on grants and various funding sources, including individual donations to con-
tinue to provide our legal services.

 Your support of MILS is critical to our ability to provide legal services that would otherwise be 
unavailable to Michigan’s Native American community. While some tribal governments have benefited 
from gaming, many native individuals still struggle in poverty. Native Americans remain some of the 
most disadvantaged citizens. This disadvantage is compounded by unique legal needs. Your continued 
support will assure MILS’ ability to provide free legal services to those that need it most.

 You can help! Please consider making a tax-deductible contribution this year by sending any 
amount to:

Michigan Indian Legal Services
	 	 	 	 															814	S.	Garfield	Ave.	Suite	A
                   Traverse City, MI 49686

 MILS is recognized by the Internal Revenue Service as a 501(c)(3) charitable organization, and 
your gift may qualify for tax deductible status on your federal income tax return. When making a contri-
bution please use the form below or a regular piece of paper to provide us with your name and address. 
This information will be used to provide you with a letter of receipt for tax purposes.



Michigan Indian Legal Services
Needs Assessment Survey

Question 1
Listed below are common types of legal problems faced by individual American Indians and tribal communities.  Please
rank the six most serious issues by placing a number in the box next to the issue, 1 for most serious to 6 for the least serious.

__Juvenile Issues __Elder Issues __Religious Freedom Issues __Health Issues
__Tax Issues __Domestic Violence __Wills and Estate Planning __Trust Land Issues
__Employment Issues __Hunger and Homelessness __Tribal Housing Issues __Treaty Rights
__Indian Child Welfare Act __Trust Property Probate __Federal and State Rights __Tribal Enrollment
__Debt Collection __Veterans Issues __Prisoner Issues __Public Benefits
__Michigan Indian Tuition Waiver __Community Legal Education
__Civil Representation in Tribal Courts __Criminal Representation in Tribal Courts
__Tribal Code and Court Development __Economic Development for Individuals
__Other

Question 2
• Part 1: Of all the legal topics listed in Question 1, which do you feel is the most significant legal

problem in your community and why?                                                                                                       
                                                                                                                                                                    
                                                                                                                                                                    
                                                                                                                                      

• Part 2: How well is the legal need currently being met in your community?                                            
                                                                                                                                                       

Question 3
• Part 1: Of all the legal topics listed in Question 1, which do you feel is the second most significant

legal problem in your community and why?                                                                                              
                                                                                                                                                                    
                                                                                                                                                                    
                                                                                                                                           

• Part 2: How well is the legal need currently being met in your community?                                            
                                                                                                                                                       

Question 4
Are there other significant legal problems facing Indian people in your community with which we could provide
assistance?  If so, please specify.
                                                                                                                                                                                            
                                                                                                                                                                                            
                                                                                                                                                                        

Question 5
Do you have any other comments related to MILS that you would like to discuss or convey to the MILS Board of
Directors?
                                                                                                                                                                                            
                                                                                                                                                                                            

We appreciate your advice concerning what areas Michigan Indian Legal Services should focus on in the coming
years.  Please rate the following areas and return to:

Michigan Indian Legal Services 
814 S. Garfield Ave. Ste. A
Traverse City, MI 49686
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