
IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

                                                                        
QUANTUM ENTERTAINMENT )
LIMITED, )

)
Plaintiff, )

)
v. ) Case No. 1:11-cv-00047 (RMU)

)
UNITED STATES DEPARTMENT ) Judge:  Ricardo M. Urbina
OF THE INTERIOR, )
BUREAU OF INDIAN AFFAIRS, ) Deck Type:  Administrative

) Agency Review
Defendant. )

                                                                        )

PLAINTIFF’S MOTION FOR SUMMARY JUDGMENT
AND SUPPORTING MEMORANDUM OF POINTS AND AUTHORITIES

This case concerns the validity of a management agreement (“Agreement” or “contract”)

under which Plaintiff Quantum Entertainment Limited (“QEL”) performed services between 1996

and 2003 for Kewa Gas Limited (“Kewa”), a corporation chartered by the Pueblo of Santo Domingo

(“the Pueblo”).  In 2003, nearly seven years after the Agreement’s execution, the Pueblo contacted

Defendant United States Department of the Interior Bureau of Indian Affairs (“the Department”) to

complain about the Agreement.  The Acting Regional Director of the Southwest Region of the

Bureau of Indian Affairs (“the Regional Director”) responded by declaring the contract void under

an 1871 statute, 25 U.S.C. § 81 (“Section 81”), which Congress had substantially amended in 2000.

The Department has since conceded that under the version of the statute that was in force

when the Regional Director acted (“New Section 81”), the Agreement would not have needed

approval by the Secretary of the Interior (“the Secretary”), see Complaint for Judicial Review of

Federal Agency Action, and Injunctive and Other Relief ¶ 44 (Jan. 6, 2011) (Doc. 1); Defendant’s
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Answer to Complaint for Judicial Review of Federal Agency Action, and Injunctive and Other Relief

¶ 44 (Apr. 6, 2011) (Doc. 5) – which means that the Regional Director, under New Section 81, could

not have declared the Agreement invalid on the ground that the Secretary’s approval was never

secured.  But in 2007, the Interior Board of Indian Appeals (“the Board”) affirmed the Regional

Director’s decision to apply the original 1871 statute (“Old Section 81”) to the 2003 challenge to the

Agreement.  The Board also concluded that the Agreement was “with [a] tribe of Indians” within the

meaning of Old Section 81, even though the contract spoke almost exclusively of the rights and

duties of a tribal corporation rather than the tribe itself.  And the Board abstained from reviewing

the Regional Director’s determination that a contract that said nothing at all about the tribe’s real

property was nevertheless “relative to their lands” under Old Section 81.

QEL challenged the decisions of the Regional Director and the Board in this Court.  In

Quantum Entertainment, Ltd. v. United States Department of Interior, Bureau of Indian Affairs, 597

F. Supp. 2d 146 (D.D.C. 2009) (“QEL”), the Court remanded the matter to the Board with

instructions “to explain the basis for its decision,” id. at 155.  The Board’s decision had been

“arbitrary and capricious,” the Court explained, because

the Board failed to address two considerations central to its holding:
(1) whether application of New Section 81 would have an
“impermissible retroactive effect” and (2) whether the Agreement
would require the Secretary’s approval under Old Section 81.
Instead, the Board merely assumed, without explanation, the answers
to these dispositive questions.

Id. at 152-53.

Some 21 months after the remand, the Board issued an “Order Affirming Regional Director’s

Decision in Remaining Part and Reaffirming Board’s Decision on Remand,” in which the Board
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adhered to its original decision and attempted to shore up the decision with a reasoned basis.  The

case is now before this Court for further review.  Although the Board has plugged a gaping hole in

the administrative record by supplying a rationale for the Regional Director’s invalidation of the

Agreement, the rationale cannot withstand scrutiny.  In refusing to apply New Section 81, the Board

relies on a conception of Old Section 81 completely at odds with the Board’s own experience and

the evidence in this case, as well as with the way in which courts and commentators have

consistently described the superseded statute’s operation.  And even if Old Section 81 controlled the

present controversy, the Board’s revisionist reading and ultimate rejection of what the Regional

Director himself termed “the leading case” on the statute’s scope would render the Board’s reasoning

unreasonable.  Accordingly, the Court should award QEL summary judgment and set aside the

Board’s decision.

Facts and Procedural Background

The Pueblo is a federally recognized Indian tribe.  See Administrative Record at 55

[hereinafter AR].  Kewa is “a distinct legal entity” – a tribal corporation organized under the

Pueblo’s laws and registered with the State of New Mexico to do business in New Mexico as a

foreign, for-profit corporation.  Id. at 55-56, 61, 84.  The Pueblo was initially Kewa’s sole

shareholder, although Kewa’s corporate charter provided that the Pueblo could transfer up to 40%

of its shares to others.  See id. at 66, 131. The Pueblo chartered Kewa so that Kewa could “carry on

certain economic development activities on behalf of the Pueblo, including the operation of the

Pueblo’s retail gasoline station, operation of a gasoline distribution business, and other related

businesses.”  Id. at 55. 

In August 1996, the Pueblo approved a 25-year lease of Pueblo-owned real estate to Kewa
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for these purposes.  Id. at 88-89, 92.  QEL was not a party to the lease.  Id. at 90, 122.  The lease

prohibited Kewa from “encumber[ing]” the leasehold interest without written approval from the

Pueblo, and it added that no such approved encumbrance could “jeopardize in any way [the

Pueblo’s] interest in the land.”  Id. at 102.  In accordance with 25 U.S.C. § 415, the lease provided

that it would not be “valid ... until approved by the Secretary.”  Id. at 90, 121.  But Kewa and the

Pueblo performed their obligations under the lease for more than three and a half years before the

Secretary’s delegate finally approved the instrument in April 2000.  Id. at 122.

When the Pueblo approved the lease in August 1996, the Pueblo also approved the

Agreement with QEL that is the subject of this proceeding – a contract under which QEL would

manage Kewa’s gasoline distribution business.  Id. at 129-30.  Adopted by a unanimous vote of the

24-member tribal council, the resolution approving the Agreement recited that “the proposed

gasoline distribution business involved certain unusual risk factors due to the uncertainty of state

[tax] law, ... as [a] result of which a higher than normal management fee [was] appropriate.”  Id.  The

resolution also noted that the Agreement “ha[d] been carefully reviewed by the Pueblo’s officers and

general counsel” – who had “agreed that its terms [were] consistent with the Pueblo’s interests” –

and the resolution added that the business and QEL’s management of it “appear[ed] likely to

generate substantial benefits to the Pueblo in terms of revenues.”  Id. at 129. 

The centerpiece of the Agreement was Kewa’s engagement of QEL “to manage, supervise,

and operate [Kewa’s] Gas Distribution Business.”  Id. at 131.  The Agreement provided that QEL

would “manage the day-to-day operation” of the business, which would entail “[s]upervis[ing] and

direct[ing] the general operations of [Kewa].”  Id.  QEL undertook, among other things, to “[s]elect,”

“[h]ire,” “train,” and “supervise” all personnel – all of whom, however, would be “employees of
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The Agreement provided that if QEL opted to extend the contract, the management fee1

would be “reduced to 44% for the first ten year extension, and 39% for the second ten year
extension.”  AR at 135.  The Board’s decision is therefore inaccurate in suggesting that the
Agreement would have given QEL “the right to operate Kewa’s business for up to 30 years and to
be compensated at a rate of 49% of net income.”  Id. at 1044.

5

[Kewa] and not of QEL.”  Id. at 131-32.  QEL also agreed to maintain the business’s books and

records – all of which, however, would remain Kewa’s property and would be retained by Kewa after

the Agreement’s termination.  Id.  And QEL promised to conduct the business’s marketing campaign

– but it ceded exclusive ownership of the tools of that campaign (including trademarks, logos,

business names, and the like) to Kewa and the Pueblo.  See id. at 132, 138.  Significantly, QEL was

empowered to supervise and pay for construction out of Kewa’s funds, but only if Kewa authorized

the construction; QEL was charged with preparing annual operating and capital expenditure budgets,

but all such budgets were subject to approval by Kewa; QEL was forbidden to engage in construction

for the purpose of expanding the business, and was forbidden to make capital expenditures in excess

of $10,000, unless Kewa had first approved the expenditures or a budget contemplating them; and

QEL was required to “regularly consult” with Kewa.  Id. at 133.  In addition, QEL assumed

responsibility for negotiating prices, maintaining and replacing equipment, collecting revenues,

paying expenses, preparing and filing monthly reports “with the appropriate authorities,” and

“[d]evelop[ing] policies for the purpose of maximizing net income.”  Id.  

The initial term of the contract was ten years, and QEL was given options to extend the

Agreement for two additional ten-year periods.  Id. at 135.  In consideration for its services, QEL

would receive 49% of Kewa’s “net income” during the initial term of the contract (and declining

percentages during subsequent terms),  plus three cents for every gallon of fuel sold by the Pueblo’s1

retail gas station, plus a half-cent-per-gallon “performance bonus” for Kewa’s monthly sales of fuel
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in excess of a million gallons.  See id. at 134-35.  On the other hand, the Agreement required QEL

to make capital advances to Kewa of up to $100,000 – interest-free – to fund any necessary capital

improvements.  Id. at 137.

As the Board freely acknowledged, the Agreement “did not transfer to [QEL] any interest in

the Pueblo’s land or in Kewa’s leasehold on the Pueblo’s land, nor did it authorize [QEL] to acquire

or dispose of such a legal interest, or to place a lien or encumbrance upon the Pueblo’s land or

Kewa’s leasehold.”  Id. at 1032.  Likewise, the Agreement did not give QEL the right “to determine

the location of Kewa’s gasoline distribution business, to change the location, or to prevent Kewa

from changing the location of its business.”  Id. at 1033.  In fact, the Agreement did not refer to real

property in any fashion, except by way of reciting that the Santo Domingo Gas Station was “located

adjacent to I-25 at the New Mexico State Highway 22 exit.”  Id. at 135.  (The Agreement did not,

of course, vest QEL with an interest in that real property or any other.)

The Agreement purported to be “by and between [QEL], on the one hand, and the ... Pueblo

... and Kewa ..., on the other,” id. at 131, and the Pueblo was indeed a signatory to the Agreement,

see id. at 140.  But under the heading “Agreements,” and immediately above the substantive

provisions of the contract, the contract declared that “QEL and [Kewa] agree as follows.”  Id. at 131.

The Pueblo’s only apparent obligation under the Agreement was to join with Kewa in refraining

from “directly or indirectly, as an owner, consultant, agent, partner, joint venturer, or in any other

capacity, participat[ing] in, engag[ing] in, or hav[ing] a financial or other interest in, any other gas

distribution business within the state of New Mexico” – a covenant resembling QEL’s promise not

to participate in a “compet[ing]” gasoline distribution business.  Id. at 137.

When QEL and Kewa entered into the Agreement in 1996, Section 81 provided in relevant

Case 1:11-cv-00047-RMU   Document 14    Filed 08/01/11   Page 6 of 41



7

part:

No agreement shall be made by any person with any tribe of
Indians, ... for the payment or delivery of any money or thing of value
... in consideration of services for said Indians relative to their lands,
... unless such contract or agreement be executed and approved [by
the Secretary].

....

All contracts or agreements made in violation of this section
shall be null and void ....

25 U.S.C. § 81 (superseded).  The statute further provided that any money or thing of value paid to

the non-Indian party under such a “null and void” contract could be recovered in a qui tam action

brought in the name of the United States, with a 50% bounty going to the relator and “the other half

... pa[yable] into the Treasury for the use of the ... tribe.”  See id.  Evidently with an eye toward this

statute, the tribal council resolution approving the Agreement directed the Governor of the Pueblo

to “do any and all other things necessary so as to obtain the approval of the Secretary of the Interior

to such Agreement” – but only “if such approval [was] required.”  AR at 130.  Presumably because

the Governor and “the Pueblo’s general counsel” (id.) concluded that there was no such requirement,

the record is devoid of evidence that the Governor ever tendered the contract to the Secretary for

approval.  See id. at 1033; see also id. at 143 (legal analysis apparently undertaken on behalf of the

Pueblo sometime in or after 2000; explaining that “[t]o the best of our knowledge, approval is not

necessary”).

In March 2000, after the parties had been performing the contract for more than three and a

half years, Congress completely rewrote Section 81.  The statute now provides that “[n]o agreement

or contract with an Indian tribe that encumbers Indian lands for a period of 7 or more years shall be
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valid unless that agreement or contract bears the approval of the Secretary.”  25 U.S.C. § 81(b).  And

the statute no longer authorizes a qui tam action to recover monies paid in violation of this

requirement.  “The legislative history surrounding the enactment of New Section 81 illustrates that

Congress was concerned that ‘many provisions of [Old Section 81] ha[d] come to be antiquated and

unnecessary,’ H.R. Rep. No. 106-501, at 2 (2000), as reprinted in 2000 U.S.C.C.A.N. 69, 69, and

their interpretation unpredictable, see S. Rep. No. 106-150, at 5 ... (1999).”  QEL, 597 F. Supp. 2d

at 149.

Three years after Congress’s overhaul of Section 81, and without notice to QEL, a new

Governor of the Pueblo wrote a letter to the Department to request that the Agreement be reviewed.

The Governor suggested that the Department review the Agreement “for protection of our

sovereignty, other legal protection provisions, liability issues, business fairness, and any other points

that you feel may be of concern.”  AR at 52.  “Without biasing your review,” the Governor added,

“I strongly feel that the [Agreement is] far too lucrative for [QEL], which impacts the tribe adversely,

but moreover, financially.”  Id.

On October 23, 2003, following the review requested ex parte by the Pueblo, the Regional

Director abruptly informed QEL that the Agreement “ha[d] never been legally valid.”  Id. at 40.  The

Regional Director explained in a single sentence that he would apply Old Section 81 because the

Agreement “predate[d]” New Section 81.  Id. at 36.  He then ruled that the Agreement was “with [a]

tribe of Indians” and “relative to their lands” under Old Section 81.  Id. at 36-40.  Accordingly, he

concluded that the Agreement had required the approval of the Secretary, without which it had

“never been legally valid.”  Id. at 40.  Observing that the Pueblo did not want him to approve the

Agreement retroactively, the Director declined to do so.  Id.  He ordered QEL to “vacate the
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premises” of the business, to “immediately” surrender Kewa’s books and records, to “return all

proceeds” of the business, and to disgorge “any management fees paid during the existence of the

... [A]greement.”  Id.  (The Regional Director subsequently acknowledged that the remedial portions

of his ruling had not been “legally binding.”  Id. at 827.)

QEL promptly took an administrative appeal from the Regional Director’s decision.  See id.

at 31-35.  More than three years later, on March 27, 2007, the Board issued an “Order Affirming in

Part, Abstaining in Part, and Dismissing in Part.”  Id. at 826.  Regarding the Regional Director’s

choice of law, the Board “assume[d]” that the Agreement would require Secretarial approval under

Old Section 81 but not under New Section 81, and on the strength of that assumption affirmed the

Regional Director’s decision to apply Old Section 81.  Id. at 840-42.  Evaluating the case under the

old statute, the Board upheld the Regional Director’s determination that the Agreement had been

“with a ‘tribe of Indians.’”  Id. at 843-46.  But the Board ducked the crucial question remaining

under Old Section 81 – whether the Agreement had been “relative to” Indian lands – because the

Department was then in the midst of litigating a closely related issue in this Court.  The Board’s

abstention on the “relative to [Indian] lands” issue had the effect of permitting the Regional

Director’s decision on that issue to stand.  See id. at 846-48.

In QEL, this Court held that between assuming what the outcome would have been under

New Section 81 and abstaining from determining what the outcome should have been under Old

Section 81, the Board had “failed to articulate a reasoned basis for certain determinations central to

its holding.”  QEL, 597 F. Supp. 2d at 148.  The Court held that the Board “should have explained

how the application of New Section 81 would impair the rights, increase the liability, or impose new

duties on a party to support [the Board’s] decision that it would be impermissible to apply the statute
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retroactively.”  Id. at 153.  And the Court observed that the Board’s refusal to decide the “relative

to [Indian] lands” issue had “compound[ed] the problem with [the Board’s] assumption regarding

New Section 81’s retroactive effect.”  Id. at 154.  “Accordingly, the [C]ourt ... remand[ed] this case

to the Board so that [the Board could] fully articulate its reasoning.”  Id. at 155.

On remand, the Board reaffirmed its refusal to apply New Section 81, reasoning that  the new

statute “would have the effect of imposing contractual obligations and liability on tribes ... where

no such obligations or liability had previous legal existence.”  AR at 1020; see id. at 1042-49.  Under

Old Section 81, the Board ruled that the Agreement had been “relative to” the Pueblo’s lands

“[b]ecause the value of the Agreement ... [was] derived from the location of the business on the

Pueblo’s reservation lands, and because the Agreement limited the right of the Pueblo and Kewa to

derive that same value on other Pueblo lands without Quantum’s consent.”  Id. at 1037; see id. at

1034-42.  Accordingly – and because the Board had previously determined that the Agreement had

been “with an Indian tribe,” id. at 1018 – the Board continued to adhere to its conclusion that the

Agreement was “null and void” in the absence of Secretarial approval.  Id. at 1050.

Thirty days after the Board’s decision, id. at 1016, QEL filed the present action.  QEL now

moves for summary judgment.  The parties appear to agree that in this challenge to agency action,

the facts revealed by the administrative record are undisputed for purposes of Rule 56, and either one

party or the other is entitled to judgment as a matter of law.

Standard of Review

Pursuant to the Administrative Procedure Act, a reviewing court must

hold unlawful and set aside agency action, findings, and conclusions
found to be – 
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(A) arbitrary, capricious, an abuse of discretion, or otherwise
not in accordance with law; 

(B) contrary to constitutional right ... [or] privilege ...;

(C) in excess of statutory jurisdiction [or] authority ...; [or]

(D) without observance of procedure required by law ....

5 U.S.C. § 706(2).  Though this standard of review may be narrow, the review itself should be

“thorough, probing, [and] in-depth.”  GasPlus, L.L.C. v. U.S. Dep’t of Interior, 510 F. Supp. 2d 18,

27 (D.D.C. 2007) (quoting Citizens to Preserve Overton Park, Inc. v. Volpe, 401 U.S. 402, 415

(1971), abrogated on other grounds by Califano v. Sanders, 430 U.S. 99 (1977)), appeal dismissed,

No. 07-5363, 2008 WL 931162 (D.C. Cir. Mar. 12, 2008).

“[T]he issue whether [an] agreement require[s] BIA and Secretary approval under section 81

does not raise questions of fact,” Barona Group of Capitan Grande Band of Mission Indians v. Am.

Mgmt. & Amusement, Inc., 840 F.2d 1394, 1401 (9th Cir. 1987), but rather a “straightforward legal

question,” GasPlus v. Dep’t of Interior, 510 F. Supp. 2d at 24.  Some courts have held that a

reviewing court owes the Department and its officials no particular deference with respect to that

question.  See, e.g., Barona Group, 840 F.2d at 1404-05.  But in QEL, this Court undertook to

evaluate the Board’s March 2007 decision under the “two-step approach” announced in Chevron,

U.S.A., Inc. v. Natural Resources Defense Council, Inc., 467 U.S. 837 (1984); see QEL, 597 F.

Supp. 2d at 151.

This approach, commonly referred to as “Chevron deference,”
requires the court to first look to “whether Congress has spoken to the
precise question at issue.”  If so, the court ends its inquiry.  But, if the
statute is ambiguous or silent, the second step requires the court to
defer to the agency’s position, as long as it is “based on a permissible
construction of the statute.”
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QEL, 597 F. Supp. 2d at 151 (quoting Chevron, 467 U.S. at 842-43; citations omitted).  Under

Chevron, an agency’s construction of an “ambiguous or silent” statute, id., “will be upheld if its

reading represents a reasonable accommodation of conflicting policies Congress committed to the

agency’s care.”  Id. (internal quotation marks and brackets omitted).

For two reasons, the Court should reexamine its earlier inclination to accord the Board’s

decisions Chevron deference.  First, despite the ordinary presumption that agencies have leeway to

administer and interpret ambiguous statutes, Chevron deference does not necessarily extend to issues

of Indian law.  Instead,

[t]he governing canon of construction requires that “statutes are to be
construed liberally in favor of the Indians, with ambiguous provisions
interpreted to their benefit.”  Montana v. Blackfeet Tribe of Indians,
471 U.S. 759, 766 ... (1985).  Therefore, even where the ambiguous
statute is one entrusted to an agency, we give the agency’s
interpretation careful consideration but we do not defer to it.

Cobell v. Norton, 240 F.3d 1081, 1101 (D.C. Cir. 2001) (internal quotation marks omitted).  Nor

does the construction of a statute “liberally in favor of the Indians” necessarily entail a decision that

would gratify the particular tribe before the Court.  As this Court explained in GasPlus:

Giving Section 81 a broad reading in this case simply because the ...
Pueblo wish[es] to escape [its] contractual obligations does not
“benefit Indian tribes” ....  On the contrary, it deprives Indian tribes
of the primary benefit that Congress bestowed upon them when it
amended Section 81:  less Government oversight of their economic
activities.

510 F. Supp. 2d at 33 n.5; accord, e.g., id. at 34 (Department’s decision to void contract at Nambe

Pueblo’s request under New Section 81 was contrary to statute because decision “may have

benefitted the ... Pueblo’s immediate litigation interests, but it did not benefit the economic interests

of Indian tribes generally”).  An interpretation of Section 81 that infantilizes Indians by continuing
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to treat them as “the helpless[] ... sons of the forest” whom the 1871 Congress sought to protect from

their own incompetence, see AR at 1021-22, does them no favors.  Chevron deference should not

shield it from scrutiny.

Second, the threshold and potentially dispositive issue in this case is whether the Regional

Director and the Board should have applied New Section 81 instead of Old Section 81 – and “every

circuit to address the issue ... has held that Chevron deference is inappropriate on questions of

statutory retroactivity.”  Ledezma-Galicia v. Holder, 636 F.3d 1059, 1067 n.9 (9th Cir. 2010);

accord, e.g., Martinez v. INS, 523 F.3d 365, 372 (2d Cir. 2008); Dinnall v. Gonzales, 421 F.3d 247,

251 (3d Cir. 2005).

[W]hen a statute is silent as to its temporal reach and a court is called
upon to construe it, ... in order to decide whether it should be
interpreted retrospectively or prospectively with regard to a particular
antecedent event, there is no occasion for Chevron deference.  After
all, courts, rather than agencies, are best equipped to make the
constitutionally tinged judgment calls inherent in retroactivity
determinations.

Arevalo v. Ashcroft, 344 F.3d 1, 9-10 (1st Cir. 2003) (citations omitted); accord, e.g., Jurado-

Gutierrez v. Greene, 190 F.3d 1135, 1148 (10th Cir. 1999) (“Determining [a] statute’s temporal

reach does not involve any special agency expertise.”).  Hence the Board’s determination that the

application of New Section 81 would have an “impermissibly retroactive effect” deserves no special

deference.

But even under the easygoing standard of review contemplated by Chevron, agency action

is arbitrary and capricious if the agency “relied on factors which Congress [did] not intend[] it to

consider, entirely failed to consider an important aspect of the problem, [or] offered an explanation

for its decision that runs counter to evidence before the agency.”  QEL, 597 F. Supp. 2d at 152
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(quoting Motor Vehicle Mfrs. Ass’n v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29, 43 (1983)).  The

Board’s decision suffers from precisely these sorts of defects.

Argument

While acknowledging that “New Section 81 was enacted to eliminate what had come to be

viewed as the confusing, paternalistic, anachronistic, and overly broad scope of Old Section 81,” AR

at 1017, the Board pronounced itself duty-bound to continue employing those same “confusing,

paternalistic, [and] anachronistic” standards long after Congress had pointedly abandoned them.

Hence the Board not only refused to apply the version of the statute that had prevailed when the

controversy arose (and that continues to prevail today), but also insisted on reading the superseded

statute as broadly as “the enacting Congress” supposedly would have, even while recognizing that

the amending Congress considered that reading a perversion of the statute’s original intent.  See, e.g.,

id. at 1037, 1049.  The Board erred at every turn.

I. The Regional Director and the Board Acted Arbitrarily, Capriciously, and Contrary
to Law in Evaluating the Agreement Under Old Section 81, and Thus in Declaring the
Contract Invalid.

QEL and Kewa entered into the Agreement in August 1996, while Old Section 81 was still

in force.  See AR at 131.  But by March 2003, when the Regional Director was first asked to pass

upon the contract’s validity, see id. at 834, New Section 81 had already been on the books for more

than three years, and the parties had been performing under the contract for nearly seven years.

Under these circumstances, the Regional Director’s and the Board’s determination to analyze the

contract under Old Section 81 was wrong as a matter of law.  And, given their erroneous

construction of Old Section 81, the choice was outcome-determinative – because “[it] is [now]

undisputed that under New Section 81, the Agreement would not require Secretarial approval in
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order to be valid.”  Id. at 1033; see GasPlus, 510 F. Supp. 2d at 21-22, 33.

Under the general rule that a court (or an administrative agency) “is to apply the law in effect

at the time it renders its decision,” Bradley v. Sch. Bd., 416 U.S. 696, 711 (1974), the selection of

New Section 81 as the relevant law would have been obvious.  Indeed, New Section 81 was the

statute in effect not just at the time of “decision,” but when administrative proceedings were

initiated.  For three years before that point, in fact, New Section 81 had been governing contractual

relationships between Indian tribes and third parties.

To be sure, statutes are not always appropriately applied to pre-enactment events:

When ... [a] statute contains no ... express command [about its
application to prior conduct], the court must determine whether the
new statute would have retroactive effect, i.e., whether it would
impair rights a party possessed when he acted, increase a party’s
liability for past conduct, or impose new duties with respect to
transactions already completed.

Landgraf v. USI Film Prods., 511 U.S. 244, 280 (1994); accord, e.g., INS v. St. Cyr, 533 U.S. 289,

321 (2001) (whether statute would “take[] away or impair[] vested rights acquired under existing

laws, or create[] a new obligation, impose[] a new duty, or attach[] a new disability, in respect to

transactions or considerations already past” (quoting Landgraf, 511 U.S. at 269)).  “Retroactive

effect,” in other words, is a term of art connoting the legal conclusion that a particular statute should

not apply to particular conduct predating the statute’s enactment unless Congress has clearly declared

that it should.  A statute “does not operate ‘retrospectively’ merely because it is applied in a case

arising from conduct antedating the statute’s enactment, or upsets expectations based in prior law.”

Landgraf, 511 U.S. at 269 (citation omitted).  “Rather, the court must ask whether the new provision

attaches new legal consequences to events completed before its enactment.”  Id. at 269-70.  This
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inquiry “should be informed and guided by familiar considerations of fair notice, reasonable reliance,

and settled expectations.”  INS v. St. Cyr, 533 U.S. at 321 (internal quotation marks omitted).

Congress enacted Old Section 81 in 1871 to help fulfill the federal government’s trust

responsibilities toward Indian tribes.  See QEL, 597 F. Supp. 2d at 149.  The statute operated on the

“unabashedly paternalistic” premise, AR at 852, that Indians entering into certain business

transactions would be cheated out of their property if left to their own devices.  Accordingly, the

statute required approval by the Secretary of any “agreement ... with any tribe of Indians ... for the

payment or delivery of any money or other thing of value ... in consideration of services for said

Indians relative to their lands”; it provided that any such contract lacking the Secretary’s approval

would be “null and void”; and it authorized a qui tam action in the name of the United States to

recover any consideration paid to the non-Indian party under the “null and void” contract.  See supra

p. 7.

Long before the end of the 20th century, however, the paternalistic underpinnings of the

statute had begun to show their age.  In 1934, for example, Congress passed the Indian

Reorganization Act, which “represented a fundamental break with the policy underlying Section 81.”

Guidiville Band of Pomo Indians v. NGV Gaming, Ltd., 531 F.3d 767, 780 (9th Cir. 2008) (internal

quotation marks and brackets omitted).  Courts, commentators, and Congress came to realize that

“[t]he assumption that some federal government employee knows more about how to run the

business affairs of a Tribe than most elected Tribal officials [was], very frankly, ridiculous,

especially given the recent revelations of mishandling of trust funds and shredding of records by the

federal government.”  United States ex rel. Crow Creek Sioux Tribe v. Hattum Family Farms, 102

F. Supp. 2d 1154, 1163 (D.S.D.), aff’d per curiam, 237 F.3d 919 (8th Cir. 2000).  Before 1996, when
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QEL and Kewa entered into the Agreement, judges charged with enforcing Old Section 81 were

openly questioning its wisdom.  See, e.g., United States ex rel. Hall v. Tribal Dev. Corp., 49 F.3d

1208, 1218 (7th Cir. 1995) (Flaum, J., concurring).  But they recognized that their hands would be

tied “[u]ntil Congress repeal[ed] or amend[ed] the ... statute[].”  A.K. Mgmt. Co. v. San Manuel

Band of Mission Indians, 789 F.2d 785, 787 (9th Cir. 1986) (quoting Cent. Mach. Co. v. Ariz. State

Tax Comm’n, 448 U.S. 160, 166 (1980); emphasis added); accord Wis. Winnebago Business Comm.

v. Koberstein, 762 F.2d 613, 617 (7th Cir. 1985); Crow Creek Sioux Tribe v. Hattum Family Farms,

102 F. Supp. 2d at 1161.

Years before anyone asked the Regional Director to enforce the statute against QEL,

Congress did exactly what the courts said they were waiting for:  it repealed Old Section 81 and

enacted New Section 81 as a replacement.  See S. Rep. No. 106-150 (1999).  “In 1999 Congress

decided to end Section 81’s long history of confusing judges, lawyers, Indian tribes, and tribal

business partners, and to bring Section 81’s antiquated treatment of Indian tribes in line with modern

attitudes towards tribal self-determination.”  GasPlus v. Dep’t of Interior, 510 F. Supp. 2d at 28.  In

particular, and among its other features, New Section 81 confined the requirement of Secretarial

approval to contracts that “encumber[] Indian lands for a period of 7 or more years,” 25 U.S.C. §

81(b), and it eliminated the old statute’s provisions for qui tam enforcement and a disgorgement

remedy.  “[B]y clarifying and significantly reducing the scope of prior Section 81,” these

amendments were designed “to encourage third parties to enter into business relationships with

Indian tribes” and “to reduce Government oversight of Indian economic activity.”  GasPlus, 510 F.

Supp. 2d at 25.  By “removing provisions that were antiquated and unnecessary,” Guidiville Band

of Pomo Indians v. NGV Gaming, 531 F.3d at 784 (Smith, J., dissenting), New Section 81 “makes

Case 1:11-cv-00047-RMU   Document 14    Filed 08/01/11   Page 17 of 41



18

clear that Congress now considers self-determination – not paternalism – to be in the Indians’ best

interest,” Guidiville Band, 531 F.3d at 781.

The text of New Section 81, it is true, does not explicitly extend the statute’s reach to

contracts antedating the statute’s enactment.  But the legislative history reveals that the legal

jeopardy in which Old Section 81 placed existing contracts was one of Congress’s chief concerns:

[E]ven if the parties decide that Section 81 is inapplicable and agree
that they will not subsequently employ it as a defense to the contract’s
enforcement, third parties can bring suit and at least disrupt the
contract’s performance through costly and lengthy litigation....  Thus,
Section 81 produces uncertainty and leaves Indian tribes, their
business partners, and the BIA powerless to eliminate this
uncertainty.

S. Rep. No. 106-150, at 7.  And Congress was convinced that the need for Secretarial oversight of

tribal business affairs had disappeared decades earlier:

Section 81 was enacted to protect the Indian tribes at a time when
Congressmen believed that “[t]here are no Indians, as a tribe or as
individuals, that are competent to protect themselves against the
enterprise and the fraud of the white man.”  There is no justification
for such an assumption to provide the basis for federal policy in this
era of tribal self-determination.

Id. at 7-8 (internal quotation marks and footnote omitted); see id. at 2-5 (dating the “era of tribal self-

determination” back to the Indian Reorganization Act of 1934, and tracing it through statutes enacted

in 1990).

Why, then, does the Department labor to turn back the clock to 1871, and to apply to a

contractual relationship that was ongoing in 2003 a previously repealed statute that had become

“antiquated and unnecessary” well before the parties had sought to do business with each other?

Why have the Department’s officials sought to work a forfeiture against QEL under the superseded
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statute, in the face of “the principle ... that the government should accord grace to private parties

disadvantaged by an old rule when it adopts a new and more generous one”?  Landgraf, 511 U.S. at

276 n.30.  For that matter, why does the Department ignore the teaching of United States ex rel.

Bernard v. Casino Magic Corp., 384 F.3d 510 (8th Cir. 2004), in which the court “rel[ied] on the

version of [Section 81] that was in effect when the suit was filed”?  Id. at 513 n.1; accord, e.g.,

Madison Gas & Elec. Co., 36 I.B.I.A. 74 (2001).  

To test the Board’s March 2007 assumption that New Section 81 would have an

“impermissible retroactive effect,” the Court  instructed the Board to explain on remand “how the

application of New Section 81 would impair the rights, increase the liability, or impose new duties

on a party.”  QEL. 597 F. Supp. 2d at 153.  In an effort to comply with this directive, the Board

reasoned that applying the new statute “would change the legal consequences of action completed

– execution of the Agreement – before New Section 81 was enacted.”  AR at 1020.  Honoring New

Section 81, the Board declared, “would have the effect of imposing contractual obligations and

liability on tribes ... where no such obligations or liability had previous legal existence.”  Id.

Controlling law demands a different conclusion.  In McNair v. Knott, 302 U.S. 369 (1937),

the Supreme Court considered whether the National Bank Enabling Amendment served to validate

pledge agreements that had been made before the amendment’s effective date.  After remarking that

the amendment “d[id] not expressly exclude existing contracts from its field of operation,” id. at 371

– and that “[i]f Congress had desired to limit the remedial grant to subsequent ... contracts, it would

doubtless have [said so],” id. – the Court inquired into the fairness of applying the new law to old

contracts:

There is nothing novel or extraordinary in the passage of laws
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by the federal government and the States ratifying, confirming,
validating, or curing defective contracts.  Such statutes ... merely
remove legal obstacles and permit parties to carry out their contracts
according to their own desires and intentions....  Placing the stamp of
legality on a contract voluntarily and fairly entered into by parties for
their mutual advantage takes nothing away from either of them.  No
party who has made an illegal contract has a right to insist that it
remain permanently illegal.  Public policy cannot be made static by
those who, for reasons of their own, make contracts beyond their legal
powers.  No person has a vested right to be permitted to evade
contracts which he has illegally made.

Id. at 372-73 (emphasis added).

In support of these pronouncements, the Court cited Ewell v. Daggs, 108 U.S. 143 (1883),

in which the Court had analyzed a Texas constitutional amendment that had abolished the state’s

usury laws – laws every bit as paternalistic as Old Section 81.  The particular usury statute at issue

in Ewell had provided that an agreement to pay more than 12% interest would be “void and of no

effect.”  Id. at 148.  The appellant, who sought refuge from such a contract, argued that his rights

“[were] to be determined according to the law in force at the time the transaction took place,” and

that “no subsequent law could make valid a contract originally void.”  Id.  The Court disagreed.

After noting that statutes and other legal documents often employ words such as “void and of no

effect” “in the sense of voidable merely, that is, capable of being avoided, and not as meaning that

the act or transaction is absolutely a nullity, as if it had never existed, incapable of giving rise to any

rights or obligations under any circumstances,” id. at 148-49, the Court explained:

The effect of the usury statute of Texas was to enable the party sued
to resist a recovery against him of the interest which he had
contracted to pay, and it was, in its nature, a penal statute inflicting
upon the lender a loss and forfeiture ....  And it has been ... generally
decided that the repeal of such laws, without a saving clause,
operate[s] retrospectively, so as to cut off the defense for the future,
even in actions upon contracts previously made....
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And these decisions rest upon solid ground.  Independent of
the nature of the forfeiture as a penalty, which is taken away by a
repeal of the act, the more general and deeper principle on which they
are to be supported is, that the right of a defendant to avoid his
contract is given to him by statute, for purposes of its own, and not
because it affects the merits of his obligation; and that whatever the
statute gives, ... as long as it ... [has not] passed into a completed
transaction, may, by a subsequent statute, be taken away....  The
benefit which he has received as the consideration of the contract,
which, contrary to law, he actually made, is just ground for imposing
upon him, by subsequent legislation, the liability which he intended
to incur....

Id. at 150-51.

Ewell was decided just a dozen years after the enactment of Old Section 81, and it remains

good law today.  See, e.g., Bokum v. First Nat’l Bank in Albuquerque, 106 N.M. 143, 149, 740 P.2d

693, 699 (1987).  Its import in the present case is clear.  A statute that legitimizes previously

unlawful contracts, and that abrogates provisions for their forfeiture, does not “take[] away or

impair[] vested rights,” Landgraf, 511 U.S. at 269, because “[n]o person has a vested right to be

permitted to evade contracts which he has illegally made,” McNair, 302 U.S. at 373.  It “creates [no]

new obligation[s],” Landgraf, 511 U.S. at 269, because it imposes nothing more than the liability

inherent in the contract itself, which the complainant fully intended to incur, see Ewell, 108 U.S. at

151.  It therefore has no “retroactive effect,” and a court should not hesitate to apply it to contracts

entered into before its enactment.  New Section 81 is just such a statute. 

On remand, the Board found McNair and Ewell “unconvincing.”  AR at 1020.  It initially

sought to distinguish them on the ground that they “involved contracts between parties who had the

power to contract.”  Id. at 1046.  But that distinction is altogether illusory.  “Unless restricted by

some positive law, the right to property and dominion over it, inherent in every human being, would
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usually embrace the right, if not the necessity, of transferring it or using it in such manner as seems

most advantageous to the owner.”  Mo. Pac. Ry. Co. v. Cullers, 17 S.W. 19, 24 (Tex. 1891)

(emphasis added).  Were it not for Section 81, Indian tribes “would have ... the full power of

alienation the same as any holder of a fee-simple title.”  Lykins v. McGrath, 184 U.S. 169, 171

(1902) (concerning 25 U.S.C. § 415).  If Indian tribes lack “the power to contract” without

Secretarial approval, it is only because a statute ostensibly intended for their protection deprives

them of that power.  The borrower in Ewell lacked contracting “power” in the same sense.

Elimination of the interfering statute not only restores the power for future cases, but validates prior

transactions that the law would have enforced absent the statute.  It “remove[s] legal obstacles and

permit[s] parties to carry out their contracts according to their own desires and intentions.”  McNair,

302 U.S. at 372.

But this case was different, the Board insisted, because the Agreement “was void ab initio

as a matter of law in the absence of Secretarial approval:  there was no legally-cognizable ‘contract’

in existence.”  AR at 1043.  According to the Board, “[w]hat Old Section 81 took away from tribes

was not a ‘right to avoid’ a contract, or even a right to avoid a provision within an otherwise

enforceable contract, but the very power to enter into a contract without Secretarial supervision and

approval.”  Id. at 1046.  In sum, the Board asserted, “when Congress enacted Old Section 81, it

intended to declare agreements made in violation of the statute ‘absolutely void, in the sense that no

right or claim can be derived from them,’ and not effective and enforceable, yet ‘voidable.’”  Id. at

1047 (quoting Ewell, 108 U.S. at 150).

Precedent, logic, and the Board’s own experience refute this conception of the statute.  In the

first place, courts have not hesitated to call an agreement within the scope of Old Section 81 a

Case 1:11-cv-00047-RMU   Document 14    Filed 08/01/11   Page 22 of 41



23

“contract,” whether or not it bears the signature of the Secretary.  Thus, under an analogous statute

that declared certain Indian leases “absolutely void” without Secretarial approval, the Eighth Circuit

explained that the Secretary “was not one of the contracting parties.  On the contrary, his connection

with the transaction and his authority first arose after the minds of the contractors came together, and

they must have been competent to make the contract submitted for approval.  A disapproval was

merely a veto.”  Jennings v. Wood, 192 F. 507, 508 (8th Cir. 1911); cf. Ass’n on Am. Indian Affairs,

Inc., Federal Indian Law 487 (1966) (“[A]s the power to contract is vested in the tribe, the Secretary

could not initiate or make a contract for a tribe.”). 

To say that such a contract is not “legally-cognizable,” AR at 1043, is merely to deny that

it is judicially enforceable – which is why some observers characterize Section 81 as “a federal

Indian statute of frauds.”  Daniel H. Israel, The Reemergence of Tribal Nationalism and Its Impact

on Reservation Resource Development, 47 U. Colo. L. Rev. 617, 645 (1976); accord, e.g., United

States v. Algoma Lumber Co., 305 U.S. 415, 423 (1939) (describing Section 81 as a statute that

prescribes contractual “formalities”).  But the contract’s unenforceability does not make it a nullity

ab initio.  As long as the contract is regular in other respects, it remains fully capable of being

brought to life at a later date – whether by the Secretary’s signature, cf., e.g., Lykins v. McGrath, 184

U.S. at 170-73 (rejecting claim that deed given by Indian, “not having been approved [by the

Secretary under 25 U.S.C. § 415] before [the Indian’s] death, thereby became an absolute nullity”

impervious to retroactive approval), or by a change in the law.  

Thus, in United States ex rel. McIntosh v. Crawford, 47 F. 561 (C.C. W.D. Ark. 1891), the

court confronted the question whether a lawyer who had represented the Creek Nation in connection

with its sale of present-day Oklahoma to the United States – and who had collected a fee equal to
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10% of the purchase price – was required to disgorge the fee because the tribal council’s January 1,

1889 agreement to pay it had never received the Secretary’s approval under Old Section 81 (which

was then known as Revised Statutes § 2103).  See id. at 562-63, 568-69; see also Creek Nation v.

United States, 93 Ct. Cl. 1, 2-3, 5 (1941) (explaining basis of fee).  Indeed, the Secretary had

disapproved the agreement on February 11, 1889, which had “left it as one that was worthless, under

the law of the United States as it then stood.”  47 F. at 569.  But on March 1, 1889, Congress had

enacted a statute authorizing the Secretary of the Treasury to pay the fee “as shall be duly authorized

... by the [tribal] council.”  Id. at 568.  The court held that this statute had superseded Section 81 with

respect to the fee agreement and had validated the January 1 agreement after the fact.  See id. at 568-

69, 571.

Nor have Indian law authorities tended to agree with the Board’s pronouncement that

contracts made in violation of the statute are “absolutely void” rather than “voidable.”  AR at 1047.

To the contrary, when the Tenth Circuit surveyed the bingo cases toward the end of the 1980s, see

AR at 1025-26, it discovered that “[e]very case addressing the validity of an unapproved bingo

management contract under section 81 ha[d] voided the contract at the request of the tribe.”  United

States ex rel. Citizen Band Potawatomi Indian Tribe v. Enter. Mgmt. Consultants, Inc., 883 F.2d 886,

890 (10th Cir. 1989) (emphasis added); accord, e.g., United States v. Colville, No. 2:97CV330-C,

1998 WL 1818928, at *2 (W.D.N.C. June 23, 1998) (Section 81 “allows contracts ... to be voided”);

Inv. Fin. Mgmt. Co. v. Schmit Indus., Inc., No. C 86-4234, 1991 WL 635929, at *3 (N.D. Iowa July

3, 1991) (“[C]ourts have been very prone to void contracts under 25 U.S.C. § 81 when so requested

by Indian parties.”).  Congress viewed the statute in the same light.  See S. Rep. No. 106-150, at 14-

15 (“Under current law, any contract that is subject to [Section 81] and is not approved by [the
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Secretary] can be declared null and void.” (emphasis added)).  Leading commentators criticized Old

Section 81 as an escape hatch that empowered Indian tribes but ultimately impoverished them by

“[creating] opportunities ... for tribes to void contracts [and thus] curtail[ing] prospects for business

deals.”  Robert N. Clinton, Carole E. Goldberg & Rebecca Tsosie, American Indian Law:  Native

Nations and the Federal System 1411 (rev. 4th ed. 2005).

Indeed, the Board itself has traditionally taken the position that the tribe’s own wishes with

respect to an unapproved contract are entitled to decisive weight under Section 81.  In Robert

Hattum, 36 I.B.I.A. 79 (2001), overruled on other grounds by Quantum Entm’t Ltd., 44 I.B.I.A. 178,

201-04 (2007), the Board observed that “[f]ederal courts have found it appropriate for BIA to

consider a tribe’s repudiation of a contract in determining whether or not to approve the contract.”

Id. at 82.  Likewise in the case at hand, the Regional Director reviewed QEL’s Agreement in

response to a complaint from the Pueblo, and his decision not to approve the Agreement retroactively

was “[b]ased on his understanding that the Pueblo did not want [him] to approve the Agreement.”

AR at 40, 835.

And just as a tribe enjoyed the ability to avoid an unapproved contract under Old Section 81

by asking a court to strike it down, the tribe could validate such a contract by asking the Secretary

to approve it retroactively – a request that the Secretary routinely obliged.  See, e.g., United States

ex rel. Buxbom v. Naegele Outdoor Advertising Co. of Cal., Inc., 739 F.2d 473, 473-74 (9th Cir.

1984) (holding that contract not submitted for Secretarial approval until after plaintiff had obtained

summary judgment against tribe in qui tam action, and not actually approved until the eve of oral

argument on appeal, sufficed to legitimize contract retroactively).  An unapproved contract can

hardly be deemed “void ab initio,” AR at 1043 – “absolutely void, in the sense that no right or claim
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can be derived from [it],” id. at 1047 – if the Secretary has the authority to backdate his endorsement

of it, months or years after the parties have begun their performance of it.

Finally, if a contract lacking Secretarial approval were “absolutely void, in the sense that no

right or claim can be derived from [it],” one would expect the consequences of that voidness to fall

on both contracting parties alike.  A court would conclude that the contract was “mal[um] in se,”

Ewell, 108 U.S. at 150 – “wrong in itself [and] against public policy,” Morton v. Kievit (In re

Vallecito Gas, LLC), 440 B.R. 457, 475 (Bankr. N.D. Tex. 2010) – and would either strike it down

or refuse to enforce it against anybody.  Instead, however, and as the authorities described above

amply demonstrate, “[i]t is uncontroverted that ... [Section 81] was enacted solely for the protection

and benefit of Indians.”  United States ex rel. Shakopee Mdewakanton Sioux Cmty. v. Pan Am.

Mgmt. Co., 616 F. Supp. 1200, 1208 (D. Minn. 1985), appeal dismissed, 789 F.2d 632 (8th Cir.

1986); accord Schmit v. Int’l Fin. Mgmt. Co., 980 F.2d 498, 498 (8th Cir. 1992) (per curiam); see,

e.g., Timpanogos Tribe v. Conway, 286 F.3d 1195, 1204 (10th Cir. 2002) (“Section 81 created a

federal benefit available to Indian tribes officially recognized for that purpose.”).  Thus, in Bernell

Kombol, 19 I.B.I.A. 123 (1990), when a logger sought to be relieved from a timber-purchase contract

with an Indian tribe – and argued that the contract was void because it failed to comply with Old

Section 81 – the Board rebuffed his request.  See id. at 124-25, 129.  The Board determined that the

logger “lack[ed] standing to raise this argument,” because Old Section 81  “was passed for the

benefit and protection of Indians, not those contracting with Indians.”  Id. at 129; accord Robert

Johnson, 25 I.B.I.A. 18, 25, 27 (1993).

In short, the principles of McNair and Ewell apply with full force to the question whether

subjecting the Agreement to New Section 81 would have an “impermissible retroactive effect.”
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Kewa, like any human enterprise, had the inherent power to contract with QEL.  If Old Section 81

circumscribed that power by requiring the Pueblo to obtain the Secretary’s approval of the

Agreement, but see infra pt. II, the requirement was exclusively for the Pueblo’s own benefit, and

it rendered the Agreement voidable, essentially at the Pueblo’s election.  The Agreement was not

“absolutely a nullity, as if it had never existed, incapable of giving rise to any rights or obligations

under any circumstances,” Ewell, 108 U.S. at 149, but an imperfect contract that the Secretary – or

the legislature – could validate after the fact.  In concluding, to the contrary, that the Agreement was

“absolutely void” from the outset, AR at 1047, the Board “entirely failed to consider ... important

aspect[s] of the problem” and “offered an explanation for its decision that runs counter to evidence

before the agency” (and counter to the agency’s longstanding experience as well).  QEL, 597 F.

Supp. 2d at 152 (internal quotation marks omitted).

The Board found it “inconceivable that Congress intended to allow New Section 81 to be

applied to legislatively ratify previously invalid agreements.”  AR at 1048.  But in enacting New

Section 81, Congress made clear its belief that Secretarial oversight of tribal business transactions

under Old Section 81 had been unnecessary – and counterproductive – for many years.  See, e.g., S.

Rep. No. 106-150, at 7-8, 10.  There is no reason to suppose that Congress intended to insulate

existing contracts from the more enlightened policy that New Section 81 represented.

II. Even Under Old Section 81, the Agreement Would Not Have Needed Secretarial
Approval, and the Regional Director and the Board Acted Arbitrarily, Capriciously,
and Contrary to Law in Deciding Otherwise.

Applying Old Section 81 more than three years after its repeal, the Regional Director

concluded that it required the parties to obtain the Secretary’s approval of the Agreement – and that,

in the absence of such approval, the contract “ha[d] never been legally valid.”  AR 40.  The Board
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has now affirmed that determination.  See AR at 1034-42.  The Court need not reach the issue if it

decides that New Section 81 was the governing statute.  See supra pt. I.  But if Old Section 81

remained in force, the Board has failed to offer a satisfactory explanation for the Regional Director’s

erroneous conclusion that the Agreement needed Secretarial approval.

A. The Agreement was not “relative” to Indian lands.

Only contracts “in consideration of services for ... Indians relative to their lands,” see supra

p. 7, are within the scope of Old Section 81.  The Regional Director declared Altheimer & Gray v.

Sioux Manufacturing Corp., 983 F.2d 803 (7th Cir. 1993), to be “the leading case” on the “relative

to [Indian] lands” criterion.  See AR at 37.  Because the Regional Director based his theory of

“relativ[ity]” on Altheimer, it is against the standards articulated by that case that his reasoning must

be judged in the first instance.  But on remand, the Board claimed to doubt that Altheimer “fully

captures the breadth that the 41st Congress intended for Old Section 81.”  Id. at 1019; accord id. at

1037.  Although the Board purported to apply the case anyway, id. at 1037-42 – as an alternative to

the Board’s quest for the original intent of the 41st Congress, id. at 1034-37 – the Board’s professed

skepticism about the case necessarily skewed the Board’s reading of it.  That reading was contrary

to law.

1. The Agreement was not “relative to Indian lands” under Altheimer.

Altheimer identifies “the following factors [as] important in determining whether a

management contract is relative to Indian lands:”

1) Does the contract relate to the management of a facility to be
located on Indian lands?  2) If so, does the non-Indian party have the
exclusive right to operate that facility?  3) Are the Indians forbidden
from encumbering the property?  4) Does the operation of the facility
depend on the legal status of an Indian tribe being a separate
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sovereign?

983 F.2d at 811.

a. Location on Indian lands

 There is no dispute about the first of the Altheimer factors:  the Agreement concerned a

gasoline distribution business whose physical facilities were to be located on the Pueblo’s land.

“Unlike the bingo hall cases, however, the facility ... was wholly owned by the Tribe.”  Altheimer,

983 F.2d at 811.  Moreover, as the Board itself recognized, “mere physical location of a business on

tribal land” is insufficient to establish a contract “relative to” such land.  AR at 1038.

b. Exclusive right to operate

Regarding the second factor, the Board wrote that the Agreement “[e]ffectively” gave QEL

the exclusive right to operate the facility, AR at 1038 – meaning, of course, that the Agreement did

not actually give QEL such a right.  “Admittedly,” the Board explained, “the Agreement did not

grant [QEL] an exclusive right to operate the business.  Kewa had the authority to approve or

disapprove operational and capital budgets.  Kewa also had a right to receive reports and to be

consulted.”  Id.  “But,” the Board continued, “Kewa was afforded no other rights over the actual

operation, management, and control of the business.”  Id.  And the Board proceeded to detail the

various operational and management rights that QEL enjoyed under the Agreement.  Id.

In toting up QEL’s rights under the Agreement – and in observing that those rights were

“subject only to Kewa’s authority to approve or decline to approve budgets,” id. – the Board plainly

lost sight of the whole point of the exercise, which was to determine whether the Agreement was

“relative to Indian lands.”  QEL’s conceded authority over personnel and finance issues, see id., had

nothing to do with tribal lands.  The only rights under the Agreement that could possibly affect the
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Pueblo’s interest in real estate – the right to make significant capital expenditures, and the right to

contract for or spend funds on construction – were reserved to Kewa.  QEL could engage in none of

those activities without Kewa’s approval.  In no legally meaningful sense, then, was QEL’s control

over the facility “exclusive” or “nearly exclusive.”

c. Restrictions on Indian encumbrances

The Regional Director conceded that as to the third Altheimer factor, the Agreement

contained “no provisions limiting the Pueblo or [Kewa’s] rights to encumber the property.”  AR at

39.  But the Board would make no such concession.  Instead, while acknowledging that the

Agreement did not “directly or expressly” constrain the Pueblo’s rights with respect to its lands, the

Board asserted that “[t]he non-compete clause in the Agreement is, in practical effect, at least

analogous to a negative easement.”  Id. at 1039.  

Even in the tentative and lawyerly language with which the Board sought to hedge this

argument, the argument fails.  To pose the question whether the Pueblo was “forbidden from

encumbering [its] property,” Altheimer, 983 F.2d at 811, is to ask “whether by an agreement a tribe

transferred a property interest in tribal lands.”  United States ex rel. Steele v. Turn Key Gaming, Inc.,

260 F.3d 971, 978 (8th Cir. 2001) (citing Altheimer, 983 F.2d at 811-12); cf., e.g., GasPlus, 510 F.

Supp. 2d at 29 (“[N]owhere in the Management Agreement is GasPlus given any legal right or

interest in the ... Pueblo’s real property.”).  Indeed, the Department’s own regulations under New

Section 81 define “encumbrances” as “agreements that by their terms could give to a third party

exclusive or nearly exclusive proprietary control over tribal land.”  25 C.F.R. § 84.002, quoted in

GasPlus, 510 F. Supp. 2d at 29.  

The Pueblo’s agreement not to engage in “any other gas distribution business within the state
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of New Mexico,” AR at 137, in no way resembles the transfer of a property interest in tribal lands.

It no more “encumbers” tribal property by preventing the Pueblo from building a gas distribution

business than a contract to sell a particular piece of Indian sculpture “encumbers” tribal property by

preventing the Pueblo from using its land to display the art.  A noncompete covenant does not

“closely touch and concern any real property.”  Keller v. Cal. Liquid Gas Corp., 363 F. Supp. 123,

125, 127 (D. Wyo. 1973).  Arguably it does not even prohibit the Pueblo from allowing another gas

distribution business to operate on tribal land.  See, e.g., Hardesty Co. v. Williams, 368 F.3d 1029,

1030-32 (8th Cir. 2004) (holding that lease of property to plaintiff’s competitor did not violate

noncompete clause virtually identical to covenant in Management Agreement); Ferrellgas Partners,

Inc. v. Barrow, No. 4:03-CV-107, 2006 WL 372602, at *1-3, 11 (M.D. Ga. Feb. 16, 2006) (holding

that signer of noncompete clause did not “engage in” or become “interested in” competing business

merely by selling land to plaintiff’s competitor).  But cf. Tabet v. Sprouse-Reitz Co., 75 N.M. 645,

646-48, 409 P.2d 497, 498-500 (1966) (reasoning that a commercial lease contained an “implicit”

covenant forbidding landlord from renting nearby space to tenant’s competitor).  But certainly such

a covenant does not forbid the Pueblo from “encumbering” tribal lands within the meaning of

Altheimer.  Cf., e.g., GasPlus, 510 F. Supp. 2d at 30 (“Had the Tribe wished to mortgage the land

(or facilities) during the term of the contract, the Management Agreement would have given GasPlus

no power to stop the transaction or place a cloud on the title.”).

d. Operation as dependent on tribe’s sovereign status

In concluding that the circumstances satisfied the fourth Altheimer factor – “[whether] the

operation of the facility depend[ed] on the legal status of an Indian tribe being a separate sovereign,”

983 F.2d at 811 – the Board reasoned that 
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the gasoline distribution business derives a special benefit from its
location on Reservation land, and [QEL’s] compensation for its
services is related to that special benefit.  [QEL’s] compensation is
based on profit-sharing and on bonuses derived from sales volumes,
which in turn are related to the competitive advantage of selling fuels
that are not subject to the state tax.

AR at 1041.  The Board’s rationale strays far from the principles that underlie Altheimer.  

First, as the Regional Director appeared to recognize, see AR at 39-40, any “competitive

advantage” enjoyed by the Pueblo in the wholesale gasoline business (at least from 1999 onward)

was a function of New Mexico law, not tribal sovereignty; the state had the sole power to extend the

tax break or take it away.  Complaining that QEL had created a “false dichotomy” between state law

and tribal sovereignty, the Board insisted that “the state law cannot be viewed in isolation from the

significance of tribal sovereignty,” because the Pueblo’s sovereign status had prompted passage of

the state statute.  See id. at 1041-42.  But New Mexico’s tax code, like the tax codes of other states,

is a bubbling cauldron of economic-development initiatives, special-interest protections, and social-

engineering experiments, and the extent to which any particular consideration precipitated what the

Board itself acknowledges was a “political compromise,” id. at 1042, is necessarily obscure.  What

we do know from the legislative history is that tribal sovereignty in no sense compelled the tax

break; New Mexico could have restructured the gasoline receipt tax to avoid it.  See id. at 828.  A

“competitive advantage” that relies so heavily on legislative grace cannot be said to “depend on”

tribal sovereignty, any more than would the state’s decision to build an additional highway

interchange on Pueblo land.

Nor did the operation of the Pueblo’s gasoline distribution business “depend” on the tax

break – let alone on the Pueblo’s ownership of land – in the sense that the business’s “very
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existence” would have been impossible without it.  Altheimer, 983 F.2d at 811 (quoting Shakopee

Mdewakanton Sioux Cmty., 616 F. Supp. at 1218).  Gasoline distribution businesses exist

throughout New Mexico, on and off tribal lands.  “Unlike bingo [operators], [gasoline distributors]

need not seek refuge from state civil laws by locating on a reservation.”  Id. at 812.  That the

Pueblo’s state-law tax exemption may have made its own gasoline operations more profitable than

they would have been otherwise does not demonstrate that tribal sovereignty was indispensable to

the enterprise. 

e. Summary

Of the four Altheimer factors, then, only one – the contract’s relation to the management of

a facility to be located on Indian lands – was actually present in the case at hand.  That factor,

standing alone, cannot demonstrate that the Agreement was “relative to [Indian] lands.”  The Board’s

conclusion that the Altheimer test had been satisfied was “not in accordance with law.”  5 U.S.C.

§ 706(2)(A).

2. The Agreement was not “relative to Indian lands” on any alternative theory.

The Board perceived its principal task to be viewing Old Section 81 “through the lens of the

enacting Congress” rather than the filter of Altheimer.  AR at 1019.  In its slavish search for the

intent of the 41st Congress – in its determination to resurrect the dead letter of an 1871 statute, no

matter how “confusing, paternalistic, [and] anachronistic” the statute might seem to “modern

sensibilities,” id. at 1017, 1042 – the Board’s analysis has the feel of a Renaissance fair or a Civil

War reenactment.  The Board professed to follow “the cardinal rule that until Congress repeals or

amends a statute intended to protect Indians, we must give it a sweep as broad as its language and

interpret it in light of the intent of the Congress that enacted it.”  Id. at 1034 (quoting Cent. Mach.
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Co. v. Ariz. State Tax Comm’n, 448 U.S. 160, 166 (1980); internal quotation marks and brackets

omitted).  The fact that Congress has repealed Old Section 81 appeared to escape the Board’s notice.

But if the Board performed the right task, it nevertheless reached the wrong conclusions.  Its

march through the case law demonstrates that the courts closest in time to the enacting Congress

applied Old Section 81 to transactions that concerned Indian lands on their face.  See AR at 1023-25.

The links to Indian lands are less obvious in the bingo cases beginning with Wisconsin Winnebago

Business Committee v. Koberstein, 762 F.2d 613 (7th Cir. 1985), see AR at 1025-26; but as this

Court has observed, Congress itself begged to differ with Wisconsin Winnebago’s appraisal of

congressional intent.  In Congress’s view, Wisconsin Winnebago had abridged Indians’ freedom to

contract “by doubtful inference,” and it exemplified an “overly broad reading of [Old] Section 81

... that had swept within the statute’s purview all shape and manner of contracts that had only

attenuated ties to tribal lands.”  GasPlus, 510 F. Supp. 2d at 31-32.  Congress not only amended

Section 81 to deal with cases like Wisconsin Winnebago, but believed that Wisconsin Winnebago

had been wrongly decided under the old statute.  See id. at 32.  (The Board declared, without

elaboration, that it was “not convinced” by the 106th Congress’s criticisms of the manner in which

the judiciary had attempted to apply the 41st Congress’s handiwork.  AR at 1037.)

In support of its conclusion that the Agreement was “relative to [Indian] lands” as the

enacting Congress would have understood that language, the Board cited two facts – that “the parties

to the Agreement intended to benefit from a tax exemption available to Indian tribal gasoline

distributors operating on Indian reservation lands,” and that “[t]he Agreement prohibited the Pueblo

and Kewa from participating in another gasoline distribution business on other Pueblo lands without

[QEL’s] consent.”  AR at 1034-35; see id. at 1036-37.  Both facts were part of the Altheimer
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analysis.  See supra pp. 30-33.  Neither tended to demonstrate that the Agreement was within the

scope of Old Section 81.

The Board also expressed the view that the phrase “relative to” is “plain and unambiguous.”

AR at 1035.  The Board has not always been so confident of its ability to divine the meaning of those

words.  See, e.g., Robert Johnson, 25 I.B.I.A. at 29 (“The proper application of section 81 to types

of contracts and situations not contemplated by its drafters continues to be a difficult question.”).

The Board’s fallback observation – that the phrase is “broad,” AR at 1036 – is harder to dispute, and

the Board’s theory about the intent of the 41st Congress ultimately comes down to little more than

that.  But while Old Section 81 may be “broad,” it is not limitless.  And it does not apply here.

QEL’s contract with Kewa did not come anywhere close to “transferr[ing] a property interest in tribal

lands,” Turn Key Gaming, 260 F.3d at 978; it did not even refer to tribal lands.  It was merely “[a]

contract ... to manage the Tribe’s gasoline distribution business, which had nothing more than an

attenuated connection to tribal land.”  GasPlus, 510 F. Supp. 2d at 34.

B. The Agreement was not with an Indian tribe.

To come within the ambit of Old Section 81, a contract must not only be “relative to [Indian]

lands,” but also “with [a] tribe of Indians.”  See supra p. 7.  Because the Agreement was not “with

a tribe of Indians,” it did not need Secretarial approval, regardless whether it was “relative to [Indian]

lands.”  The Court need not address this issue if the Court holds in QEL’s favor on point I or point

II(A) above.  Otherwise, however, the Court must consider the Board’s handling of the issue in 2007,

because the Court did not require the Board reexamine it on remand.  

The Regional Director decided that the Agreement was “with a tribe of Indians” because (1)

some of the Agreement’s provisions ran between QEL and the Pueblo, and (2) “a contract with a
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tribal corporation [i]s a contract with an Indian tribe.”  AR at 37.  The Board took a different

approach.  Although it refrained from “decid[ing] Kewa’s precise individual status in this case,” the

Board specifically rejected the Regional Director’s second rationale, because it agreed with QEL that

only a fact-specific inquiry can answer the question whether a tribal corporation is tantamount to a

tribe for purposes of Old Section 81.  See id. at 843.  And the Board found fault with the Regional

Director’s first rationale as well, because “a tribe’s participation as a signator to an agreement is not

necessarily dispositive in determining whether the agreement as a whole is subject to Old Section

81.”  Id. at 844.

But the Board went on to conclude that “the Agreement treated the Pueblo and Kewa as a

single contracting unit,” with the result that “the Pueblo’s participation as a party to the Agreement

... ma[d]e the entire Agreement with a ‘tribe of Indians’ for purposes of Section 81.”  Id. at 844.  The

Board explained its reasoning this way:

Nowhere does the language of the Agreement ... state that it was
intended to be treated as, in effect, two separate contracts, the terms
of which were intended to be separately and independently
enforceable between any two of the three signators.  In fact, although
the Agreement divides certain roles and responsibilities between the
Pueblo and Kewa, with Kewa undoubtedly assuming the active role
between the two, it is significant that the Agreement is drafted as an
agreement “between” two parties – not three – [QEL] “on the one
hand,” and the Pueblo and Kewa “on the other hand.”  In addition, the
Agreement provides that it cannot be modified “except in writing
signed by both parties.”  The signature lines capitalize [QEL] and the
Pueblo, but not Kewa, which appears below the Pueblo’s signature
line in lower case letters.  These are not mere semantic and stylistic
quirks, particularly when viewed collectively.

Our reading of the Agreement as treating the Pueblo and
Kewa as a single contracting unit is bolstered by the fact that the
Agreement recites that the Pueblo owns 100% of Kewa’s stock, thus
denoting its complete and exclusive control over and interest in Kewa
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at the time the Agreement was signed.

Id. at 844-45 (citations omitted).

The Board’s dogged determination to combine Kewa and the Pueblo into a “single

contracting unit” is a textbook case of arbitrary and capricious administrative decisionmaking.

Especially tortured was the Board’s attempt to attach significance to the fact that “[t]he signature

lines capitalize [QEL] and the Pueblo, but not Kewa, which appears below the Pueblo’s signature

line.”  Id. at 845.  The Board cited no evidence and no stylistic conventions in support of the notion

that the positioning of the signature lines and the typography of the party names manifested an intent

to treat the Pueblo and Kewa as one and the same party.  Regardless whether the Board’s reading of

Indian law is entitled to deference, its reading of tea leaves is not.

The remaining components of the Board’s reasoning are no more persuasive.  That the

Pueblo owned 100% of Kewa’s stock, see id., is immaterial; the hallmark of corporate status is a

legal identity separate and distinct from the corporation’s shareholders.  See, e.g., Scott v. AZL

Resources, Inc., 107 N.M. 118, 121, 753 P.2d 897, 900 (1988).  That the Agreement purported to

be “between” QEL “on the one hand” and the Pueblo and Kewa “on the other,” AR at 844 – or that

it referred to “both parties” rather than “all parties,” id. at 844-45 – is equally consistent with the

hypothesis that Kewa was the principal contracting party and that the Pueblo’s participation was a

mere afterthought that the drafters failed to accommodate seamlessly.  See, e.g., id. at 131 (“QEL

and [Kewa] agree as follows ....”); id. (“[Kewa] hereby engages QEL to manage, supervise, and

operate [Kewa’s] Gas Distribution Business ....”).  And the Board’s claimed inability to find any

textual evidence that the parties intended to treat the Agreement as “two separate sub-agreements,

one between [QEL] and Kewa and the other between [QEL] and the Pueblo,” id. at 844 – “the terms

Case 1:11-cv-00047-RMU   Document 14    Filed 08/01/11   Page 37 of 41



38

of which were intended to be separately and independently enforceable between any two of the three

signators,” id. – is belied on the very next page of the Board’s decision by the Board’s observation

that without the noncompete clause, “the Pueblo, as sole shareholder of Kewa, could simply dissolve

Kewa and its business and start a new gasoline distribution business without [QEL],” id. at 845.  In

fact, the Agreement explicitly provided that “[a]ny dispute between QEL and [Kewa] or QEL and

the Pueblo ... which cannot be resolved between them[] shall be resolved by binding arbitration.”

Id. at 136 (emphasis added); see also, e.g., id. at 137 (referring to Kewa’s and Pueblo’s noncompete

“covenants,” not “covenant”); id. at 138 (“[T]he Pueblo and/or [Kewa] shall own [the business’s

intellectual property], and QEL shall have no right to utilize any [of it] without the express written

permission of the Pueblo and [Kewa].” (emphasis added)).  For that matter, if the parties meant to

treat the Pueblo and Kewa “as a single contracting unit,” id. at 844, why did the Pueblo and Kewa

separately sign the Agreement, and why did the Agreement specify two distinct addresses at which

notice was to be given to Kewa and the Pueblo, respectively?  See id. at 839-40.

None of this is to suggest that the Pueblo was a party to the Agreement in its own right – at

least not to the degree necessary to turn the Agreement into a contract “with a tribe of Indians” and

thus bring it within the purview of Old Section 81.  To the contrary, the Pueblo was a nominal party

to the contract; it undertook almost no obligations of its own.  The Pueblo believed that its approval

of the Agreement was “necessary in order to assure that the Pueblo fully back[ed] the venture on

behalf of Kewa,” AR at 129, and presumably it subscribed to the Agreement to demonstrate its

support for the new business.  The single promise that the Pueblo made under the Agreement – not

to establish a competing gasoline distribution business, see id. at 137 – was an easy promise to keep,

given that the Pueblo was Kewa’s sole shareholder, and the Pueblo would be shooting itself in its
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wholly owned foot were it to establish a rival venture.  

And in any event, that promise did not subject QEL’s contract with Kewa to Old Section 81’s

requirement of Secretarial approval.  Precisely on point is Inecon Agricorporation v. Tribal Farms,

Inc., 656 F.2d 498 (9th Cir. 1981), in which a tripartite agreement among a tribe, a tribal corporation,

and a non-Indian contractor failed to garner official approval from the Secretary, see id. at 499-500.

“The Tribe’s sole interest in the contract [was] its pledge ‘not to interfere, hinder, or otherwise

obstruct [the non-Indian party], its officers, agents or employees in its performance of its contract

duties or receipt of its contract rights.’”  Id. at 501.  The Ninth Circuit held that “[i]n light of the

Tribe’s limited role under the ... agreement,” the agreement was “enforceable as between [the tribal

corporation] and [the non-Indian party].”  Id.  On the authority of of Inecon, the Board appropriately

disclaimed reliance on the Regional Director’s theory that the contract between QEL and Kewa had

been “with a tribe of Indians” merely because the Pueblo had signed it.  See AR at 37, 843-44.

Likewise erroneous was the Regional Director’s pronouncement that “a contract with a tribal

corporation [i]s a contract with an Indian tribe.”  AR at 37.  The Regional Director based the

contention on Pueblo of Santa Ana v. Hodel, 663 F. Supp. 1300 (D.D.C. 1987), in which this Court

held that a “non-profit instrumentality of the Pueblo” – an instrumentality that had no shareholders

and made no attempt to “hold itself out as a separate corporate entity” – was in substance the Pueblo

itself.  Id. at 1306.  But as the Board recognized, “[t]he court made no blanket ruling about all

tribally-created corporations or instrumentalities.”  AR at 843.  Kewa, in contrast with the tribal

instrumentality at issue in Pueblo of Santa Ana, was a for-profit corporation that had shareholders

and explicitly held itself out as “a distinct legal entity.”  See supra p. 3.  And the Pueblo, in contrast

with the tribe in Pueblo of Santa Ana, took care to obtain Secretarial approval of the one contract

Case 1:11-cv-00047-RMU   Document 14    Filed 08/01/11   Page 39 of 41



40

clearly needing such approval – the lease of tribal lands to Kewa.  See 663 F. Supp. at 1306; supra

p. 4.  There is no evidence in the record that would justify treating Kewa as an alter ego of the

Pueblo, and neither the Regional Director nor the Board asserted otherwise.

In short, the Board correctly rejected the Regional Director’s reasons for holding that the

Agreement was “with a tribe of Indians” under Old Section 81.  And the Board’s alternative rationale

for reaching the same result cannot be sustained.  For this reason, too, the decisions of the Regional

Director and the Board to invalidate the Agreement for want of Secretarial approval under Old

Section 81 were arbitrary, capricious, and contrary to law.

Conclusion

For the foregoing reasons, the Court should award summary judgment to QEL and set aside

the decision of the Board.
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