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INTRODUCTION 
 
 Since 1871, 25 U.S.C. § 81 has made clear that certain contracts between tribes and non-

tribal entities are “null and void” unless approved by the Secretary of the Interior.  In 1996, 

Plaintiff Quantum Entertainment Limited (QEL) signed a contract with the Santo Domingo 

Pueblo to operate a tribally-owned gasoline distribution business on the Pueblo’s lands.  Located 

on tribal lands, the business would benefit from a competitive tax advantage.  The contract 

granted QEL nearly half of all profits from the business, plus performance bonuses.  The 

Secretary never approved the agreement.  Years later, new Pueblo leadership questioned the 

contract’s fairness and submitted the agreement to the Department of the Interior for review.  

The Department’s Regional Director found the agreement to have required Secretarial approval 

under 25 U.S.C. § 81.  Having never received that approval, the contract was never valid.  The 

Interior Board of Indian Appeals has twice affirmed that conclusion.  The Board correctly 

applied the facts, correctly interpreted the statute, and correctly applied the version of § 81 in 

effect at the time the contract was signed.  The IBIA’s decisions must therefore be affirmed and 

Defendant’s motion for summary judgment should be granted. 

BACKGROUND 
 
I. Factual & Procedural Background 
 

As a case under the Administrative Procedure Act, Local Civil Rule 7(h) excludes the 

parties here from the requirement to submit statements of uncontested material facts with their 

summary judgment motions.  Defendant’s factual summary cites to the Department of the 

Interior’s Administrative Record (see ECF Doc. 12) using the unique page identifier located on 

the bottom right-hand corner of each Record page (“ARxxxx”). 
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 A. The Management Agreement 
 
 In August 1996, the Santo Domingo Pueblo, Kewa Gas Limited (a Pueblo-owned 

corporation), and QEL entered into a Management Agreement under which QEL would manage 

a wholesale gasoline distribution business for the Pueblo.  AR0129–30; AR0131–40 

(management agreement).  The Pueblo’s Tribal Council had established Kewa Gas Limited—on 

the same day that the Management Agreement was entered—to, among other purposes, promote 

economic development on the Pueblo’s reservation in north-central New Mexico, including the 

sale and distribution of gasoline.  See AR0055–56; AR0057–83 (corporate charter).  The 

distribution business subject to the Management Agreement was to be located on federally-held 

Pueblo lands that the Pueblo leased to Kewa Gas.  AR0088–128 (lease and Pueblo approvals).  

The tract is located in Sandoval County, New Mexico, alongside U.S. Interstate Highway 25 

between Santa Fe and Albuquerque, and also included a Pueblo-owned retail gas station.  See 

AR0149–52 (title description); AR0130.  The distribution business consisted of large above-

ground tanks, to which trucks would deliver gasoline for storage before the fuel was removed 

and delivered to retail service stations both on and off Pueblo lands.  AR0297–98. 

 Locating the tribally-owned distribution business on an Indian reservation provided a 

unique benefit.  After the U.S. Supreme Court decision in Oklahoma Tax Commission v. 

Chickasaw Nation, 515 U.S. 450 (1995), federal Indian law principles and state law combined to 

free a tribal distributor’s on-reservation receipt and resulting downstream sale of gasoline from 

New Mexico’s state gasoline tax.  AR0828 (footnote 1 in 2007 IBIA opinion); AR0559–64 

(explaining state’s complicated receipt tax system in 1996); AR0595–608 (state tax rulings).  As 

of 1996, a tribal business could lawfully receive gasoline on the tribe’s reservation for storage, 
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and sell the gasoline to retail stations outside the reservation, without state gasoline tax ever 

attaching to the transactions.  AR0563–64.  The Pueblo’s Tribal Council sought to take 

advantage of that benefit in approving the QEL Management Agreement.  See AR0129.  In 1999, 

the New Mexico Legislature amended state tax law to limit, but not eliminate, the benefit for 

tribes.  See AR0566–69.  The amendment imposed a tax before the gasoline reached the tribal 

distributor, but also provided a tax deduction for the benefit of certain existing, tribally-owned 

wholesale distribution businesses.  See AR0627–30 (amendments to state tax law).  The 

deduction allowed for the continued tax-free sale of a specific volume of wholesale gasoline 

outside of the reservation.1  See AR0629–30. 

 Under the Management Agreement, QEL directed and managed the day-to-day operation 

of the distribution business; negotiated gasoline purchase and sale prices; made payments of all 

operating costs from Kewa Gas funds; hired and supervised all employees; maintained all 

business books and records; marketed and promoted the business; and had other administrative 

responsibilities.  AR0131–33.  In exchange, QEL was to be paid forty-nine percent of the net 

income from the business, as well as a “fee equal to .03 per gallon” sold to the Pueblo’s nearby 

retail gas station and “a monthly performance bonus in an amount equal to .005 per gallon” for 

every gallon sold in excess of 1 million gallons per month.  AR0134–35.  The Pueblo and Kewa 

Gas also covenanted not to participate in any other gasoline distribution business within the 

State.  AR0137.  The Agreement was for a period of ten years, with QEL holding an option for 

up to two ten-year extensions.  AR0135.  The Pueblo, Kewa Gas, and QEL operated under the 

                                                 
1 Another deduction allowed tribally-owned retail gas stations to sell gasoline on the reservation 
without the state tax.  See AR0629. 
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Agreement until October 2003.  See AR0036–41. 

 B. Agency Review and Proceedings 
 
In authorizing the Agreement, the Pueblo’s Tribal Council recognized that the Agreement 

may require approval by the Secretary of the Interior, and authorized Kew Gas to commence 

operation of the business pending that approval.  AR0130.  The Secretary never approved the 

Management Agreement.  In March 2003, then-Pueblo Governor Everett Chavez wrote the 

Department of the Interior’s Bureau of Indian Affairs (BIA) Superintendent for the Southern 

Pueblos Agency requesting that BIA review the Management Agreement.  AR0052.  Governor 

Chavez requested the review to ensure that the Agreement was fair to the Pueblo and that the 

Pueblo’s legal rights were adequately protected.  AR0052.  The Governor also expressed 

concern that the Agreement was too lucrative for QEL.  AR0052.  The BIA met with Governor 

Chavez to discuss his request.  AR0297–98.  At that meeting, the Governor articulated health 

and safety concerns associated with the business’s location near the Santo Domingo elementary 

school.  AR0297–98.  The Governor had requested that QEL relocate the facility; the company 

refused to do so.  AR0298. 

On October 23, 2003, the BIA’s Acting Regional Director provided written notice to 

Governor Chavez and the QEL President that, at the time the Agreement was signed, it had 

required approval by the Secretary under 25 U.S.C. § 81, that such approval had not been 

obtained, and, therefore, that the Agreement was not legally valid.  AR0036–41.  The Acting 

Regional Director applied the version of 25 U.S.C. § 81 in effect at the time the Agreement was 

signed, rather than an amended version of the statute enacted in 2000.  See AR0036.  The 

Director decided not to approve the Agreement because its terms were contrary to the Pueblo’s 
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best interest.2  AR0040.  The agency provided QEL and the Pueblo with notice concerning the 

option to appeal the initial decision to the Interior Board of Indian Appeals (IBIA).  AR0040–41. 

 QEL acted upon that option and properly appealed.  AR0002–05. 

After extensive briefing on appeal, the IBIA upheld the Acting Regional Director’s 

decision that the Agreement was invalid under 25 U.S.C. § 81.  AR0826–58 (Quantum Entm’t, 

Ltd. v. Acting Southwest Regional Director (“QEL I”), 44 IBIA 178 (2007)).  The IBIA also 

affirmed the Acting Regional Director’s authority to declare the Agreement void absent the 

requisite Secretarial approval (AR0853–54), and determined that QEL lacked standing to appeal 

the Acting Regional Director’s decision not to approve the Agreement.  AR0849–52.  After the 

BIA conceded that certain demands in the letter were not legally binding (see AR0269–70 (BIA 

brief before the IBIA)), the IBIA dismissed as moot the portion of the appeal challenging the 

demand that QEL disgorge funds received under the Agreement.  AR0854–55.  Finally, the IBIA 

found no merit in QEL’s due process claims against the Acting Regional Director, as the 

Department’s appeal process granted QEL the opportunity to be heard.  AR0855–56. 

 C. District Court Remand 
 
 On July 20, 2007, QEL challenged the IBIA’s QEL I decision in this Court under the 

Administrative Procedure Act.  See Quantum Entm’t, Ltd. v. U.S. Dep’t of the Interior (“QEL 

II”), 597 F. Supp. 2d 146, 150 (D.D.C. 2009).  The Court granted, in part, QEL’s motion for 

summary judgment and remanded QEL I to the IBIA for further explanation.  Id. at 152–55.  

Specifically, the Court held that the IBIA had acted arbitrarily and capriciously by assuming, 

                                                 
2 Approval authority is delegated to the BIA’s Regional Directors.  See Indian Affairs Manual, 
pt. 3, ch. 4, available at www.bia.gov/WhatWeDo/Knowledge/Directives/IAM/index.htm. 
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rather than explaining the basis for its determination, that (1) the application of an amended 25 

U.S.C. § 81 to the Agreement would have an impermissible retroactive effect; and (2) that the 

Agreement would require Secretarial approval under the version of 25 U.S.C. § 81 in effect at 

the time that the Pueblo, Kewa Gas, and QEL entered the Agreement.  Id.  Central to the Court’s 

holding was the IBIA’s decision to abstain from determining whether the Agreement was a 

contract “relative to” Indian lands under 25 U.S.C. § 81.  Id. at 154. 

  The IBIA issued its decision on remand on December 7, 2010.  See AR1016–59 

(Quantum Entm’t, Ltd. v. Acting Southwest Regional Director (“QEL III”), 52 IBIA 289 

(2010)).  The IBIA provided the explanation requested by the Court in QEL II and again 

affirmed the Acting Regional Director’s decision.  The IBIA determined that (1) the 

Management Agreement was “relative to” Indian lands (thereby requiring Secretarial approval); 

and (2) because that lacking approval made the Agreement invalid, application of the amended 

25 U.S.C. § 81 would have an impermissible retroactive effect by validating an otherwise invalid 

contract.  See AR1034–49.  QEL has again challenged the IBIA decision under the 

Administrative Procedure Act.  See Compl. (ECF Doc. 1). 

II. Statutory & Regulatory Background 
 

For 140 years, Congress has required that certain contracts between tribes and non-tribal 

entities be approved by the Secretary of the Interior.  See, e.g., 25 U.S.C. § 81(b).  

 A. “Old Section 81” 
 
In 1871, Congress first required that all agreements “made by any person with any tribe 

of Indians . . . in consideration of services for said Indians relative to their lands” must be 

approved by the Secretary of the Interior.  See Act of Mar. 3, 1871, ch. 120, §3, 16 Stat. 544, 570 
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(1871) (made permanent by Act of May 21, 1872, ch. 177, §§ 1, 2, 17 Stat. 136 (1872)); 

AR0828–29.  Any contracts lacking the required Secretarial approval were “null and void.”  Act 

of Mar. 3, 1871, ch. 120, 16 Stat. at 570.  Congress eventually codified that requirement at 25 

U.S.C. § 81.  See 25 U.S.C. § 81 (1994).  Congress intended this “Old Section 81” “to protect the 

Indians from improvident and unconscionable contracts.”  Altheimer & Gray v. Sioux Mfg. 

Corp., 983 F.2d 803, 805 (7th Cir. 1993) (citation and internal quotation omitted).  The scope of 

contracts that require approval under 25 U.S.C. § 81 was extremely broad.  See Wis. Winnebago 

Bus. Comm. v. Koberstein, 762 F.2d 613, 617–18 (7th Cir. 1985).  Old Section 81 also included a 

qui tam provision, allowing suit in the name of the United States to recover payments made 

under a void contract.  See 25 U.S.C. § 81 (1994) (“[A]ll money or other thing of value paid . . . 

in excess of the amount approved by the Commissioner and Secretary for such services, may be 

recovered by suit in the name of the United States in any court of the United States”).  The IBIA 

attached portions of Old Section 81’s legislative history to its December 10, 2010, opinion.  See 

AR1051–57. 

B. “New Section 81” 
 
 In 2000, four years after the QEL Management Agreement, Congress amended 25 U.S.C. 

§ 81 to remove the requirement that a contract be for services “relative to [Indian] lands,” 

replacing it with a requirement that the contract “encumber Indian lands” for a period of at least 

seven years.  See 25 U.S.C. § 81 (2004).  This “New Section 81” also eliminated the qui tam 

provision.  See id.  Congress passed New Section 81 to limit the range of transactions that 

require Secretarial approval.  See S. Rep. No. 106-150, at 9 (1999).  The parties agree that the 

Management Agreement would not have required Secretarial approval under New Section 81.  
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See AR0909–10 (stipulation). 

 C. Departmental Appeal Regulations 
 
 Department of the Interior regulations applicable to tribes and tribal lands are found at 

Title 25 in the Code of Federal Regulations.  Procedures and practice for appeals from 

administrative decisions are located in Subchapter A, Part 2.  Specifically, § 2.6 provides, in 

part: 

(a) No decision, which at the time of its rendition is subject to appeal to a superior 
authority in the Department, shall be considered final so as to constitute 
Departmental action subject to judicial review under 5 U.S.C. 704, unless when an 
appeal is filed, the official to whom the appeal is made determines that public safety, 
protection of trust resources, or other public exigency requires that the decision be 
made effective immediately. 
 
(b) Decisions made by officials of the Bureau of Indian Affairs shall be effective 
when the time for filing a notice of appeal has expired and no notice of appeal has 
been filed. 
 

25 C.F.R. § 2.6.  The IBIA’s authority can be found at 43 C.F.R. § 4.1(b)(2). 
 

STANDARD OF REVIEW 
 
 QEL seeks review of the IBIA decisions under the Administrative Procedures Act 

(“APA”), 5 U.S.C. §§ 701–706.  Compl. ¶ 3.  Under the APA, courts may overturn agency 

decision-making only where found to be “arbitrary, capricious, an abuse of discretion, or 

otherwise not in accordance with law.”  See 5 U.S.C. § 706(2)(A); Citizens to Pres. Overton 

Park v. Volpe, 401 U.S. 402, 416 (1971).  That standard of review is narrow, and does not 

empower courts to substitute their judgment for that of the agency.  Marsh v. Or. Natural Res. 

Council, 490 U.S. 360, 378 (1989).  Judicial review is limited to the administrative record before 

the agency at the time the decision was made, Fla. Power & Light Co. v. Lorion, 470 U.S. 729, 

743 (1985), and a court’s role is only to determine whether the agency considered the relevant 
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factors and information and articulated a “rational connection between the facts found and the 

choice made.”  Bowen v. Am. Hosp. Ass’n, 476 U.S. 610, 626 (1986) (citation and internal 

quotation omitted); see also Pub. Citizen, Inc. v. Fed. Aviation Admin., 988 F.2d 186, 197 (D.C. 

Cir. 1993).  If the agency’s decision is found to be arbitrary and capricious or contrary to law, 

the proper remedy is to remand the decision to the agency for further consideration.  See Camp v. 

Pitts, 411 U.S. 138, 142–43 (1973). 

 As this Court noted in QEL II, the Supreme Court has established a two-part test to 

determine the validity of an agency’s interpretation of a statute that Congress has tasked the 

agency to administer.  See QEL II, 597 F. Supp. 2d at 151 (citing Chevron, U.S.A., Inc. v. 

Natural Res. Def. Council, Inc., 467 U.S. 837 (1984)).  That test:  

requires the court to first look to “whether Congress has spoken to the precise 
question at issue.” [Chevron, 467 U.S.] at 842, 104 S. Ct. 2778.  If so, the court ends 
its inquiry.  Id.  But, if the statute is ambiguous or silent, the second step requires the 
court to defer to the agency's position, as long as it is “based on a permissible 
construction of the statute.”  Id. at 843, 104 S. Ct. 2778; Sea-Land Serv., Inc. v. Dep't 
of Transp., 137 F.3d 640, 645 (D.C. Cir. 1998) (holding that “[Chevron] deference 
comes into play, of course, only as a consequence of statutory ambiguity, and then 
only if the reviewing court finds an implicit delegation of authority to the agency”). 

 
QEL II, 597 F. Supp. 2d at 151. 
 

ARGUMENT 
 
 QEL’s case rises and, ultimately, falls on the IBIA’s interpretation of the record and Old 

Section 81.  To prevail, QEL must show that (contrary to the record) the Management 

Agreement was not “with [a] tribe,” or overcome the deference owed to the IBIA’s interpretation 

of the phrase “relative to [Indian] lands.”  QEL can do neither.  Because Old Section 81 makes 

the Management Agreement void, the retroactive application of New Section 81 (under which 

the Agreement would be valid) is impermissible.  QEL lacks standing to challenge the Acting 
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Regional Director’s decision not to approve the Agreement, and the Department’s administrative 

appeal procedures adequately protected QEL’s due process rights.  The IBIA decision must 

therefore be upheld. 

I. The Management Agreement Required Secretarial Approval Under Old Section 81. 
 
 The Management Agreement is void under Old Section 81 because it did not receive 

Secretarial approval.  The statute required that approval for any contract “with any tribe of 

Indians . . . in consideration of services for said Indians relative to their lands.”  25 U.S.C. § 81 

(1994);3 see AR0842 (breaking the applicable provision into a three-part test).  The parties do 

not dispute that the lands in question are Indian lands.  AR0842.  The administrative record and 

the deference owed to federal agencies under the Chevron doctrine compel upholding the IBIA’s 

conclusions that the Agreement was “with [a] tribe” and “relative to [Indian] lands.” 

 A. The Pueblo’s Role in the Management Agreement made it a Contract “With 
[a] Tribe of Indians.” 

 
 The IBIA’s determination that QEL entered a contract “with [a] tribe” must be upheld 

because the Santo Domingo Pueblo was a party to the Management Agreement.  The 

Agreement’s terms, the surrounding circumstances, and the nature and extent of the Pueblo’s 

role all support that conclusion.  AR0843–46.  The Agreement’s opening paragraph notes that 

the contract is between “[QEL], on the one hand, and the Santo Domingo Pueblo . . . , and Kewa 

Gas Limited (‘Distributor’), on the other.”  AR0131.  The Pueblo signed the Agreement 

(AR0140) after a Tribal Council resolution authorized the Governor to execute the contract 

(AR0129–30).  In its authorization, the Tribal Council recognized that the Agreement was “by 

                                                 
3 The full language of the relevant portions of Old Section 81is reproduced at AR1058. 
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and among [QEL], Kewa Gas and the Pueblo of Santo Domingo . . . .”  AR0130 (resolution 

authorizing the Agreement).  The Pueblo gave up valuable consideration by committing not to 

participate in any other gasoline distribution business within the State.  AR0137.  That 

commitment was integral to the Management Agreement, as it prevented the Pueblo from 

defeating the contract by simply dissolving Kewa Gas.  See AR0845.  And the Pueblo’s presence 

was vital because Kewa’s charter prevented it from entering contracts on the Pueblo’s behalf.  

See AR0065.  Without the Pueblo, the non-compete portions of the Management Agreement 

could not have been effective.  The Pueblo’s role was underscored through the inclusion of a 

dispute resolution clause with respect to QEL and the Pueblo.  AR0136.  

 Existing caselaw also supports a determination that the Agreement was with the Pueblo.4 

 As the IBIA noted, the Pueblo’s role here was far more expansive that of the tribe in Inecon 

Agricorporation v. Tribal Farms, Inc., 656 F.2d 498 (9th Cir. 1981).  AR0845.  In Inecon, the 

tribe’s sole obligation was not to interfere in the contract.  Inecon Agricorp., 656 F.2d at 501.  

The present facts, however, align much more closely with Altheimer, where a wholly-owned 

tribal corporation and governmental subdivision entered into an agreement with a medical supply 

company to manufacture and market latex medical products.  983 F.2d at 806.  Similar to the 

facts here, the non-tribal party in Altheimer acted as if the tribe was party to the agreement (see 

id. at 808); the contract expressly recognized the tribe as a party (see id. at 808–09); and the tribe 

                                                 
4 The IBIA decision discussed Pueblo of Santa Ana v. Hodel, 663 F. Supp. 1300, 1305 (D.D.C. 
1987).  See AR0843.  The decision is not relevant to the IBIA’s ultimate determination, 
however, because it involved the question of whether a tribal enterprise could be considered a 
tribe.  See Pueblo of Santa Ana, 663 F. Supp. at 1305 (“They contend that Santa Ana Enterprises 
is a separate entity for purposes of contracting . . . .).  Here, the IBIA’s conclusion rests on the 
Pueblo itself being party to the QEL Management Agreement.  See AR0846. 
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did not distinguish between itself and the corporation.  See id. at 809 (referencing, inter alia, the 

corporate charter and the fact that the board of directors was comprised of tribal members).  The 

Seventh Circuit held that the contract was “with [a] tribe” for purposes of Old Section 81.  Id. at 

810.  The same conclusion applies here. 

 B. The Management Agreement Was a Contract “Relative to [Indian] Lands.” 
 
 The IBIA’s conclusion that the phrase “relative to [Indian] lands” included contracts like 

the QEL Management Agreement also must be upheld.  In interpreting that phrase, the IBIA 

undertook an expansive analysis of Old Section 81, its legislative history, existing caselaw, and 

the facts surrounding the Agreement.  See AR1034–42.  To overturn the IBIA’s conclusion, QEL 

must establish that the only permissible interpretation of “relative to [Indian] lands” is one that 

excludes the Management Agreement.  It cannot do so. 

  1. Congress Unambiguously Intended Contracts Like the Management 
Agreement to Require Secretarial Approval. 

 
 The first step in determining whether an agency has validly interpreted a statute is to ask 

whether Congress has already spoken on the issue.  Chevron, 467 U.S. at 842.  Courts use the 

traditional tools of statutory construction in answering that question.  Natural Res. Def. Council, 

Inc. v. Browner, 57 F.3d 1122, 1125 (D.C. Cir. 1995) (citing Chevron, 467 U.S. at 843, n.9).  

Those tools include “examination of the statute’s text, legislative history, and structure, as well 

as its purpose.”  Bell Atl. Tel. Co. v. F.C.C., 131 F.3d 1044, 1047 (D.C. Cir. 1997) (internal 

citations omitted).  If Congress’s intent is clear, the court’s inquiry is at an end.  Chevron, 467 

U.S. at 858–64. 

 Any statutory analysis must begin with the words of the statute itself.  See So. Cal. 

Edison Co. v. FERC, 116 F.3d 507, 511 (D.C. Cir. 1997); Sea-Land Service, 137 F.3d at 645 
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(“The plain meaning of a statute is (at least for starters) the one produced by reading its words to 

have the meaning they do in most contexts . . . .”).  “Where the terms in a statute are 

unambiguous, further judicial inquiry into the intent of the drafters is generally unnecessary,” 

Browner, 57 F.3d at 1127 (citations omitted), unless a literal application of the statute is 

“‘demonstrably at odds with’” that intent.  Saadeh v. Farouki, 107 F.3d 52, 58 (D.C. Cir. 1997) 

(quoting Griffin v. Oceanic Contractors Inc., 458 U.S. 564, 571 (1982)).  Statutory terms, 

however, must be examined within the context of the statute as a whole.  See Bell Atl., 131 F.3d 

at 1047; Sanofi-Aventis v. Food & Drug Admin., 725 F. Supp. 2d 92, 98 (D.D.C. 2010). 

 Here, just as the IBIA determined (AR1035), the Congressional intent behind the phrase 

“relative to [Indian] lands” is clear on its face.  The term “relative” has the ordinary meaning of 

“a thing having a relation to or connection with or necessary dependence on another thing.”  

AR1035 (quoting Free Merriam-Webster Online Dictionary).5  Using the ordinary meaning of 

“relative,” Old Section 81 applies to contracts “necessarily connected with, or dependent upon 

the tribes’ lands.”  AR1035.  That was precisely the case with the QEL Management 

Agreement—its very existence was based upon the fact that the distribution business would be 

located on Indian lands.  At the time of the Agreement, New Mexico state gasoline taxes did not 

apply to gasoline received by and resold from tribal businesses on Indian reservations.  See 

AR0828 (footnote 1); AR0559–64 (Pueblo brief before the IBIA); AR0595–608 (New Mexico 

state tax rulings).  That point of law created a competitive price advantage for the distribution 

business that served as the basis for QEL Management Agreement.  See QEL II, 597 F. Supp. 2d 

                                                 
5 Neither QEL nor the BIA argued before the IBIA that “relative to” had a different meaning 
when Old Section 81 was initially enacted.  AR1035 (footnote 14). 
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at 148.  Indeed, the tax advantage was referenced in the Tribal Council resolution authorizing the 

Governor to enter the contract.  AR0129.  But the Agreement is also “necessarily connected 

with” Indian lands in another way.  The Agreement’s non-compete clause prevented the Pueblo 

from engaging in another gasoline distribution business within the State, including on the 

Pueblo’s reservation.  See AR0137.  Thus, the Agreement is also “relative to [Indian] lands” 

because it limited the Pueblo’s right to derive value from those lands.  See AR1037. 

 Old Section 81’s context also supports a reading that includes the Management 

Agreement.  As the IBIA noted, Congress passed the statute nearly 140 years ago “in the 

historical context of paternalism, a guardian-ward relationship between the United States and 

tribal Indians, and the view that tribes and non-citizen Indians were incompetent to 

independently handle their business affairs.”  AR1036.  Given that context, it is difficult to 

imagine that Congress would have meant to exclude from the Secretarial-approval requirement a 

contract that was based upon, and further limited a tribe’s ability to use, land that the federal 

government had set aside for the tribe’s benefit.  The statute’s sweeping language demonstrates 

the point: 

That hereafter no contract or agreement of any kind shall be made by any person 
with any tribe of Indians for the payment or delivery of any money or other thing of 
value . . . in consideration of services for said Indians relative to their lands. 

 
Act of May 21, 1872, 17 Stat. 136 (emphasis added) (reproduced at AR1058).  Congress 

intended Old Section 81 to be expansive, not limiting. 

 And if the meaning of “relative to [Indian] lands” was not clear from the statutory 

language, Old Section 81’s legislative history, purpose, and structure underscore a Congressional 

intent to require Secretarial approval for the Management Agreement.  See So. Cal. Edison, 116 
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F.3d at 512–15 (searching structure and legislative history to discern intent).  The IBIA 

examined Old Section 81’s legislative history, concluding that Congress assumed a broad scope 

for the “relative to” provision.  See AR1036 (citing Appendix 1 to opinion).  At a minimum, the 

legislative history contains nothing that would compel a meaning different from a straight-

forward reading.  See AR1050–57.  That straight-forward reading therefore must prevail.  See 

Browner, 57 F.3d at 1127–29.  Indeed, the very purpose of the statute was to protect Indians 

from contracts demanding exorbitant fees.  See AR1021–22 (citing Appendix 1 to opinion); In re 

Sanborn, 148 U.S. 222, 227 (1893) (noting that the statute was “intended to protect the Indians 

from improvident and unconscionable contracts”).  Such was precisely the Pueblo’s concern 

over the contract here; a concern that involved the use of Indian lands.  See AR0052; AR0297–

98.  And Congress could not have intended the “relative to” language to include only those 

situations in which a tribe is transferring a property interest.  As the IBIA noted (AR1035), the 

Indian Nonintercourse Act has prohibited such transactions since 1834.  See 25 U.S.C. § 177; see 

also Wis. Winnebago, 762 F.2d at 618 (discussing then-applicable Congressional policy of 

requiring approval for all transactions in Indian land). 

  2. Even if Congressional Intent Was Ambiguous, the IBIA’s Interpretation is 
Entitled to Deference. 

 
 The IBIA’s interpretation of “relative to [Indian] lands” must stand even if Congressional 

intent for the phrase is ambiguous.  If Congress was silent or ambiguous on a specific statutory 

issue, any permissible agency interpretation is entitled to deference.  Bell Atl., 131 F.3d at 1047.  

That interpretation must be “reasonable in light of the Act’s text, legislative history, and 

purpose.”  So. Cal. Edison, 116 F.3d at 511 (citation omitted).  Stated differently, an agency’s 

interpretation of an ambiguous statutory term is entitled to deference unless it is “manifestly 
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contrary to the statute.”  Mount Royal Joint Venture v. Kempthorne, 477 F.3d 745, 754 (D.C. Cir. 

2007) (quoting Chevron, 467 U.S. at 844).  The IBIA’s interpretation easily meets that standard. 

 As detailed above, Old Section 81’s text, legislative history, and purpose all support a 

reading of “relative to [Indian] lands” that includes the Management Agreement.  Such a 

conclusion is by no means “manifestly contrary” to a statute whose overall purpose is to protect 

Indians from unfair contracts by requiring Secretarial approval.  Indeed, some courts have 

arrived at a similar conclusion.  See, e.g., Wis. Winnebago, 762 F.2d at 618 (“It is obvious from 

the broad language ‘relative to their lands’ that Congress intended to cover almost all land 

transactions.”).6  And the IBIA’s interpretation must be upheld for an additional, independent 

reason.  Ambiguous statutory provisions enacted for the benefit of Indians are to be interpreted 

for the benefit of tribes.  See Cobell v. Norton, 240 F.3d 1081, 1101 (D.C. Cir. 2001) (quoting 

Montana v. Blackfeet Tribe of Indians, 471 U.S. 759, 766 (1985)); Muscogee (Creek) Nation v. 

Hodel, 851 F.2d 1439, 1444–45 (D.C. Cir. 1988) (quoting Blackfeet Tribe, 471 U.S. at 766); Star 

Lake R.R. Co. v. Lujan, 737 F. Supp. 103, 109 (D.D.C. 1990), aff’d, 925 F.2d 490 (D.C. Cir. 

1991) (per curiam) (before R. Ginsburg, J., D. Ginsburg, J., and Henderson, J.); Confederated 

                                                 
6 Courts have consistently given broad meaning to the “relative to” provision.  In A.K. 
Management Co. v. San Manuel Band of Mission Indians, the Ninth Circuit held a contract was 
“relative to [Indian] lands” because the non-Indian party had an exclusive right to build and 
control a bingo facility, which was located on tribal lands, and the contract prohibited the tribe 
from encumbering the land.  See 789 F.2d 785, 787 (9th Cir. 1986).  A year later, holding that 
exclusive control and an encumbrance clause were not required, the Ninth Circuit found a 
management contract for an on-reservation bingo facility was “relative to [Indian] lands” solely 
because the non-Indian party had the exclusive right to build and operate the facility.  Barona 
Grp. of Capitan Grande Band of Mission Indians v. Am. Mgmt. & Amusement, Inc., 840 F.2d 
1394, 1404 (9th Cir. 1987).  The Eighth Circuit went even further in reviewing an agreement for 
site work and employment services, holding that the “relative to” language incorporates all 
agreements that involve actual “incidents and rights of property ownership.”  United States ex 
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Tribes of Coos, Lower Umpqua & Siuslaw Indians v. Babbitt, 116 F. Supp. 2d 155, 158–59 

(D.D.C. 2000); cf. Cal. Valley Miwok Tribe v. United States, 515 F.3d 1262, 1266 n.7 (D.C. Cir. 

2008) (noting that agency deference is particularly appropriate where the interpretation advances 

the trust relationship between the Government and Indians). 

  3. Though Unnecessary, an Examination of Altheimer Factors Also Supports 
a Conclusion that the Agreement is “Relative to [Indian] Lands.” 

 
 The IBIA also expanded its analysis of “relative to [Indian] lands” to include an 

examination of existing caselaw.  In response to QEL’s arguments, the IBIA examined the 

Management Agreement under the four-factor inquiry articulated in Altheimer.  See AR1037–42. 

 The factors are: (1) whether the contract relates to management of a facility located on Indian 

lands; (2) whether the non-Indian party has the exclusive right to operate the facility; (3) whether 

the Tribe is forbidden from encumbering the property; and (4) whether the operation of the 

facility depends on the Tribe’s legal status.  Altheimer, 983 F.2d at 811.  Though important, 

“none of the above factors are the ‘sine qua non’ of a contract which relates to Indian lands.”  Id. 

(italics in original).  The Seventh Circuit held that the Altheimer contract was not “relative to” 

Indian lands because it met only the first—and then only arguably—of the four factors.  See id. 

at 811–12.  When applied to the QEL Management Agreement, the IBIA concluded that the 

Altheimer factors did not change the results of its statutory analysis. 

 First, the IBIA noted that the Agreement undisputedly relates to management of a facility 

located on Indian lands.  AR1038.  And the facts here go even further than those in Altheimer, 

where the facility in question already existed and was part of the tribe’s ongoing business.  See 

                                                                                                                                                             
rel. Steele v. Turn Key Gaming, Inc., 260 F.3d 971, 979–80 (8th Cir. 2001). 
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983 F.2d at 811.  The QEL-managed facility, by contrast, was constructed anew “because of the 

tax exemption obtained by locating the business on tribal reservation lands.”  AR1038 (emphasis 

added). 

 Second, the Management Agreement gave QEL nearly-exclusive control over the 

gasoline distribution business.  AR1038–39.  The Agreement granted Kewa Gas no rights “over 

the actual operation, management, and control of the business,” with its only role to approve 

budgets and receive reports from QEL.  AR1038; see AR0131–33.  QEL, on the other hand, held 

the power to supervise and direct general operation; negotiate fuel prices; set income 

maximization policies; hire personnel; and pay legal, accounting, advertising, insurance, tax, 

permit, license, and other administrative costs.  AR0131–33.  Notably, the IBIA identified 

QEL’s ability to hire, fire, and pay (out of Kewa Gas funds) all employees, and to pay QEL’s 

own management fees out of Kewa Gas’s accounts.  AR1038. 

 Third, the Management Agreement’s non-compete clause effectively amounted to a 

negative easement on Pueblo lands.  AR1039–40; see AR0137 (non-compete clause).  Though 

this may not be an “encumbrance” under property law, it does restrict an incident of property 

ownership: the right to use one’s property.  AR1039.  As this factor was not at issue in 

Altheimer, 812 F.3d at 812, the case gives little guidance.  But the IBIA correctly noted that 

courts have found agreements that contained no exchange of property interests to be “relative to 

[Indian] lands.”  See AR1040 (citing Barona Group, 840 F.2d 1394); see also Steele, 260 F.3d at 

979 (“‘[R]elative to’ Indian lands includes all contracts which put in play actual incidents and 

rights of property ownership.”).  The effect on the Pueblo’s rights with respect to its lands 

weighs in favor of a similar conclusion here.  AR1040. 
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 Finally, as detailed above, the distribution business and Management Agreement directly 

resulted from tax benefits associated with locating the business on the Pueblo’s sovereign lands.  

See AR1040–42.  Unlike the facility and contract at issue in Altheimer, QEL and the Pueblo 

derived a “special benefit from [the business’s] location on Reservation land.”  983 F.2d at 812.  

Viewed on the whole, this and the other Altheimer factors further support the IBIA’s statutory 

analysis of the phrase “relative to [Indian] lands” and its decision to uphold the Acting Regional 

Director’s determination that, because it lacked Secretarial approval, the Management 

Agreement was void.7 

II. Retroactive Application of New Section 81 Would Impermissibly Validate What is 
Otherwise a Void Contract. 

 
 Because application of Old Section 81 results in a void contract, retroactive application 

of New Section 81 is inappropriate.  This Court has previously stated the rules governing 

retroactive application of a statute: 

First, the court must ‘determine whether Congress has expressly prescribed the 
statute’s proper reach [,]’ which controls its application as prospective or retroactive. 
[Landsgraf v. USI Film Prods., 511 U.S. 244, 280 (1994)].  Second, if the statute 
contains no such express command, the court must then determine whether the new 
statute would have an impermissible retroactive effect. Id. at 269-70, 280 [ ]. A 
statute has an impermissible retroactive effect when its retroactive application 
‘would impair the rights a party possessed when he acted, increase a party’s liability 
for past conduct, or impose new duties with respect to transactions already 

                                                 
7 The Acting Regional Director’s letter also demanded that management fees already paid to 
QEL be refunded to the Pueblo, all bank accounts established under the Agreement be placed 
into the names of Kewa Gas and the Pueblo, and that QEL vacate the premises.  AR0040.  QEL 
dropped its challenge to those demands before the IBIA in response to the BIA concession that 
the demands were not legally binding.  AR0853; AR0533–34.  Thus, QEL’s claim that the 
Acting Regional Director and IBIA lack the authority to make such demands is moot.  See 
Compl. ¶¶ 64–66, 68, 70–72.  Further, there is nothing unlawful about the Acting Regional 
Director’s declaration of what is otherwise apparent on the face of Old Section 81: absent 
approval, an agreement subject to the statute is void.  See Compl. ¶¶ 58–63. 
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completed.’  Id. at 280 [ ] (explaining that a statute does not have an impermissible 
retroactive effect ‘merely because it is applied in a case arising from conduct 
antedating the statute's enactment’).  Third, if the statute would have an 
impermissible retroactive effect, the court should apply the traditional presumption 
that the new statute ‘does not govern absent clear congressional intent favoring such 
a result.’  Id. 

 
QEL II, 597 F. Supp. 2d at 153 (first alteration in original). 

 The question of whether a statute’s retroactive application would have impermissible 

effect “demands a commonsense, functional judgment about whether the new provision attaches 

new legal consequences to events completed before its enactment.”  INS v. St. Cyr, 533 U.S. 289, 

321 (2001) (internal quotations and citations omitted).  That inquiry “should be informed and 

guided by familiar considerations of fair notice, reasonable reliance, and settled expectations.”  

Id. (internal quotations and citations omitted).  An analysis under those rules makes clear that 

New Section 81 should not be applied to QEL Management Agreement, and the IBIA’s decision 

should therefore be upheld. 

 Congress did not clearly intend to apply New Section 81 retroactively to existing 

contracts.  Indeed, the statute does not address retroactive application at all.8  See Pub. L. 106-

                                                 
8 Unlike the IBIA’s interpretation of “relative to [Indian] lands,” Chevron deference does not 
attach to a statutory retroactivity analysis.  See Ledezma-Galicia v. Holder, 636 F.3d 1059, 1067 
& n.9 (9th Cir. 2010) (collecting cases).  The D.C. Circuit has noted that, absent clear textual 
language as to retroactive application, courts should “determine whether a comparably firm 
conclusion can be reached upon the basis of the normal rules of [statutory] construction.”  Lytes 
v. D.C. Water & Sewer Auth., 572 F.3d 936, 939 (D.C. Cir. 2009) (internal quotation marks and 
citations omitted); see Fernandez–Vargas v. Gonzales, 548 U.S. 30, 37 (2006) (quoting Lindh v. 
Murphy, 521 U.S. 320, 326 (1997)).  Here, the legislative history and purpose do not provide that 
conclusion.  Though the Senate Report can be interpreted to show only prospective intent by 
discussing the clarity the amendment provides when “form[ing] an agreement,” the House and 
Senate Reports do not directly discuss existing contracts.  See H.R. Report 106-501, 2000 
U.S.C.C.A.N. 69 (Fed. 29, 2000); S. Rep. 106-150, 1999 WL 965424 (Sept. 17, 1999).  And, 
though the purpose of New Section 81 was to limit the scope of contracts subject to Secretarial 
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179, 114 Stat. 46 (Mar. 14, 2000) (codified at 25 U.S.C. § 81 (2000)).  Absent clear 

Congressional intent, there is no assurance “that Congress itself has determined that the benefits 

of retroactivity outweigh the potential disruption or unfairness.”  Landgraf, 511 U.S. at 268.  

Thus, the presumption against retroactive application can be overcome only if that application 

would not impair rights, increase liability for past conduct, or impose new duties for actions 

already completed.  See id. at 280.  But applying New Section 81 to the Management Agreement 

would do just that. 

 Applying New Section 81 to the Management Agreement would make valid what is 

otherwise a void contract.  As detailed above, under Old Section 81 the Agreement required, but 

did not receive, Secretarial approval.  Absent that approval, the Agreement was void as a matter 

as law.  See 25 U.S.C. § 81 (1994) (“All contracts or agreements made in violation of this 

Section shall be null and void.”); United States ex rel. Crow Creek Sioux Tribe v. Hattum Family 

Farms, 102 F. Supp. 2d 1154, 1164 (D.S.D. 2000).  By contrast, under New Section 81, the 

Agreement would not require (and would therefore be valid without) Secretarial approval.  See 

AR0909–10 (stipulation); GasPlus v. U.S. Dep’t of the Interior, 510 F. Supp. 2d 18, 26–34 

(D.D.C. 2007).  Thus, applying New Section 81 to the Agreement would create otherwise-

nonexistent contractual obligations.  See AR1044.  The March 2000 passage of New Section 

81—not the August 1996 signing of the contract—would have waived the Pueblo’s sovereign 

immunity (AR0136–37); prevented the Pueblo from opening other distribution facilities on its 

lands (AR0137); granted QEL the right to operate the distribution facility (AR0131–33); and 

                                                                                                                                                             
approval, a retroactive application that fulfills a statutory purpose “is not sufficient to rebut the 
presumption against retroactivity.”  Landgraf, 511 U.S. at 285–86. 
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entitled QEL to performance bonuses and a share of Kewa Gas’s net income from the facility 

(AR0132).  Quite simply, there is no Management Agreement unless the later-enacted New 

Section 81 is applied.  “The largest category of cases in which [the Supreme Court has] applied 

the presumption against statutory retroactivity has involved new provisions affecting contractual 

or property rights.”  Landgraf, 511 U.S. at 271.  That is precisely what application of New 

Section 81 would do here, and the amended statute should therefore not be applied.9 

III. QEL Lacks Standing to Challenge the Decision Not to Approve the Management 
Agreement. 

 
 The IBIA’s determination that QEL lacks standing to challenge the Acting Regional 

Director’s decision not to approve the Management Agreement is also in accordance with law.  

See AR0849–52.  In the interest of administrative economy, the IBIA “has a well-established 

practice” of constraining its jurisdictional reach under the same constitutional and prudential 

principles that would limit a federal court’s jurisdiction.  See AR0836 (footnote 12) (citing 

Pueblo of Tesuque v. Acting Southwest Regional Director, 40 IBIA 273, 274 (2005)).  Thus, an 

appellant before the IBIA is required to demonstrate the three constitutional standing elements 

articulated in Lujan v. Defenders of Wildlife, 504 U.S. 555, 560–61 (1992), as well as “that the 

injury he complains of . . . falls within the ‘zone of interests’ sought to be protected by the 

statutory provision whose violation forms the legal basis of his complaint,” AR0837 (footnote 

12) (quoting Lujan v. Nat’l Wildlife Fed’n, 497 U.S. 871, 883 (1990)). 

                                                 
9 In addition, any ambiguities in New Section 81, including with respect to retroactivity, must be 
interpreted in favor of the Pueblo.  See Blackfeet Tribe, 471 U.S. at 766; accord INS v. St. Cyr, 
533 U.S. 289, 320 (2001) (applying in a retroactivity analysis the “longstanding principle of 
construing any lingering ambiguities in deportation statutes in favor of the alien” (citation 
omitted)). 
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 QEL cannot challenge the approval aspect of the Acting Regional Director’s decision 

because QEL is not within the Old Section 81’s zone of interests.  “[I]t is well settled that [Old] 

§ 81 was ‘intended to protect the Indians from improvident and unconscionable contracts.’”  W. 

Shoshone Bus. Council v. Babbitt, 1 F.3d 1052, 1056 (10th Cir. 1993) (quoting In re Sanborn, 

148 U.S. at 227).  The purpose of Old Section 81 is to protect the Indian tribe, not the non-Indian 

contractor.  Rosebud Sioux Tribe v. McDivitt, 286 F.3d 1031, 1036–37 (8th Cir. 2002).  Non-

Indian contracting parties therefore fall outside Old Section 81’s zone of interests and lack 

standing to challenge decisions on whether to approve a contract.  See Schmit v. Int’l Fin. Mgmt. 

Co., 980 F.2d 498, 498 (8th Cir. 1992) (per curium); Enter. Mgmt. Consultants, Inc. v. United 

States ex rel. Hodel, 685 F. Supp 221, 223 (W.D. Okla. 1988) (“[P]laintiff is not even arguably 

within the “zone of interest” to be protected by [Old Section 81].”), aff’d on other grounds, 883 

F.2d 890 (10th Cir. 1989); United States ex rel. Shakopee Mdewakanton Sioux Cmty. v. Pan Am. 

Mgmt Co., 616 F. Supp. 1200, 1208 (D. Minn. 1985) (“The potential economic interest of non-

Indians in a contractual relationship with a tribe is not within the intended purview of the 

statute.”), appeal dismissed, 789 F.2d 632 (8th Cir. 1986). 

 IBIA precedent supports the IBIA’s determination that QEL lack standing before the 

Board.  In Madison Gas & Electric Co. v. Acting Midwest Regional Director, the non-Indian 

party to a utility service agreement appealed a determination that the contract was not subject to 

Old Section 81.  36 IBIA 74, 74–75, 2001 WL 328232 (Mar. 20, 2001).  There, the IBIA found 

that the non-Indian contractor had standing.  Id. at 77.  But the facts here are distinguishable.  

While Madison Gas afforded standing to a non-Indian contractor seeking review of a 

determination that an agreement does not require approval under Old Section 81, QEL 
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challenged a decision not to approve a contract that requires such approval.  AR0851.  The latter 

interest is outside Old Section 81’s zone of interests.  The IBIA had previously cited Madison 

Gas in Hattum v. Great Plains Regional Director, where the non-Indian party to four farming 

contracts appealed a decision not to approve the contracts.  36 IBIA 79, 79–80, 2001 WL 328233 

(Mar. 20, 2001) (referencing Hattum Family Farms, 102 F. Supp. 2d at 1154).  The IBIA found 

the non-Indian party had standing to challenge the non-approval decision “for the reasons 

discussed in Madison Gas.”  Hattum, 36 IBIA at 80.  Upon reanalysis in QEL I, however, the 

IBIA overturned Hattum because it had failed to consider a zone-of-interests analysis.  AR0852. 

 The IBIA determined that the “unabashedly paternalistic” nature of Old Section 81 meant that 

“it is unlikely Congress intended to give a non-Indian party a cause of action to force the 

Secretary to consider whether to approve a contract that is subject to Old Section 81.”  AR0852.  

Further, Old Section 81 does not allow the Secretary to consider the non-Indian party’s interests. 

 AR0852 (citing a post-Hattum IBIA decision).  QEL therefore lacked standing before the IBIA 

to challenge the Acting Regional Director’s decision not to approve the Management 

Agreement, and it similarly lacks standing here.10 

                                                 
10 The IBIA’s decision to depart from its prior Hattum precedent on standing does not invalidate 
its decision.  Under the APA, only an unexplained departure rises to the level of arbitrary and 
capricious decision-making.  See N. Cal. Power v. FERC, 37 F.3d 1517, 1522 (D.C. Cir. 1994); 
Pontchartrain Broadcasting Co. v. FCC, 15 F.3d 183, 185 (D.C. Cir. 1994).  Here, the IBIA 
identified potential precedent, analyzed the precedent in light of the present facts, and explained 
the reason for its departure. 
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IV. The Department’s Review of the Management Agreement Did Not Violate QEL’s 
Due Process Rights. 

 
 QEL’s claim that its due process rights have been violated must also be rejected.  The 

fundamental principle of due process is “the opportunity to be heard ‘at a meaningful time and in 

a meaningful manner.’” Mathews v. Eldridge, 424 U.S. 319, 333 (1976).  Due process requires 

the Government to precede any deprivation of a protected interest with “notice and opportunity 

for hearing appropriate to the nature of the case.”  Mullane v. Cent. Hanover Bank & Trust Co., 

339 U.S. 306, 313 (1950).  QEL claims that the Acting Regional Director denied QEL that notice 

and opportunity before his October 2003 decision.11  See Compl. ¶¶ 51, 53, 57, 61, 63, 66, 69, 

73–75.  The claim ignores the Department of the Interior’s full administrative review process. 

 As an initial matter, QEL’s due process claims are moot or, at minimum, were harmless 

error.  On October 23, 2003, the Acting Regional Director informed QEL that the Management 

Agreement was invalid because it had not been approved by the Secretary.  AR0040.  The 

Acting Regional Director notified QEL of the opportunity for appeal to the IBIA; where to direct 

any appeal; what form the appeal should take; and that, absent appeal, the Acting Regional 

Director’s decision would become final.  AR0040–41.  QEL appropriately filed an appeal.  

AR0031–35.  Once before the IBIA, QEL received its opportunity to be heard through extensive 

briefing.  See AR0172; AR0302; AR0382; AR0424; AR0532; AR0738; AR0786; AR0825; see 

also Chuchua v. Pac. Reg’l Dir., Bureau of Indian Affairs, 42 IBIA 1, 4, 2005 WL 3506563 

(Nov. 1, 2005) (“[A]n appellant’s due process rights are protected by the right to appeal a BIA 

decision to [the IBIA].”).  Given the IBIA proceedings, and the process they afforded, there is no 

                                                 
11 QEL, of course, received an opportunity to be heard before the IBIA.  Thus, any argument that 
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longer any meaning relief that this Court could grant—QEL received its opportunity to be heard. 

 See McBryde v. Comm. to Review Circuit Council Conduct & Disability Orders of the Judicial 

Conf. Of the U.S., 264 F.3d 52, 55 (D.C. Cir. 2001); see also Abigail Alliance for Better Access 

to Dev. Drugs v. Eschenbach, 469 F.3d 129, 132 (D.C. Cir. 2006) (noting redressability as an 

“irreducible constitutional minimum” showing to establish jurisdiction) (quoting Lujan v. 

Defenders of Wildlife, 504 U.S. 555, 560 (1992)); GasPlus, 510 F. Supp. 2d at 34 (“[T]here is 

essentially no remedy available to GasPlus that could redress its alleged constitutional injury . . . 

.  Therefore, Plaintiff lacks Article III standing to pursue its due-process claim.”). 

 Even if not moot, QEL’s due process claim has no merit.  Procedural due process 

requires that a party be given notice of “any proceeding which is to be accorded finality . . . to 

apprise the interested parties of the pendency of the action and afford them an opportunity to 

present their objections.”  Mullane, 339 U.S. at 314 (emphasis added).  The Acting Regional 

Director’s decision lacked the requisite finality.  See AR0855–56.  Department of the Interior 

regulations withhold finality from an agency decision until the opportunity for appeal within the 

Department is no longer available.  See 25 C.F.R. § 2.6(b); see Chuchua, 42 IBIA at 4 (“Except 

in unusual circumstances . . . a decision on appeal before the Board is not final for the 

Department until the Board affirms it.”) (citing 25 C.F.R. § 2.6(a)); Mobil Oil Corp. v. 

Albuquerque Area Director, Bureau of Indian Affairs, 18 IBIA 315, 332–33, 1990 WL 321061 

(1990) (holding that the appellant’s due process rights were adequately protected given the 

administrative review process of 25 C.F.R. Part 2 and the fact that appellant had fully 

participated in the IBIA proceedings).  Lacking finality, the Acting Regional Director’s decision 

                                                                                                                                                             
the IBIA has violated QEL’s due process is without merit. 
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also did not deprive QEL of any protected interest.  In fact, QEL has acknowledged that, if the 

Acting Regional Director’s decision had no force, its procedural due process rights could not 

have been violated.  See AR0335.  The company’s due process claims must therefore be rejected. 

CONCLUSION 
 
 Based upon the foregoing, Defendant respectfully requests that its motion for summary 

judgment be granted. 
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