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PRELIMINARY STATEMENT 

The Seneca Nation of Indians (the “Nation”) respectfully submits the following response 

to Plaintiff Daniel Warren’s (“Plaintiff”) Motion to Amend the Complaint.1  Plaintiff’s motion is, 

for all intents and purposes, a reiteration of his Motion to Add Parties, which Plaintiff filed on 

October 2, 2006 (Docket Nos. 28-31), and his previous Motion to Amend the Complaint, which 

Plaintiff filed on October 5, 2007 (Docket No. 43). Plaintiff’s present motion is substantively 

infirm, for it requests leave to add additional defendants, all of whom enjoy sovereign immunity, 

rendering a further amendment to the Complaint to add these defendants futile. For the reasons 

set forth below, the Nation respectfully requests this Court deny Plaintiff’s current Motion to 

Amend the Complaint. 

 
PROCEDURAL BACKGROUND 

 On April 6, 2006, Plaintiff filed this suit against the United States of America, the United 

States Department of the Interior, individual federal defendants, George E. Pataki as Governor of 

New York, and Cheryl Ritchko-Buley as Chair of the New York State Racing and Wagering 

                                                 
1 This submission should not in any way be construed as a waiver of the Nation’s sovereign immunity, which, as the 
arguments herein make clear, the Nation asserts unequivocally. 
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Board (collectively, “Defendants”). Complaint (Docket No. 1) at ¶¶ 10-17. Plaintiff’s original 

Complaint directly challenged the validity of the Gaming Compact between the Nation and the 

State of New York under the Indian Gaming Regulatory Act (“IGRA”), 25 U.S.C. 2701 et seq. 

Id. at ¶¶67, 78. It also challenged the restricted fee status of the Nation’s Niagara and Buffalo 

Creek Territories, id. at ¶ 64, and the validity of the Nation’s Gaming Ordinance, id. at ¶ 70. 

 On August 14, 2006, based on the scope and character of these claims, the Nation filed a 

Motion for Leave to File Amicus Brief and accompanying Brief Amicus Curiae (Docket No. 16), 

requesting dismissal of this action under Fed. R. Civ. P. 19. The Nation argued that both it and 

the State of New York, as the only two parties to the gaming compact, had significant 

governmental and economic interests in the Compact’s validity. In addition, the Nation argued 

that it had a significant governmental interest in its authority over the Niagara Falls and Buffalo 

Creek Territories, and in the status of its title to land parcels within those Territories. As a result, 

the Nation urged that both it and the State were necessary and indispensible parties to the action, 

rendering dismissal appropriate under Fed. R. Civ. P. 19. 

 On August 16, 2006, Plaintiff filed an Amended Complaint (Docket No. 17). Plaintiff 

withdrew his claims that the Niagara and Buffalo Territories are not “Indian lands” within the 

meaning of IGRA (former Third Cause of Action) and that the Territories do not fall into any of 

IGRA’s Section 20 exceptions (former Fourth Cause of Action). It was on the basis of these 

alleged infirmities that Plaintiff had, in his original Complaint, argued that the Compact, the 

approval of the gaming ordinance, and the decision to allow the lands to attain restricted fee 

status were unlawful. Plaintiff’s claims in his First Amended Complaint instead involved matters 

of state law, and federal matters with respect to which Plaintiff does not enjoy standing.2

                                                 
2 Specifically, Plaintiff’s First Amended Complaint contained four counts: (1) that IGRA violates the Tenth 
Amendment because it commandeers state officers and the state legislature to carry out federal policy; (2) that the 
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 Because of Plaintiff’s substantial amendments to his Complaint, the Nation withdrew its 

Motion for Leave to File Amicus Brief on September 5, 2006 (Doc. No. 26). 

 On October 2, 2006, Plaintiff filed a Motion to Add Parties seeking, on the basis that the 

Nation might be found necessary and indispensable to his action,  the addition of (1) Barry E. 

Snyder, Sr. as President of the Seneca Nation of Indians; (2) John Pasqualoni as President and 

CEO of the Seneca Gaming Corp.; (3) the Seneca Nation of Indians; and/or (4) the Seneca 

Gaming Corporation. (Docket No. 28). 

 The Nation opposed Plaintiff’s motion on the grounds that (1) the motion was not 

properly before this Court because a determination had not been made that the Nation or its 

officers were necessary and indispensible parties, and the Nation had indeed withdrawn its 

argument to that effect; and (2) the motion was futile because the Nation, the Seneca Gaming 

Corporation, and the individual Nation officials enjoy sovereign immunity.(Docket No. 38). 

Plaintiff filed a reply in support of his Motion to Add Parties that sought to add Maurice John to 

the lawsuit as the newly elected President of the Seneca Nation of Indians, and included a 

proposed Second Amended Complaint, (Docket Nos. 39-41). The causes of action asserted in 

Plaintiff’s proposed Second Amended Complaint were virtually identical to those found in the 

First Amended Complaint. See Plaintiff’s Proposed Second Amended Complaint (Docket No. 

40). 

                                                                                                                                                             
Compact is in violation of IGRA, 25 U.S.C. § 2710(d)(1)(B), because it provides for commercial gambling in a state 
that does not permit such gambling for any purpose by any person, organization or entity; (3) that Part B of Chapter 
383 of the Laws of 2001—the New York statute authorizing the governor to enter into the Compact—violates the 
New York Constitution, that the state officials who authorized and entered into the Compact acted in excess of their 
authority, and that the Compact is thus not in effect as required by IGRA; and (4) that the United States has failed to 
adhere to existing regulations and failed to promulgate and implement new regulations on “Indian lands” and/or 
gaming on off-reservation territory, thereby violating its statutory duties and trust obligation toward Indian nations 
and tribes. Docket No. 17, ¶¶ 55-107. 
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 On December 1, 2006, oral argument was held before the Honorable John T. Elfvin, 

United States District Court Judge for the Western District of New York, on Plaintiff’s Motion to 

Add Parties and to Amend/Correct the Complaint. 

 Plaintiff filed an additional motion to Amend/Correct the Complaint on October 4, 2007, 

seeking to further amend the Complaint to include as Defendants (1) Maurice John, as President 

of the Seneca Nation of Indians; (2) E. Brian Hansberry, as the new President and Chief 

Executive Officer of the Seneca Gaming Corporation (replacing John Pasqualoni); (3) the Seneca 

Nation of Indians; and (4) the Seneca Gaming Corporation.  (Docket No. 43). Plaintiff attached 

to his motion a Supplemental and Amended Verified Civil Complaint, wherein Plaintiff once 

again asserted causes of action that were virtually identical to those asserted in the First 

Amended Complaint. The Nation filed a brief in opposition to Plaintiff’s motion on October 25, 

2007, in which it requested leave to appear as amicus curiae (Docket No. 47). On December 28, 

2007, Plaintiff filed his opposition to the Nation’s request for leave, arguing that the Nation was 

attempting to overstep the bounds of what a non-party is permitted to do when submitting a brief 

amicus curiae (Docket Nos. 49—52). The Nation filed a reply to Plaintiff’s response on January 

30, 2008 (Docket No. 55). 

By text order dated August 11, 2008 (Docket No. 60), this Court struck the Nation’s 

responses to Plaintiff’s Motions to Add Parties and/or Amend/Correct the Complaint (Docket 

Nos. 38, 47 and 55) on the grounds that the Nation did not formally request leave to submit a 

brief or appear as amicus curiae. On August 22, 2008, the Nation formally requested leave to file 

a brief amicus curiae and attached a proposed brief in opposition to Plaintiff’s Motion to 

Amend/Correct the Complaint (Docket No. 62). Defendants George E. Pataki and Cheryl 

Richko-Buley (“State Defendants”) and Defendants United States of America, Lynn Scarlett, 
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James Cason, United States Department of the Interior, Philip N. Hogen, National Indian 

Gaming Commission, and Dirk Kempthorne (“Federal Defendants”) also opposed Plaintiff’s 

Motion to Amend/Correct the Complaint. (Docket Nos. 61 and 64, respectively). 

Plaintiff filed the present Motion on March 16, 2009, seeking to further amend the 

Complaint to include as Defendants (1) Barry E. Snyder, Sr., as President of the Seneca Nation 

of Indians; (2) E. Brian Hansberry, as President and Chief Executive Officer of the Seneca 

Gaming Corporation (replacing John Pasqualoni)3; and (3) the Seneca Gaming Corporation. See 

Declaration of Daniel T. Warren, dated March 13, 2009 (“Warren Declaration”), at ¶ 9-10.  

Plaintiff does not seek to add the Nation itself as a party to this lawsuit. Attached to the Warren 

Declaration as Exhibit A is a Supplemental and Amended Verified Civil Complaint (“Fourth 

Amended Complaint”), wherein Plaintiff asserts many of the same causes of action as those 

asserted in the First Amended Complaint, although he adds a cause of action related to the 

National Indian Gaming Corporation’s approval of the Nation’s amended gaming ordinances. 

The Nation opposes the Plaintiff’s present Motion for the reasons set forth below. 

 
ARGUMENT 

 
 Rule 21 of the Federal Rules of Civil Procedure provides for addition of parties to a 

lawsuit “by order of the court…and on such terms as are just.” Fed. R. Civ. P. 21.  The 

applicable standard for addition of parties is contained in Rule 15 on Amended and Supplemental 

Pleadings, which provides that leave to amend should “be freely given where justice so 

requires.” Fed. R. Civ. P. 15(a).  However, a court may deny leave to amend if the proposed 

amendment(s) would be futile.  See American Express v. Robinson, 39 F.3d 395, 402 (2d Cir. 

1994); John Hancock Mutual Life Ins. Co. v. Amerford Int’l Corp., 22 F.3d 458, 462 (2d Cir. 
                                                 
3 On April 24, 2009, E. Brian Hansberry was removed as President and CEO of the SGC. Accordingly, Plaintiff’s 
motion is moot as it relates to Mr. Hansberry.  
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1994).  In this case, Plaintiff seeks to add defendants who enjoy sovereign immunity. Thus, any 

amendment to add these defendants would be futile, and the motion should be denied. 

 

I. NATION OFFICIALS ENJOY SOVEREIGN IMMUNITY 

Because the sovereign immunity enjoyed by the Nation and SGC officials4 is predicated 

on a finding that the Nation itself enjoys sovereign immunity, it is necessary to discuss the 

Nation’s assertion of immunity from suits of this nature. It is well-established that Indian tribes 

and nations are immune from lawsuits or court process in both state and federal court unless 

“Congress has authorized the suit or the tribe has waived its immunity.” Kiowa Tribe v. Mfg. 

Techs., Inc., 523 U.S. 751, 754, 118 S.Ct. 1700, 140 L.Ed.2d 981 (1988). Any abrogation of 

tribal immunity by Congress must be express, and any waiver by a tribe, clear and unequivocal.  

C&L Enters. V. Citizen Band of Potawatomi Indian Tribe, 532 U.S. 411, 418, 121 S.Ct. 1589, 

149 L.Ed.2d 623 (2001). Here, Congress has not abrogated the Nation’s sovereign immunity, nor 

has the Nation waived it. While IGRA abrogates a tribe’s sovereign immunity where a state sues 

a tribe that is allegedly conducting class III gaming in violation of its tribal-state compact, 25 

U.S.C. § 2710(d)(7)(A)(ii), there is no such abrogation with respect to suits by a private party. 

See Mescalero Apache Tribe v. State of N.M., 131 F.3d 1379, 1385 -1386 (10th Cir. 1997) (noting 

IGRA’s abrogation of  tribal sovereign immunity “when a state seeks to enjoin gaming activities 

conducted in violation of any Tribal-State compact”) (internal quotation marks omitted);  

Hartman v. Kickapoo Tribe Gaming Comm'n, 319 F.3d 1230, 1232 (10th Cir.2003) (IGRA does 

not authorize private individuals to sue tribes under the statute for failure to comply with its 

                                                 
4 Although, as stated above, this motion is moot as it relates to SGC officials since E. Brian Hansberry was removed 
as President and CEO of the SGC, the Nation anticipates that Plaintiff will again seek to amend the complaint to 
include the new President and CEO of the SGC. However, the analysis contained in this brief applies to any 
subsequently appointed SGC officials, because such yet-to-be-named officials enjoy the same sovereign immunity 
enjoyed by Mr. Hansberry.  
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provisions);  In re Sac & Fox Tribe of the Mississippi in Iowa/Meskewski Casino Litig., 340 F.3d 

749, 766 (8th Cir.2003) (IGRA provides no general private right of action). Nor has the Nation 

come remotely close to effecting a clear waiver of its sovereign immunity. Florida v. Seminole 

Tribe of Florida, 181 F.3d 1237, 1243 (11th Cir. 1999). 

The mere participation in gaming does not constitute a limited waiver of tribal immunity.  

See id. (holding that “waivers of sovereign immunity cannot be implied on the basis of a tribe’s 

action, but must be unequivocally expressed”); Davids v. Coyhis, 869 F.Supp. 1401, 1408 

(E.D.Wis. 1994) (“[I]t is still the law of the land that a waiver of sovereign immunity cannot be 

implied but must be unequivocally expressed.” (emphasis in original)). Thus, the Nation has not 

waived its sovereign immunity, nor has Congress abrogated its immunity, for purposes of 

lawsuits initiated by third-parties claiming that a compact does not comport with IGRA. 

The Nation’s sovereign immunity having been firmly established, it is equally clear that 

Nation and SGC officials also enjoy sovereign immunity. Plaintiff argues that Nation officials 

may be sued in their official capacity for prospective injunctive or declaratory relief under the 

doctrine of Ex parte Young, 209 U.S. 123 (1908), which permits plaintiffs to sue nation officials 

to enjoin an ongoing violation of federal law. Plaintiff’s Memorandum of Law in Support of 

Motion to Amend/Correct the Complaint (“Plaintiff’s Brief”) at p. 19. However, the Ex parte 

Young doctrine applies in the Second Circuit to nation or tribal officials only where two 

“important qualifications” are met: first, any law under which plaintiff seeks injunctive relief 

must apply substantively to the Nation; and second, plaintiff must have a private cause of action 

to enforce the substantive rule. Garcia v. Akwesasne Housing Authority, 268 F.3d 76, 87-88 (2d 

Cir. 2001). 
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Under the Garcia test, there is no Ex parte Young exception available to Plaintiff with 

respect to any part of his Supplemental and Amended Complaint. Plaintiff seeks injunctive relief 

under the Administrative Procedures Act (“APA”), which does not “apply substantively” to the 

Nation but, by its own terms, applies only to the actions of federal agencies. See 5 U.S.C. §§ 

701(b)(1) and 702 (creating right of judicial review for “agency action” and defining “agency” as 

an “authority of the Government of the United States”). For this reason alone, Plaintiff cannot 

avail himself of the Ex Parte Young doctrine. 

Nor is there any indication that the statutes and constitutional provisions that underpin 

Plaintiff’s APA suit meet the Garcia requirements either. With respect to Count I, alleging that 

IGRA violates the Tenth Amendment, Plaintiff fails to acknowledge that the protections of the 

Tenth Amendment run to the states as against the federal government, and not as against Indian 

nations; in Garcia’s terms, the Tenth Amendment does not “apply substantively” to the Nation. 

Count II alleges that the Compact between the Nation and the State of New York violates 

IGRA by providing for gaming that is not legal in New York for any other purpose. However, 

while many of IGRA’s substantive provisions undoubtedly apply to the Nation, the second prong 

of the Garcia test is not met, for Plaintiff does not enjoy a private cause of action under IGRA. 

Hartman v. Kickapoo Tribe Gaming Comm’n, 319 F.3d 1230, 1232 (10th Cir. 2003); Hein v. 

Capitan Band of Diegueno Mission Indians, 201 F.3d 1256, 1260 (9th Cir. 2000); Tamiani 

Partners LTD v. Miccosukee Tribe of Indians, 63 F.3d 1030, 1049 (11th Cir. 1995); Jimi Dev. 

Corp. v. Ute Mountain Ute Indian Tribe, 930 F.Supp. 493, 498 (D. Colo. 1996). Indeed, 

Garcia’s own facts make it clear that the Ex Parte Young exception does not apply to Plaintiff’s 

IGRA claim. The Garcia court found that even though the Indian Civil Rights Act imposed 

“numerous substantive obligations on tribal governments” (as does IGRA), the fact that it did not 
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provide a private cause of action for plaintiffs (as IGRA does not) precluded application of the 

Ex parte Young exception. Garcia, 268 F.3d at 88. 

The Ex parte Young doctrine likewise is inapplicable to Count III because the doctrine 

applies to violations of federal, not state, law. See Frazier v. Turning Stone Casino, 254 F. Supp. 

2d  295, 310 (N.D.N.Y. 2003). Count III is primarily based on violations of the New York 

Constitution.  To the extent that Count III alleges a violation of IGRA, that statute’s lack of a 

private cause of action dooms Plaintiff’s Ex parte Young theory, as explained above. 

Finally, Counts IV and V do not appear to be aimed at the Nation’s officials at all. These 

two causes of action rely upon the APA and allege that the Federal Defendants improperly 

approved the Nation’s amended gaming ordinances, in violation of IGRA. Because the APA 

does not apply substantively to the Nation, and there is no private cause of action under IGRA, 

Counts IV and V do not meet the requirements of the Garcia test. 

Given the Nation’s sovereign immunity and Plaintiff’s failure to demonstrate that the 

allegations in the Fourth Amended Complaint meet the test established by the Second Circuit for 

the invocation of Ex parte Young, Plaintiff’s request to Amend the Complaint to add Nation and 

SGC officials should be denied. 

 
II. THE SGC ALSO ENJOYS SOVEREIGN IMMUNITY FROM THIS SUIT. 

Without citation to any relevant authority, Plaintiff suggests that the Nation’s sovereign 

immunity does not extend to its commercial enterprises. Plaintiff further argues that even if the 

SGC were entitled to sovereign immunity protection, it waived such immunity by including a 

“sue and be sued” clause in its charter. Neither argument withstands scrutiny and both should be 

rejected by this Court. 
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A.  The Nation’s sovereign immunity extends to its commercial enterprises. 

The SGC was established by the Nation in August 2002 for the purpose of “developing, 

constructing, owning, leasing, operating, managing, maintaining, promoting and financing” the 

Nation’s gaming facilities. Fifth Amended and Restated Charter of the Seneca Gaming 

Corporation, attached hereto as Exhibit A, at p. 2. Under the Nation’s charter, the SGC is a 

“governmental instrumentality of the Nation,” a “subordinate arm of the Nation,” and is “entitled 

to all of the privileges and immunities of the Nation.” Id. at p. 3. Likewise, under federal law, the 

sovereign immunity of the Nation extends to the SGC as an arm of the tribe. See Allen v. Gold 

Country Casino, 464 F.3d 1044, 1047 (9th Cir. 2006)(“In light of the purposes for which the 

Tribe founded this Casino and the Tribe’s ownership and control of its operations, there can be 

little doubt that the Casino functions as an arm of the Tribe”); Worrall v. Mashantucket Pequot 

Gaming Enter., 131 F.Supp. 2d 328, 331 (D.Conn. 2001) (“[T]he Court concludes the Gaming 

Enterprise is entitled to the same tribal sovereign immunity that protects the tribe itself”); 

Ninigret Dev. Corp. v. Narragansett Indian Wetuomuck Hous. Auth., 207 F.3d 21 (1st Cir. 2000); 

Hagen v. Sisseton-Wahpeton Comm. Coll., 205 F.3d 1040 (8th Cir. 2000); Seneca Niagara Falls 

Gaming Corporation v. Klewin Bldg. Co., 2005 Conn. Super. LEXIS 3295 (Conn. Super. 2005) 

(holding that the Nation’s Seneca Niagara Falls Gaming Corporation, which is the wholly owned 

subsidiary of the SGC, shares in the Nation’s sovereign immunity).  

The SGC enjoys sovereign immunity with respect to its commercial activities. In Kiowa 

Tribe, supra, the Supreme Court reaffirmed tribal sovereign immunity for purely commercial 

activities, and left to Congress the question of whether, as a matter of federal law, policy 

considerations should ever counsel in favor of abrogating that immunity. See Kiowa Tribe, 523 
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U.S. at 758.  Under current law, Congress has not abrogated tribal immunity for a tribe’s 

commercial activities, and, as the Court in Kiowa Tribe made clear, abrogation of sovereign 

immunity is not a proper judicial function.  Therefore, the SGC enjoys sovereign immunity from 

this suit and Plaintiff’s attempt to amend the Complaint to add the SGC is futile.  For these 

reasons, Plaintiff’s motion should be denied. 

B.  The inclusion of a “sue or be sued” clause in the SGC’s charter did not waive 
immunity. 
 

Plaintiff argues that the Seneca Gaming Corporation has waived its immunity to this suit 

through the “sue and be sued” clause in its corporate charter (Plaintiff’s Brief at 5, 21-23), which 

provides:   

The Council hereby gives its consent to allowing the Company, by resolution duly 
adopted by the Board of Directors, to sue and be sued in its corporate name, upon, or to 
submit to arbitration or alternative dispute resolution any controversy arising under, any 
contract, claim or obligation arising out of its activities under this Charter, provided, that 
such resolution shall be subject to the approval of Council.   
 

Fifth Amended and Restated Charter of the Seneca Gaming Corporation at 7(a).  

Plaintiff fails to acknowledge that the majority of courts have rejected the notion that this 

type of “sue and be sued” clause effects a general waiver from suit. See, e.g., Native American 

Distributing v. Seneca-Cayuga Tobacco Co., 546 F.3d 1288, 1293 (10th Cir. 2008); Ninigret 

Development Corp. v. Narragansett Indian Wetuomuck Housing Auth., 207 F.3d 21, 29-30 & n. 

5 (1st Cir. 2000); Sanchez v. Santa Ana Golf Club, Inc., 104 P.3d 548, 551-53 (N.M. Ct. App. 

2004); American Indian Law, William C. Canby, Jr. at 102 (“A majority of courts. . . has held 

that a mere ‘sue and be sued’ clause does not constitute a waiver.”) The only Second Circuit case 

to consider the question has likewise rejected Plaintiff’s argument. Garcia v. Akwesasne Housing 

Authority,  268 F.3d 76, 87-88 (2d Cir. 2001).    
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Instead, “[m]ost courts have reasoned that tribal adoption of a charter with such a clause 

simply creates the power in the corporation to waive immunity, and that adoption of the charter 

alone does not independently waive tribal immunity.” Felix S. Cohen, HANDBOOK OF FEDERAL 

INDIAN LAW § 7.05(1)(c) (2005 ed.). See, e.g., Hagen v. Sisseton-Wahpeton Cmty. Coll., 205 

F.3d 1040, 1044 (8th Cir. 2000) (no waiver where tribal college’s charter provided that college 

could “sue and be sued in its corporate name in a competent court to the extent allowed by law” 

and that the Tribe gave its “consent to allowing the [college] to sue and be sued upon any 

contract” and “authorize[d] the [college] to waive any immunity from suit which it might 

otherwise have.”); Chance v. Coquille Indian Tribe, 963 P.2d 638 (Or. 1998) (no waiver where 

tribal management corporation’s articles provided that corporation had power to “consent to be 

sued in courts”). This interpretation—that charters generally empower the tribal corporation to 

waive immunity but do not themselves effect a waiver—is fully consistent with the language of 

the Nation’s charter, which allows the Nation’s Gaming Corporation to sue and be sued in its 

corporate name “by resolution duly adopted by the Board of Directors” so long as that resolution 

receives “the approval of Council.” Fifth Amended and Restated Charter of the Seneca Gaming 

Corporation at 7(a) (emphasis added). Here there has been no such resolution by the Gaming 

Corporation, let alone approval of that resolution, and Plaintiff does not claim otherwise. 

Moreover, the Charter in several places refers to sovereign immunity in a manner entirely 

inconsistent with interpreting the “sue and be sued” clause as a waiver. See, e.g. Charter at 7(a) 

(“The Company’s ability to sue and be sued and to waive its immunity from suit shall at all times 

remain with the Board of Directors to be granted by duly adopted resolution subject to the 

approval of Council.”). Finally, the Charter explicitly disclaims any waiver of immunity: 
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Except as expressly provided by this section, the Nation by the adoption of this Charter 
and the establishment of the Company is not waiving its sovereign immunity in any 
respect or consenting to the jurisdiction of any court.  
 

Charter at 7(c). If the “sue and be sued” clause were interpreted, as Plaintiff advocates, as a 

general waiver of immunity from suit, it is not clear what this disclaimer could mean.   

The cases Plaintiff cites in support of his waiver argument are inapposite. For example, 

while Lineen v. Gila River Indian Cmty., 276 F.3d 489 (9th Cir. 2002) held that the “sue and be 

sued” clause there effected a waiver of immunity, the court made it clear that the immunity 

extended to commercial activities, not governmental activities. Id. at 493. Since Lineen, the 

Ninth Circuit has established that a tribal casino is an arm of a tribe which engages in 

governmental activities, Allen v. Gold Country Casino, 464 F.3d 1044, 1047 (9th Cir. 2006), 

sapping Lineen of any applicability to the instant case. In the same circuit, Marceau v. Blackfeet 

Hous. Auth., 455 F.3d 974 (9th Cir. 2006) found that the “sue and be sued” clause in an enabling 

ordinance constituted a waiver of immunity. But the ordinance language contrasts sharply with 

the language at issue here, providing that the Blackfeet Housing Authority could be sued without 

any further steps (unlike the resolution or council approval necessary for waiver of the Gaming 

Corporation’s immunity). Id. at 978 (“The Council hereby gives its irrevocable consent to 

allowing the Authority to sue and be sued in its corporate name, upon any contract, claim or 

obligation arising out of its activities under this ordinance and hereby authorizes the Authority to 

agree by contract to waive any immunity from suit which it might otherwise have.”) Finally, Ute 

Distribution Corp. v. Ute Indian Tribe, 149 F.3d 1260 (10th Cir. 1998) does not even reach the 

issue whether the “sue and be sued” clause in that case effected a waiver. These cases do not 

support Plaintiff’s argument that the “sue and be sued” clause waives the immunity of the 

Nation’s Gaming Corporation. 
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CONCLUSION 

 For the above-stated reasons, the Nation respectfully requests that Plaintiff’s Motion to 

Amend the Complaint (Docket No. 72) be denied. 

 

Buffalo, New York 
April 29, 2009 

Dated: 

Robert Odawi Porter 
Senior Policy Advisor and Counsel 
Christopher Karns 
Deputy Counsel 
Seneca Nation of Indians 
Post Office Box 231, Seneca Nation 
Salamanca, New York  14779 
Telephone: (716) 945-1790 
Facsimile: (716) 945-6869 

HARTER SECREST & EMERY LLP 
 
 
By: /s/ Carol E. Heckman  

Carol E. Heckman 
David T. Archer 
Twelve Fountain Plaza, Suite 400 
Buffalo, New York  14202-2293 
Telephone:  (716) 845-4220 
Facsimile: (716) 853-1617 
 
 
Riyaz Kanji 
Laura Sagolla 
Kanji & Katzen, PLLC 
101 Main Street, Suite 555 
Ann Arbor, Michigan  48104 
Telephone:  (734) 769-5400 
Facsimile: (734) 769-2701 

 
Counsel for Seneca Nation of Indians 
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