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STATEMENT OF ISSUES PRESENTED FOR REVIEW 

A. Whether In re: The General Adjudication of All Rights to Use Water in the Big 

Horn River System, 753 P.2d 76 (Wyo. 1988), aff’d, 492 U.S. 406 (1989) (Big Horn I) 

finally resolved the historic question of whether the Wind River Reservation was 

diminished in 1905 when its occupying tribes ceded Reservation lands to the federal 

government for open settlement. 

B. Whether the district court properly applied Fed. R. Civ. P. 19 when it dismissed 

the Northern Arapaho Tribe’s (NAT) claims for failure to join indispensable parties. 

STATEMENT OF THE CASE 

A. Nature of the Case 

 The origin of this appeal is the historic dispute of whether the Wind River 

Reservation (Reservation) was “diminished”1 in 1904 after its occupying tribes agreed to 

cede a portion of the reservation to the United States, which Congress ratified in 1905.  

Act of March 3, 1905, ch. 1452, 33 Stat. 1016 (1905) (“1905 Act”).  While Congress 

restored a large portion of the ceded Reservation lands in the decades that followed, it did 

not restore all of the ceded lands.  The Northern Arapaho Tribe (NAT) claims that those 

ceded lands—including the portions not restored to the Reservation—remain Indian 

                                              
1   To the extent the NAT uses the term “disestablishment” or “disestablished,” this is 
incorrect. “Disestablishment” refers to termination of the entire reservation.  
“Diminishment” occurs when only a discrete portion of a reservation loses its reservation 
status.  See Yankton Sioux Tribe v. Gaffey, 188 F.3d 1010, 1017 (8th Cir. 1999).   
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country within the Reservation.2  Before the United States District Court for the District 

of Wyoming (“district court”), the NAT alleged that Wyoming Department of Revenue 

officials (“State Officials”)3 and Fremont County’s Treasurer, Scott Harnsberger, are 

improperly taxing the NAT’s members on ceded lands not restored to the Reservation.  

(See Compl., Aplt. App. 0021-0031). 

 The NAT also asserted that the first phase of a Wyoming water rights litigation, 

Big Horn I, finally resolved the diminishment dispute.  The district court disagreed that 

Big Horn I settled the diminishment dispute and, consequently, held that res judicata did 

not prevent taxation of tribal members in the ceded area.  N. Arapaho Tribe v. 

Harnsberger, 660 F. Supp. 2d 1264, 1270-73 (D.Wyo. 2009).  The NAT seeks review of 

this decision. 

 The NAT also challenges dismissal of its claims pursuant to Fed. R. Civ. P. 19, for 

failure to join indispensable parties.  The district court agreed with the State Officials and 

the Fremont County Treasurer that the Federal Government and Eastern Shoshone Tribe 

were required and indispensable parties, without whom, the NAT’s claims could not 

proceed in equity and good conscience.  Harnsberger, 660 F. Supp. 2d at 1273-88.  In so 

                                              
2   For ease of reference, this question will be termed the “diminishment dispute,” 
“diminishment controversy” or “diminishment issue.”  Lands at issue in this dispute will 
be referred to as the “ceded lands” or “ceded area.”   
 
3  Edmund Schmidt and Daniel Noble are Wyoming Department of Revenue 
administrators. 
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holding, the district court ruled that neither the Eastern Shoshone Tribe nor the United 

States had waived their sovereign immunity.  Id. at 1273-78.   

B. Course of Proceedings and Disposition Below 

 With one exception, State Officials adopt the NAT’s “Course of Proceedings.”  

(NAT’s Br. 3-4).  The NAT mischaracterizes the district court’s ruling in one significant 

respect: “The Court . . . (4) ruled that the assertion of sovereign immunity by both the 

U.S. and EST destroyed the Court’s subject matter jurisdiction over the NAT’s claim.”  

(NAT’s Br. 4-5).  The district court issued no such ruling, nor does the NAT identify 

language from the district court’s decision in support of this contention. 

STATEMENT OF THE FACTS 

To put the NAT’s res judicata claim into proper historical context, State Officials 

will recount the various judicial proceedings that have examined or touched upon the 

1905 diminishment controversy, including Big Horn I.  

A. Judicial Proceedings addressing the Wind River Reservation diminishment 
dispute 

 Various courts have addressed the Reservation’s diminishment either as a point of 

contention or as a noted fact.   For instance, the Eastern Shoshone Tribe sued the United 

States for damages arising from the government’s act of locating the NAT on the 

Reservation without the Eastern Shoshone Tribe’s permission.  Shoshone Tribe of Indians 

of Wind River Reservation in Wyo. v. United States, 82 Ct.Cl. 23, 1935 WL 2185 (Ct. Cl. 

1935), remanded on other grounds, 299 U.S. 476 (1937).  In that case, the United States 
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Court of Claims referred to that portion of the reservation that was not ceded as the 

“diminished reservation.”  Id. at 23.  That decision also included a map that identified the 

area north of the Big Wind River as “ceded by agreement of April 21, 1904,” and 

identified the area south of the river as the “present Wind River or Shoshone Indian 

Reservation.”  Id. at 30.   

 The United States Supreme Court granted the parties’ cross-petitions for certiorari, 

and it too referred to the lands not ceded as the “diminished reservation.”  Shoshone Tribe 

of Indians of the Wind River Reservation in Wyo. v. United States, 299 U.S. 476, 489 

(1937).  Following the Supreme Court’s remand, the Court of Claims again referred to 

the lands not ceded as the “diminished reservation.”  Shoshone Tribe of Indians of Wind 

River Reservation in Wyo. v. United States, No. H-219, 85 Ct.Cl. 331, 1937 WL 3249 at 

*10 (Ct.Cl. June 1, 1937), aff’d 304 U.S. 111 (1938).4  

Various congressional acts formally restored much of the ceded Reservation lands 

to the Reservation between 1940 and 1974.5  From the beginning, the State of Wyoming 

                                              
4   See also United States ex rel. Shoshone Indian Tribe v. Seaton, 248 F.2d 154, 155 
(D.C. Cir. 1957) (“We agree.  Both the 1953 Act and its legislative history [discussing 
1905 Act] plainly show that Congress intended to extinguish all rights and interests of the 
tribes in these lands[.]”).  
 
5  See Act of July 27, 1939, Pub. L. No. 238, § 5; see also following restoration orders:  
Fed. Reg. 1805 (May 17, 1940); 7 Fed. Reg. 7458 (Sept. 22, 1942); 7 Fed. Reg 11100 
(Dec. 30, 1942); 8 Fed. Reg. 6857 (May 25, 1943); 9 Fed. Reg 9749 (Aug. 10, 1944); 10 
Fed. Reg. 2254 (Feb. 27, 1945); 10 Fed. Reg. 7542 (June 22, 1945); 13 Fed. Reg. 8818 
(Dec. 30, 1948); and 39 Fed. Reg. 27561 (June 30, 1974).  Each restoration describes the 
land to be restored to the Reservation and includes the following language or similar 
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and its political subdivisions have continually exercised criminal and civil jurisdiction 

over the ceded area, including the city of Riverton.  The federal government, for its part, 

has not asserted criminal or civil jurisdiction within the ceded area.   

 In 1949, the owners of land in the ceded area sued the State over water rights.  In 

describing the facts of the case, the Wyoming Supreme Court explained: 

Under the Treaty of 1905 all the lands of the reservation from 
Owl Creek on the north and the Wind River on the south—
many miles distant from each other—were  ceded by the 
Indians as part of their reservation established in 1868.  The 
lands of plaintiffs originally allotted to Indians, are located in 
the portion thus ceded. 
 

Merrill v. Bishop, 237 P.2d 186, 189 (Wyo. 1951).  The court went on to say that, “no 

Indian Reservation any longer exists so far as the lands of the plaintiffs are concerned . . . 

. ”  Id. at 193. 

 The Wyoming Supreme Court first addressed the question of criminal jurisdiction 

over the ceded area in Blackburn v. State, 357 P.2d 174 (Wyo. 1960).  John Blackburn, a 

member of the NAT, was convicted in state district court of multiple crimes committed in 

the ceded area north of Riverton.  Id. at 175-76.  He later contended that the state court 

had no jurisdiction over his crimes because the crime scene was Indian country.  Id.  The 

court determined that the land ceded in the 1905 Act is not within the Reservation.  Id. at 

                                                                                                                                                  
language declaring that the lands “are hereby restored to tribal ownership for the use and 
benefit of the Shoshone-Arapahoe Tribes of Indians of the Wind River Reservation, 
Wyoming, and are added to and made a part of the existing Wind River Reservation, 
subject to any valid existing rights.”   
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180.  The court also cited a 1953 congressional act  that provided a cash payment to the 

occupying tribes, which: 

‘shall be deemed to constitute full, complete, and final 
compensation . . . for terminating and extinguishing all of the 
right, title, estate, and interest, including minerals, gas and oil, 
of said Indian tribes and their members of, in and to the lands, 
interests in lands, and any and all past and future damages 
arising out of the cession to the United States, pursuant to the 
Act of March 3, 1905 (33 Stat. 1016).’  

Id. (discussing 67 Stat. 613). 

 The Wyoming Supreme Court again addressed the State’s criminal jurisdiction 

over the ceded area in State v. Moss, 471 P.2d 333 (Wyo. 1970).  John Moss, a member 

of the NAT, killed a woman in Riverton on land that had once been part of an allotment 

held by an Arapaho.  Id. at 333.  At the time of the murder, the land was owned by a non-

Indian.  Id.  The trial court determined that it lacked jurisdiction because the crime scene 

was in Indian country, but the Wyoming Supreme Court disagreed.  It held that the ceded 

lands were not Indian country, and that the state courts, therefore, had jurisdiction over 

criminal offenses committed there.  Id. at 339. 

 The diminishment question arose in the first phase of a water rights litigation filed 

by the State of Wyoming against the United States Government in Big Horn I.  Although 

the appointed special master considered the issue, he neither  recommended a legal 

conclusion regarding the 1905 diminishment controversy, nor did the district court 

specifically rule upon the overall diminishment issue.  A more in-depth discussion of the 

Big Horn I proceedings follows in the next section.   
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 Most recently, the Wyoming Supreme Court addressed the diminishment question 

in Yellowbear v. State, 174 P.3d 1270 (Wyo. 2008).  The question squarely before the 

court was whether a crime scene in the city of Riverton is Indian country.  Id. at 1272.  

The court presented an extensive analysis of the treaty and the relevant decisions of the 

United States Supreme Court and unanimously held that the 1905 area ceded is not Indian 

country.  Id. at 1284. The court also discussed its earlier Big Horn I decision saying, 

“[s]uffice it to say that, while they disagreed over whether reserved water rights 

continued to exist in the ceded lands, the majority and dissent in Big Horn River agreed 

that the reservation had been diminished.”  Yellowbear, 174 P.3d at 1283.   

 Yellowbear petitioned for a writ of habeas corpus before the United States District 

Court for the District of Wyoming, claiming that Wyoming’s courts could not exercise 

criminal jurisdiction over tribal members within the ceded area, which he argued was 

within the Reservation.  Yellowbear v. Wyo. Att’y Gen., 636 F. Supp. 2d 1254 (D.Wyo. 

2009).  Upon denial of his petition, Yellowbear appealed to this Court.  Yellowbear v. 

Att’y Gen. of Wyo., No 09-8069, 380 F. App’x. 740, 2010 WL 2053516 (10th Cir. May 

25, 2010) (unpublished).  This Court affirmed, finding that Yellowbear had not 

demonstrated that the Wyoming Supreme Court’s application of United States Supreme 

Court “diminishment” precedent was objectively unreasonable or that the court’s decision 

was incorrect.  Yellowbear,  380 F. App’x at 743.    
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B. Big Horn I 

 The Big Horn River litigation occurred in various phases, the first of which began 

in 1977 when the State sued the federal government to address whether, and to what 

extent, water rights were reserved to the Reservation.  Big Horn I, 753 P.2d at 84-85.   

1. The “Boundaries Stipulation” 

The Court appointed a Special Master, the Honorable Teno Roncalio, to preside 

over the proceedings and to prepare recommended findings of fact and conclusions of law.  

Big Horn I, 753 P.2d at 85.   Among the many contentious issues was the question of how 

to define the Reservation’s boundaries for the purpose of adjudicating water rights.  The 

parties debated that issue for almost seven months, between September of 1979 and April 

of 1980.7   

While the parties recognized that the diminishment question was not, in and of 

itself, the issue, they struggled to define the Reservation’s boundaries and, in particular, its 

exterior northern boundary.  Speaking to the issue at a hearing before the Special Master, 

United States Attorney, Charles Graves, stated: “But as I understand it, the issue of the 

boundaries was initially conceived to be only part of the—a procedural part of the case 

                                              
7   In response to the United States’ submission of a “Statement of Geographic 
Boundaries” and subsequent supplements thereto (Aplt. App. 0462-0704, 0724-26), the 
parties disputed the accuracy, consistency, integrity, completeness and legibility of the 
United States’ submission in various pleadings and throughout various hearings.  (Aplt. 
App. 0705-0862, 0895-0933, 0834-44). 
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and wasn’t really—on our side, anyway; that may be different from the State’s point of 

view—considered to be the final determination on the merits.”  (Aplt. App. 0918).  

After much argument and debate, the State, the federal government and tribes 

entered into a comprehensive stipulation on April 15, 1980 (hereafter “Boundaries 

Stipulation”).  (Aplt. App. 0946-60; also App. 1 to Spec. Master’s Report, Aplt. App. 

3268-81).  Counsel for each party executed the Boundaries Stipulation.  The parties 

expressly agreed to the federal government’s submitted boundary description for the 

narrow purpose of adjudicating the water rights issues: 

For the purposes of determining the reserved or other 
rights to the use of water, if any, which may exist with respect 
to the Wind River Indian Reservation, the exterior boundaries 
of the Wind River Indian Reservation are as set forth in the 
United States Statement of Geographic Boundaries filed 
herein, and are agreed to include the following described 
lands  

(Aplt. App. 3268).  The Boundaries Stipulation specified that it did not apply in other 

contexts: “This stipulation shall not affect the jurisdiction of any parties over lands within 

the exterior boundaries of the Reservation.”  (Aplt. App. 3281).  Thus, with respect to the 

boundaries issue, the parties identified the boundaries that would apply for the purpose of 

adjudicating the Reservation’s water rights, but only for adjudication purposes.   

The Special Master and presiding state district court judge, Harold Joffe, 

recognized the significance of the pivotal Boundaries Stipulation.  Special Master 

Roncalio explained in his Final Report to the district court:  
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Had it not been for the stipulation which the United 
States and the Tribes entered into with the State, which made 
moot any further examination of right by right adjudicated 
water rights in that area pending my ruling on Boundaries and 
Dates, we would have proceeded to examine each and every 
water right in Water Division 3 as carefully as was initiated in 
the beginning of these proceedings.    

  
(Aplt. App. 2928).  He further noted, “[t]he only uncontroverted fact going into the trial 

was in the stipulation on the exterior boundaries of the Wind River Reservation.”  (Aplt. 

App. 2945).   

Moreover, Master Roncalio cautioned in his Report that: “This is a water rights 

case, not a land case” and “[t]he boundaries are a reference point for an issue itself 

secondary to the central concern of this case, water rights.”  (Aplt. App. 2948-49).  

Significantly, Master Roncalio explained that he was quoting and adopting another special 

master’s position taken in a separate water rights case.  (Aplt App. 2949, fn. 29).  He 

noted: “The above is a literal paraphrase of the language used by Special Master Elbert P. 

Tuttle, in his Report to the ‘second’ Arizona v.  California case, No. 8 Original, S.C. Oct. 

Term, 1981, at 64.  It is most appropriately reproduced here.” (Aplt. App. 2949, fn. 29).8   

                                              
8   The United States Supreme Court reviewed Master Tuttle’s report (the same page noted 
by Master Roncalio) and determined that Master Tuttle had not attempted to resolve the 
historic boundary dispute concerning diminishment of several reservations at issue in that 
case.  Arizona v. California, 460 U.S. 605, 635 (1983).  The Court explained:  

Observing that we had rebuffed the former 
Master’s attempt to resolve these disputes, Special 
Master Tuttle rejected the contention that he should 
make a de novo determination of the boundaries.  
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Finally, Special Master Roncalio consistently referred to the “Boundaries 

Stipulation” or “stipulated boundaries” in his “Recommended Final Decree of Water 

Rights for the Wind River Reservation,” included at the end of his Report to the district 

court.  (Aplt. App. 3246, 3253, 3257, 3261). 

Judge Joffe also recognized that the parties effectively neutralized the contentious 

diminishment dispute by stipulating to the boundaries.  He observed: “The Court is aware 

that this is not a boundary case (indeed, the reservation boundaries have been stipulated to 

by the major parties) nor is it a title case.”  (Aplt. App. 3391).  In describing the 

Reservation’s background, Judge Joffe carefully described the “diminished reservation” 

after enactment of the 1905 Act, the federal government’s subsequent restorations of land 

to the Reservation, and the tribes’ contention that the “reacquired” land “re-attained its 

Indian status for purposes of a reserved water right with an 1868 reservation priority 

                                                                                                                                                  
While recognizing that the secretarial orders might be 
set aside in an appropriate judicial forum, and that the 
court judgments, although “accepted” by the Secretary, 
were not res judicata as to the State Parties or the 
California Agencies, the Master nevertheless found 
that these acts “provide[d] the sort of finality 
contemplated by the Court when it left the boundary 
disputes concerning the Reservations for later 
determination.”  Tuttle Report at 64. 

Id. 
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date.”  (Aplt. App. 3392).  Conspicuously absent from Judge Joffe’s discussion is any 

pointed legal analysis regarding the broader diminishment controversy. 

2. The Special Master’s recommended decree and district court’s decisions 

In the end, the Special Master’s “Recommended Final Decree of Water Rights for 

the Wind River Reservation” included no specific Reservation boundary determination, 

nor did he recommend a final ruling on the diminishment controversy.9  (Aplt. App. 3245-

3369).  Judge Joffe also deferred to the parties’ Boundaries Stipulation.  (Aplt. App. 3391-

92).  On May 10, 1983, Judge Joffe issued his Decision adopting portions of the Special 

Master’s Report (Aplt. App. 3378, 3437), but also specifically deferring to the Boundaries 

Stipulation.  (Aplt. App. 3415, 3440).  Consequently, Judge Joffe’s “Conclusions of Law” 

did not specifically address whether the Reservation was diminished by the 1904 

McLaughlin Agreement and 1905 Act.  (Aplt. App. 3433-3447).   

The matter was assigned to the Honorable Alan Johnson upon Judge Joffe’s 

retirement.  Judge Johnson amended Judge Joffe’s Decision in ways not pertinent to the 

NAT’s claims in this appeal.  (Aplt. App. 3454-78, 3479-98).  Judge Johnson adopted 

                                              
9   The NAT cites several portions of the Special Master’s Report in which he did analyze 
the diminishment question.  (NAT’s Br. 9-10).  However, the NAT cites no 
recommended findings of fact or conclusions of law from the Special Master’s 
Recommended Final Decree.  (See Aplt App. 3245-3369).   
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Judge Joffe’s “Findings of Fact and Conclusions of Law contained in the Decision of May 

10, 1983,” with a few minor exceptions.  (Aplt. App. 3348).10   

In any event, neither Judge Joffe nor Judge Johnson specifically ruled whether the 

Reservation was generally diminished.  Both presiding judges deferred entirely to the 

parties’ Boundaries Stipulation, and their final rulings were expressly limited to the 

determination of the Reservation’s water rights. 

3. Wyoming Supreme Court’s decision 

On appeal to the Wyoming Supreme Court, as part of its exhaustive discussion 

about the Reservation’s reserved water rights, the broader diminishment question 

resurfaced.  Citing the Boundaries Stipulation, the tribes affirmatively argued that: 

“Diminishment of the boundaries of the Wind River Reservation is not an issue in this 

case.”  (Aplt. App. 3634).  The tribes stated: 

The State Parties urge the Court to find that the lands 
opened by the 1905 Act were disestablished or diminished.  
Disestablishment, however, is not a genuine issue in this case.  

                                              
10  The NAT asserts that Judge Johnson “approved and ADOPT[ED] the Special Master’s 
Report.” (NAT’s Br. 11).  Judge Johnson’s adoption of the Special Master’s Report, 
when fully restated, was: “NOW THEREFORE, based on the Findings of Fact and 
Conclusions of law as set out above, the Court approves and ADOPTS the Special 
Master’s Report, except as inconsistent with this Decision[.]”  (Aplt. App. 3482).  The 
NAT also misquotes Judge Johnson, who did not uphold “the ruling on the 1905 Act” as 
the “cornerstone of the case.” (NAT’s Br. 11).  Judge Johnson actually stated: “The 
special Master’s Report, written after months of trial, is the cornerstone of the case.”  
(Aplt. App. 3458).  There is no indication whatsoever that Judge Johnson deemed the 
1905 Act discussion to be the cornerstone of the case, especially in light of the 
Boundaries Stipulation. 
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The parties deliberately avoided litigating the disestablishment 
issue by stipulating to the boundaries of the Reservation, and 
that stipulation includes all lands within the area opened by the 
1905 Act.   

(Aplt. App. 3634).  The tribes further argued, “but even assuming that diminishment 

occurred, the only question properly before this Court is whether the reserved water rights 

appurtenant to the lands covered by the 1905 Act were lost or their 1868 priority date 

modified.”  (Aplt. App. 3635; see also 2183 (opening statement), 3648 (brief), in which 

the tribes further distinguished between the boundary dispute for the water rights litigation 

and the broader diminishment controversy).   

The Wyoming Supreme Court’s majority did not directly address the diminishment 

question, and the decision lacks analysis or a conclusion on that point.  See generally Big 

Horn I.  The court viewed the litigation as a dispute limited to water rights.  To the extent 

the court discussed the Reservation’s boundaries, it unmistakably characterized the 

Reservation as “diminished” (as it had in previous cases) and referred to the ceded lands 

as no longer existing within the Reservation.  Big Horn I, 753 P.2d at 84-86, 92-94,  112-

14.   

SUMMARY OF ARGUMENT 

 The NAT incorrectly argues that Big Horn I resolved the historic Reservation 

diminishment dispute.  Big Horn I did not include a specific legal ruling on the 

diminishment issue, and the parties expressly agreed to the Reservation’s boundaries for 

the purposes of litigating the water rights reserved to the Reservation.  Indeed, the Special 
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Master and district court repeatedly referred to the parties’ Boundaries Stipulation and 

cautioned that the case was not litigated to resolve a boundary dispute.   

 The NAT incorrectly implies that the state district court’s limited adoption of the 

Special Master’s Report, part of which touched upon the boundary dispute, finally 

resolved the dispute and, therefore, collateral estoppel applies.  However, because Big 

Horn I did not finally resolve the diminishment issue presented in the instant case, and 

because the parties in Big Horn I agreed that that litigation would not resolve the 

boundary dispute for other jurisdictional applications, collateral estoppel does not apply.    

 The district court correctly dismissed the NAT’s complaint pursuant to Fed. R. 

Civ. P. 19.  (“Rule 19”)  The NAT challenges historic application of the 1904 

McLaughlin agreement which, after congressional ratification, diminished the 

Reservation.  Without the ability to join the federal government and Eastern Shoshone 

Tribe, the district court properly determined it could not provide the existing parties with 

adequate relief.  It correctly ruled that proceeding would prejudice and expose the 

existing and non-joined parties to multiple and/or inconsistent obligations.  Finally, the 

court determined it could not mitigate any detrimental effect through a carefully 

fashioned court order, and properly reasoned that continuing with the case would 

generate yet another incomplete and non-final diminishment ruling.  The district court 

correctly applied Rule 19(b) and acted within its discretion when it concluded it could not 

proceed in good conscience and equity.   
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ARGUMENT I 

The district court correctly rejected the NAT’s claim that 
Big Horn I resolved the historic Reservation diminishment 
dispute and, consequently, correctly ruled that collateral 
estoppel did not preclude Wyoming’s exercise of 
jurisdiction in the ceded area.  

 

Standard of Review 

 “Where the facts are not in dispute, we determine de novo whether the district 

court applied the substantive law of res judicata.”  Nwosun v. Gen. Mills Rests., Inc., 124 

F.3d 1255, 1257 (10th Cir. 1997)(citing May v. Parker-Abbott Transfer & Storage, Inc., 

899 F.2d 1007, 1009 (10th Cir. 1990)).   

A. The Parties’ differing Big Horn I interpretations. 

The NAT’s view of the Big Horn I proceedings at the district court level differs 

considerably from the State Officials’ interpretation.  The NAT, in effect, asserts that the 

district court implicitly ruled on the diminishment controversy by approving and adopting, 

to an unspecified degree, the Special Master’s Report. (NAT’s Br. 11, 19).11  The Special 

                                              
11   The NAT generalizes that: 
 

Reservation status was necessarily and actually decided in 
BHI by: (1) Master Roncalio in his December 15, 1982 
Report, . . .  (2) District Court Judge Joffe in his decision of 
May 10, 1983, . . . (which approved this portion of the 
Roncalio Report); (3) District Court Judge Alan B. Johnson in 
his decision of May 15, 1985, . . . , and (4) the Wyo. S. Ct. in 
its published decision.  (NAT’s Br. 19).   
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Master’s Report consisted of 451 pages (Aplt. App. 02904-3369), including appendices 

and a “Recommended Final Decree of Water Rights for the Wind River Indian 

Reservation.”  (Aplt. App. 3245-3369).   

The State Officials counter that while the district court judges both adopted to some 

unspecified degree, the Special Master’s “Report,” which contained a diminishment  

analysis (Aplt. App. 2954-61), the Special Master did not recommend, nor did either 

Judge Joffe or Judge Johnson issue, findings of fact, conclusions of law or any final 

decree determining the Reservation to be undiminished.  That may explain why the 

Wyoming Supreme Court’s majority opinion in Big Horn I omitted any specific 

diminishment controversy discussion.  It further explains why the court spoke only of the 

“diminished reservation” in the context of a water rights dispute.   

 B. Wyoming res judicata and collateral estoppel law applies. 

 Federal courts must give full faith and credit to state judicial rulings.  28 U.S.C. § 

1738.   In determining the preclusive effect of a state court judgment, federal courts must 

look to the preclusion law of the state where the judgment was rendered.  In re Shore, 

317 B.R. 536, 541 (B.A.P. 10th Cir. 2004); Heck v. Humphrey, 512 U.S. 477, 480 (1994); 

Reynolds v. Quarter Circle M Ranch, Inc., No. 01-1094, 24 F. App’x. 850, 854,  2001 

WL 1478627 (10th Cir. Oct. 23, 2001)(unpublished); See Romualdo P. Eclavea, 

Annotation, State or federal law as governing applicability of doctrine of res judicata or 

collateral estoppel in federal court action, 19 A.L.R. Fed. 709, § 4b (Cum. Supp. 1990).  
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 Federal courts apply a state’s res judicata principles even when the initial state 

court ruling involves the application of federal law.  Penobscot Nation v. Georgia-Pacific 

Corp., 254 F.3d 317, 323 (1st Cir. 2001); Cruz v. Melecio, 204 F.3d 14, 18-19 (1st Cir. 

2000); Migra v. Warren City Sch. Dist. Bd. of Educ., 465 U.S. 75, 80-85 (1984); Sider v. 

Valley Line, 857 F.2d 1043, 1046 (5th Cir. 1988).  Even if the subsequent action involves 

a claim that lies within the exclusive jurisdiction of the federal courts, state res judicata 

principles are applied to determine the preclusive effect of a previous state adjudication.  

HMK Corp. v. Walsey, 637 F. Supp. 710, 716 (E.D.Va. 1986).  The NAT’s reliance upon 

federal case law to define and apply preclusive doctrine principles is misplaced. 

C. Wyoming’s judicial application of res judicata and other preclusive 
principles. 

 In Wyoming, “[t]he doctrines of res judicata (claim preclusion) and collateral 

estoppel (issue preclusion) incorporate a universal principle of common-law 

jurisprudence to the effect that ‘a right, question or fact distinctly put in issue and directly 

determined by a court of competent jurisdiction . . . cannot be disputed in a subsequent 

suit between the same parties or their privies.’ ”  Wyo. Dep’t of Revenue v. Exxon Mobil 

Corp., 162 P.3d 515, 522 (Wyo. 2007).  “Collateral estoppel and res judicata are 

analogous, but not synonymous.  Although they share a common interest in finality, the 

doctrines themselves are different.”  Goodman v. Voss, 248 P.3d 1120, 1126 (Wyo. 

2011).  The court distinguished the preclusive doctrines, explaining: 
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Res judicata bars the relitigation of previously litigated 
claims or causes of action.  Slavens v. Board of County 
Commissioners, 854 P.2d 683, 686 (Wyo. 1993).  Four 
factors are examined to determine whether the doctrine of res 
judicata applies: (1) identity in parties; (2) identity in subject 
matter; (3) the issues are the same and relate to the subject 
matter; and (4) the capacities of the persons are identical in 
reference to both the subject matter and the issues between 
them.  Id.  Collateral estoppel bars relitigation of previously 
litigated issues and involves an analysis of four similar 
factors: (1) whether the issue decided in the prior adjudication 
was identical with the issue presented in the present action; 
(2) whether the prior adjudication resulted in a judgment on 
the merits; (3) whether the party against whom collateral 
estoppel is asserted was a party or in privity with a party to 
the prior adjudication; and (4) whether the party against 
whom collateral estoppel is asserted had a full and fair 
opportunity to litigate the issue in the prior proceeding.  Id.   

Id., (quoting Erwin v. State Dept. of Family Servs., 237 P.3d 409, 412-13 (Wyo. 2010)) 

(some citations omitted)(emphasis added); see also Exxon, 162 P.3d at 522.   

 In Exxon Mobil Corp., the Wyoming Supreme Court addressed whether an earlier 

declaratory judgment that the state’s severance tax rate applied to non-hydrocarbon gases, 

including helium, precluded the taxpayer from later challenging whether the helium in 

question was taxable.  Thus, in the first declaratory judgment action, the taxpayer had 

unsuccessfully argued that helium production was subject to a different severance tax rate 

because it was a non-hydrocarbon gas.  In a subsequent declaratory action, the same 

taxpayer claimed that the same helium stream was not taxable in any event.  Exxon, 162 

P.3d at 523-24.  The court ruled that collateral estoppel and res judicata did not bar a 

taxpayer’s subsequent declaratory judgment action because the issue was “not identical 
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nor [did] it arise from the same transaction or series of transactions as were litigated in 

[the previous litigation].”  Exxon,162 P.3d at 522-23.12   

 The court noted that the parties had earlier agreed that Exxon reserved a right to 

challenge the taxability issue.  The court recognized “that parties may enter into 

settlements or consent judgments without being subject to later claims of collateral 

estoppel.”  Exxon., 162 P.3d at 523 (citing Amoco Prod. Co. v. Bd. of Cnty. Comm’rs of 

Cnty. of Sweetwater, 55 P.3d 1246, 1250-52 (Wyo. 2002)).   

 The Wyoming Supreme Court has further determined that preclusive doctrines 

apply narrowly:  

While those concepts will be invoked when appropriate to 
avoid repetitious suits involving the same cause of action, and 
the relitigation of matters actually litigated and determined in 
the first proceeding, to the end that the concept of finality is 
honored in litigation in the State of Wyoming, still they are 
not to be applied in a highly technical manner which would in 
a context such as this prevent litigants from presenting their 
claims against others for determination on their merits. 

Wilson v. Lucerne Canal & Power Co., 150 P.3d 653, 663 (Wyo. 2007) (quoting 

Robertson v. TWP, 656 P.2d 547, 553 (Wyo. 1983)).  The Court added, “the purpose of 

the doctrine is to enhance judicial economy by limiting litigation, rather than to expand 

                                              
12  The court applies the “identical issue” requirement strictly.  Helm v. Clark, 244 P.3d 
1052, 1059-60 (Wyo. 2010) (rejected res judicata because actions were substantively 
different and raised different questions); Hansuld v. Lariat Diesel Corp., 245 P.3d 293, 
300-01 (Wyo. 2010) (res judicata did not apply because initial action concerned contempt 
action for party’s failure to allow ingress and egress over easement and was not identical 
to subsequent proceeding, which was an action to determine the precise location of the 
subject easement).     
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litigation by requiring litigants to conjure up every conceivable issue that might arise with 

the other party and add it to the complaint, whether presently contested or not.”  Id.  

  Further, the Wyoming Supreme Court has adopted the view that in settlement 

agreements, “[i]ssue preclusion does not attach unless it is clearly shown that the parties 

intended that the issue be foreclosed in other litigation.”  Amoco, 55 P.3d at 1250; see also 

Markstein v. Countryside I, L.L.C., 77 P.3d 389, 397 (Wyo. 2003).   

D. Big Horn I has no preclusive effect pursuant to the collateral estoppel 
doctrine.13  

 The district court found that the Wyoming Supreme Court did not finally resolve 

the diminishment issue in Big Horn.  Harnsberger, 660 F. Supp. 2d at 1270-73.  The 

district court properly viewed Big Horn I for what it was, a reservation water rights 

dispute—not a boundary dispute, rejecting the NAT’s claim on a number of separately 

identified grounds.  Harnsberger, 660 F. Supp. 2d at 1271-72.   

 1. The issue decided in Big Horn I was not identical to the NAT’s claim in the 
present action. 

 The Big Horn I litigation sought to define the Reservation’s water rights; the parties 

did not attempt to define the Reservation’s northern boundary.  While the parties in Big 

Horn I discussed the boundary issue in contesting the Reservation’s water rights, the water 

rights and priority date issues were not identical to the NAT’s present claim that the 1904 

                                              
13   State Officials presume the NAT relies exclusively upon collateral estoppel (issue 
preclusion), and not res judicata, because it has addressed only the collateral estoppel 
criteria in its brief.   
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McLaughlin Agreement and the 1905 Act left the Reservation undiminished.  Master 

Roncalio cautioned that Big Horn I, “is a water rights case, not a land case” and “[t]he 

boundaries are a reference point for an issue itself secondary to the central concern of this 

case, water rights.”  (Aplt. App. 2948-49).   Through those words of caution, the Special 

Master echoed the parties’ agreement that Big Horn I should not be extended beyond its 

intended scope.   

 In fact, the parties unambiguously stipulated to the Reservation’s boundaries, 

specifying that: “This stipulation shall not affect the jurisdiction of any parties over lands 

within the exterior boundaries of the Reservation.”  (Aplt. App. 3281) (emphasis added).  

Pursuant to Wyoming law, such agreements preclude application of collateral estoppel 

unless the parties clearly intend that collateral estoppel applies.  Markstein, 77 P.3d at 

397; Exxon, 162 P.3d at 523.  The parties certainly did not intend that preclusive 

principles apply, and they removed the broader diminishment issue in order to move 

forward with the water rights litigation.   

 Before the district court in the present case, the NAT attempted to explain away the 

significance of the Boundaries Stipulation.  The NAT argued that the Boundaries 

Stipulation’s purpose was to ensure retention of the State’s jurisdiction over non-tribal 

members.  (Aplt. App. 0389-90).  That statement is incorrect.  If that were the 

Stipulation’s intent, the parties could easily have distinguished between jurisdiction over 

an area and jurisdiction over a particular group (i.e., tribal members versus non-tribal 
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members).  Instead, the parties stipulated that the boundaries agreement would “not affect 

the jurisdiction of any parties over lands within the exterior boundaries of the 

Reservation.”  (Aplt. App. 3281).   

 Curiously, the NAT has not discussed the Boundaries Stipulation in its Opening 

Brief.  In accordance with Wyoming law, however, the NAT must demonstrate that 

notwithstanding this clear disclaimer, the parties unambiguously intended to resolve for all 

purposes the diminishment dispute.  Markstein, 77 P.3d at 397.  The NAT’s briefing 

before the Wyoming Supreme Court, indicative of the NAT’s intent at the time of the Big 

Horn I litigation, reveals the opposite to be true: 

The State Parties urge the Court to find that the lands 
opened by the 1905 Act were disestablished or diminished.  
Disestablishment, however, is not a genuine issue in this case.  
The parties deliberately avoided litigating the disestablish-
ment issue by stipulating to the boundaries of the 
Reservation, and that stipulation includes all lands within the 
area opened by the 1905 Act.   

(Aplt. App. 3634).  It further argued, “The issue of whether the 1905 Act diminished the 

Reservation boundaries for purposes of defining the territory in which the Tribes could 

exercise their sovereignty is logically distinct from and irrelevant to the question of 

whether the Tribes retain reserved water rights for lands that were never sold under the 

Act.”  (Aplt. App. 3648; see also 3635).   

 Pursuant to Wyoming law, a party that asserts a position in a previous proceeding is 

judicially estopped from asserting a contrary position in future proceedings.  Wilson, 150 
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P.3d at 663-64.  The NAT is not permitted to disregard its previous stipulation regarding 

the diminishment issue in Big Horn I, or to now claim that it believed that Big Horn I 

resolved the diminishment controversy.    

 In sum, the district court correctly held that the Big Horn I case concerned a 

different controversy and issue than the NAT’s present claim.  The district court properly 

observed: “The Wyoming Supreme Court’s review of the 1905 Act in Big Horn I was 

limited to the narrow context of reserved water rights, and the court did not explicitly base 

its finding on a determination that the 1905 Act area was Indian country.”  Harnsberger, 

660 F. Supp. 2d at 1271.   

 2. The Big Horn I case did not finally resolve the “diminishment” question on 
the merits. 

 
 The Wyoming Supreme Court has explained that collateral estoppel requires a final 

ruling on the merits of an issue reasserted in a future proceeding.  Holmes v. Holmes, 211 

P.2d 946, 951-52 (Wyo. 1949).  In that case, Justice Blume determined that the trial 

court’s granting of temporary maintenance for a divorced spouse, pending the divorce 

proceedings, was not res judicata as to whether that spouse was entitled to permanent 

alimony.  Id. at 951-53.  He explained: “The only question is whether or not the general 

finding in favor of Eva Holmes makes it different.  It is said in 64 C.J. 1280, that a general 

finding constitutes an adverse decision on all issues, but it is also said in 64 C.J. 1281, that 

findings which are not necessary or optional are not conclusive.”  Holmes, 211 P.2d at 

951.  Justice Blume added, “[m]oreover, it is a general rule that: ‘The force of the estoppel 
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lies in the judgment itself; it is not the finding of the court or the verdict of the jury which 

concludes the parties, but the judgment entered thereon.’ ”  Id. at 951-52 (quoting 50 

C.J.S., Judgments § 686).  See also Bard Ranch Co. v. Weber, 557 P.2d 722, 727-28 

(Wyo. 1976) (court rejected res judicata claims because, although there was a direct 

dispute, the trial court made no judgment thereon).   

It is true that Special Master Roncalio addressed the diminishment issue in his 

Report to the District Court.  (Aplt. App. 2954-61).  However, his Recommended Final 

Decree included no specific Reservation boundary determination or ruling on whether the 

Reservation was diminished through the 1904 Agreement and 1905 Act.  (Aplt. App. 

3245-3369).  In addition, Master Roncalio’s Recommended Final Decree repeatedly 

referenced the Boundaries Stipulation.  (Aplt. App. 3246, 3253, 3257, 3261).  

The district court generally adopted the Special Master’s Report to the extent not 

inconsistent with the court’s decision, but did not specify which portions it adopted and 

rejected.  (See Statement of Facts, pp. 12-13).  Nevertheless, the NAT cannot direct this 

Court to a single sentence, finding of fact, or conclusion of law whereby the district court 

unequivocally ruled upon the overarching diminishment issue one way or the other.  

Rather, the NAT asks this Court to infer that the district court ruled on the diminishment 

question when it generally adopted the Special Master’s Report. The NAT then carries this 

inference through to the Wyoming Supreme Court’s decision and the United States 

Supreme Court’s denial of certiorari.  
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However, the Wyoming Supreme Court’s majority decision in Big Horn I, 

likewise, omits any specific ruling on the diminishment question.  For example, the court 

reviewed the events surrounding the Second McLaughlin Agreement of 1904.  Big Horn I, 

753 P.2d 83-84.  The court described the “ceded lands” offered for sale to others and the 

eventual restoration of lands in the 1940s.  The court stated: “These lands again became 

part of the existing Wind River Reservation.  In addition, the United States later 

reacquired, in trust for the Tribes, additional ceded land and certain lands within the 

diminished reservation which previously passed into private ownership.”  Id. at 84 

(emphasis added).   

The court directly addressed whether the 1904 McLaughlin Agreement evidenced 

legislative intent to reserve water rights.  Big Horn I, 753 P.2d at  92-94.  The 

diminishment question became relevant when discussing water rights priority dates.  Id. at 

112-114.  The court stated: 

Because all the reacquired lands on the ceded portion of the 
reservation are reservation lands, the same as lands on the 
diminished portion, the same reserved water rights apply.  
Thus, reacquired lands on both portions of the reservation are 
entitled to an 1868 priority date.  

Big Horn I, 753 P.2d at 114.  As it had opined in previous cases,  the court distinguished 

between the ceded lands and the “diminished portion,” recognizing an interval in which 

the “reacquired” lands were not part of the Reservation.  Although Justice Thomas and 

Judge Hanscum dissented, their comments with respect to the “diminishment” question 

were not at odds with the majority.  Big Horn I, 753 P.2d at 119.   
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 In the end, the NAT cannot direct this Court to any specific Big Horn I finding, 

conclusion of law, or other final decree in which a Wyoming district court or the 

Wyoming Supreme Court directly ruled that the Wind River Reservation was not 

diminished by the1904 McLaughlin Agreement and the 1905 Act.   

3. Yellowbear confirms that Big Horn I has no preclusive effect.  

The Wyoming Supreme Court recently clarified that in Big Horn I, it considered 

the Reservation to be “diminished.”  Yellowbear, 174 P.3d at 1283.  Courts are the 

interpreters of their own earlier decisions.  In re Busch, 294 B.R. 137, 143 (B.A.P. 10th 

Cir.  2003) (bankruptcy Court did not err in deferring to state court, which was in a better 

position to interpret its own rulings); Ambassador Ins. Co. v. St. Paul Fire Marine Ins. 

Co., 753 F.2d 824, 827 (10th Cir. 1985) (New Mexico Supreme court should interpret its 

own decisions).  Accordingly, the district court below stated: “This Court is in no position 

to second-guess the Wyoming Supreme Court’s interpretation of its own words.”  

Harnsberger, 660 F. Supp. 2d at 1271. 

The NAT opposes the application of Yellowbear on several grounds.  (NAT’s Br. 

26-31).  First, the NAT complains that the district court improperly deferred  to the 

Wyoming Supreme Court on questions concerning the definition of “Indian country” or 

”disestablishment.” (NAT’s Br. 26-27).  To the contrary, the district court simply noted 

the Wyoming Supreme Court’s reference to, and clarification of, its earlier Big Horn I 

decision which is at the heart of the NAT’s collateral estoppel argument in this appeal.  
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Indeed, the district court, in the present case, made no diminishment ruling, and that is not 

the fundamental issue in this appeal—the issue is whether Big Horn I is entitled to 

preclusive effect on the diminishment question now presented.   

Second, the NAT quibbles with the Yellowbear analysis, complaining that it was 

not based upon the extensive record found in Big Horn I, nor did it contain a “thorough 

res judicata analysis.”   (NAT’s Br. 28-29).  The NAT presumes that it has correctly 

interpreted Big Horn I and that the Wyoming Supreme Court improperly “revised” its 

Reservation diminishment position in Yellowbear.  The NAT’s presumption stems from its 

core position that both the district court and Wyoming Supreme Court in Big Horn I 

approved and adopted Master Roncalio’s “Report” and, in particular, the Report’s 

diminishment discussion.  As explained, neither the district court nor the Wyoming 

Supreme Court issued a single legal conclusion regarding the diminishment controversy.   

Third, the NAT challenges the precedential value of Yellowbear (NAT’s Br. 30-31) 

even though the reviewing court found that the Wyoming Supreme Court’s application of 

“diminishment” law was not demonstrated to be objectively unreasonable.  Yellowbear v. 

Att’y Gen. of Wyo., No. 09-8069, 380 F. App’x. 740, 743, 2010 WL 2053516 (10th Cir. 

May 25, 2010) (unpublished).  Here again, Yellowbear’s precedential value in resolving 

the diminishment controversy is not the real issue—Yellowbear’s direction concerning the 

Wyoming Supreme Court’s earlier decision in Big Horn I is.  
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In conclusion, the NAT has not established that Big Horn I satisfies Wyoming’s res 

judicata or collateral estoppel criteria.  Aside from the parties’ specific agreement in Big 

Horn I that the Reservation’s boundary questions would not be resolved, no Wyoming 

court issued a final, specific legal determination regarding the diminishment dispute.  The 

NAT’s sole reliance upon a limited discussion within the Special Master’s Report, which 

no court specifically adopted or decreed to be the law, does not suffice.  This Court should 

affirm the district court’s rejection of the NAT’s res judicata argument.  

 

ARGUMENT II 

The district court properly determined that the NAT’s 
failure to join necessary parties, the United States 
Government and Eastern Shoshone Tribe, warranted 
dismissal in accordance with Fed. R. Civ. P. 19(b).   

 

Standard of Review 

 This Court applies both an abuse of discretion and a de novo standard of review to 

Rule 19(b) indispensability dismissals: 

 A district court’s indispensability determination under 
Rule 19 will not be disturbed absent an abuse of discretion.  
See Rishell, 94 F.3d at 1410-11.  Its underlying legal 
conclusions, however, are reviewed de novo.  Davis I, 192 
F.3d at 957.  The court abuses its discretion in making an 
indispensability determination when it fails to consider a 
relevant factor, relies on an improper factor, or relies on 
grounds that do not reasonably support its conclusion. See 
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Rishell, 94 F.3d at 1411; cf. Thunder Basin Coal Co. v. 
Southwestern Pub. Serv. Co., 104 F.3d 1205, 1211 (10th Cir. 
1997) (weight to be accorded each factor is matter for district 
court’s discretion).   

Davis v. United States, 343 F.3d 1282, 1289-90 (10th Cir. 2003).  “This deference is 

warranted because ‘Rule 19(b) determinations . . . are anything but pure legal 

conclusions.’ ”  Picciotto v. Continental Cas. Co., 512 F.3d 9, 14 (1st Cir. 2008)(citation 

omitted).  Further, the underlying merits of the litigation are irrelevant a Rule 19 inquiry 

unless the claimed interest is ‘patently frivolous.’  Davis, 343 F.3d at 1291. 

A. The district court properly determined that the federal government and 
Eastern Shoshone Tribe were parties, “required to be joined if feasible” 
pursuant to Fed. R. Civ. P. 19(a).   

 Determining whether an absent party is indispensable requires 
a two-part analysis.  The court must first determine under 
Rule 19(a) whether the party is necessary to the suit and must 
therefore be joined if joinder is feasible.  If the absent party is 
necessary but cannot be joined, the court must then determine 
under Rule 19(b) whether the party is indispensable.  If so the 
suit must be dismissed.  

Rishell v. Jane Phillips Episcopal Mem’l Med.. Ctr., 94 F.3d 1407, 1411 (10th Cir. 

1996)(citations omitted).   

 As this Court noted, Rule 19(a) identifies three factors in determining whether a 

party is required:  “(1) whether complete relief would be available to the parties already 

in the suit, (2) whether the absent party has an interest related to the suit which as a 

practical matter would be impaired, and (3) whether a party already in the suit would be 
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subjected to a substantial risk of multiple or inconsistent obligations.”  Rishell, 94 F.3d at 

1411.   

 As to real property disputes, courts have considered, in conjunction with the Rule 

19(a) criteria: “(1) the kind of legal interest various persons claim in the property and (2) 

the type of claim being asserted.”  7 Charles Alan Wright, Arthur R. Miller, Mary Kay 

Kane, Richard L. Markus, Federal Practice & Procedure, § 1621 (3rd ed. 2010).  Wright 

advises that “[a] federal court should not hesitate to require joinder of absentees whose 

interests may be affected by the action or who otherwise are needed for a just 

adjudication of the dispute.”  Id.  More specific to the present appeal, “[d]isputes over the 

transfer of an interest in land generally necessitate joinder of all parties to the document 

of conveyance.”  Id.  However, a movant need only show that an absent party, “ ‘claims 

an interest relating to the subject of the action.’ ” Citizen Potawatomi Nation v. Norton, 

248 F.3d 993, 998 (10th Cir. 2001) (quoting Davis v. United States, 192 F.3d 951, 958 

(10th Cir. 1999)) (emphasis in original).   

 Further, “[a] treaty, including one between the United States and an Indian Tribe, 

is essentially a contract between two sovereign nations.”  Washington v. Wash. State 

Commercial Passenger Fishing Vessel Ass’n, 443 U.S. 658, 675 (1979).  “[A] district 

court cannot adjudicate an attack on the terms of a negotiated agreement without 

jurisdiction over the parties to that agreement.”  Clinton v. Babbitt, 180 F.3d 1081, 1088 

(9th Cir. 1999) . “A judicial declaration as to the validity of a contract necessarily affects, 
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‘as a practical matter,’ the interests of both parties to the contract.”  U.S. ex rel. Hall v. 

Tribal Dev. Corp., 100 F.3d 476, 479 (7th Cir. 1996); see also Navajo Tribe of Indians v. 

State of N.M., 809 F.2d 1455, 1472 (10th Cir. 1987) (an instrument may not be cancelled 

unless all parties to instrument are present).17 

 There can be no question that the NAT’s claims in this matter stem from 

interpretation of the 1904 McLaughlin Agreement between itself, the Eastern Shoshone 

Tribe and the federal government.18  The district court explained, “[t]he critical aspect of 

Plaintiff’s allegations is its interpretation of a later surplus land act, the Act of March 3, 

1905, ch. 1452, 33 Stat. 1016 (“1905 Act”).”  Harnsberger, 660 F. Supp. 2d at 1269.  The 

NAT does not seem to dispute this.  Accordingly, the district court determined:   

The Northern Arapaho Tribe, the Federal Government, and 
the Eastern Shoshone Tribe were parties to the 1905 Act that 
is disputed in this case.  By determining the substance of that 

                                              
17   See also Wilbur v. Locke, 423 F.3d 1101, 1112-14 (9th Cir. 2005), abrogated on 
different point of law by Levin v. Commerce Energy, Inc., __ U.S. __, 130 S.Ct. 2323, 
2329-30 (2010) (tribe, as party to a compact, was necessary party in action to set compact 
aside); Lomayaktewa v. Hathaway, 520 F.2d 1324, 1325 (9th Cir. 1975) (“No procedural 
principle is more deeply imbedded in the common law than that, in an action to set aside 
a lease or a contract, all parties who may be affected by the determination of the action 
are indispensable.”); Manybeads v. United States, 209 F.3d 1164, 1165 (9th Cir. 
2000)(complete relief could not be afforded without joinder of tribe, a party to the lease); 
Am. Greyhound Racing, Inc. v. Hull, 305 F.3d 1015, 1023-24 (9th Cir. 2002) (tribes’ 
interest arises from participation in compacts); McClendon v. United States, 885 F.2d 
627, 633 (9th Cir. 1989) (a tribe which is party to a lease agreement, which is to be 
enforced, is an indispensible party). 
18   Confusing matters somewhat, the NAT argued below that it did not, in fact, agree to 
the 1904 Second McLaughlin Agreement.  (Aplt. App. 3723, 3893).  Regardless, the 
NAT disputes Wyoming’s interpretation of the 1904 McLaughlin Agreement and 1905 
Act.    
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Act, this Court would be determining the rights and 
responsibilities of not only the Northern Arapaho Tribe, but 
also the Federal Government and the Eastern Shoshone Tribe.  
Before this case can move forward, therefore, both the 
Federal Government and the Eastern Shoshone Tribe must be 
made parties to this action. 

(Aplt. App. 0344-45).   

 The NAT cannot seriously contest that the United States or Eastern Shoshone 

Tribe are necessary parties.  Each was a party to the 1904 Agreement and has a direct 

interest in a ruling about whether the Reservation was “diminished”—whether the ceded 

lands in question are “Indian country.”  The answer to that question will reconfirm or 

redefine the State’s, federal government’s and the tribes’ civil, criminal and 

administrative jurisdictions over the disputed area.  But without joinder of either 

sovereign, an adjudication will bind only the NAT, the State Officials and the Fremont 

County Treasurer.  For instance, the State or Fremont County may rely upon a favorable 

ruling and take action in any number of regulatory capacities, only to find that the federal 

government or Eastern Shoshone Tribe disagree, leading to yet more litigation and 

confusion.   

 The NAT objects to the district court’s necessary party ruling on several grounds.  

First, the NAT argues that because Big Horn I is enforceable against the State Officials, it 

does not need to include the federal government and Eastern Shoshone Tribe in the action 

as necessary parties.  (NAT’s Br. 36-37).  That makes no sense.  If Big Horn I precluded 
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the State Officials from exercising jurisdiction in Riverton, Wyoming, the 

indispensability ruling would be of no consequence.19   

  In its second challenge, the NAT complains that the district court did not need to 

join the federal government and Eastern Shoshone Tribe in its action to interpret the 1905 

Act, as though the 1905 Act stands by itself.  (NAT’s Br. 37-39).  The NAT conveniently 

ignores its own role in the 1904 Second McLaughlin Agreement, which Congress ratified 

in the 1905 Act.  Indeed, the NAT stated before the district court that: “It is well-

established that review of history and negotiations of agreements is central to the 

interpretation of Indian treaties, and that Indian treaties must be interpreted in light of the 

parties’ intentions, with any ambiguities resolved in favor of the tribes.”  (NAT’s Br. 

0185)(emphasis in original).   

 Third, the NAT contends that the “public rights” exception to joinder compelled 

the district court to proceed without the federal government and Eastern Shoshone Tribe.  

(NAT’s Br. 38).  The NAT incorrectly relies upon Makah Indian Tribe v. Verity, 910 

F.2d 555, 559-61   (9th Cir. 1990).  Contrary to the NAT’s argument, that case does not 

state that the “ ‘public rights’ ” exception to traditional joinder requirements applies 

where a Tribe seeks . . . to enforce treaty rights.”  (NAT’s Br. 38).  Rather, Makah 

provides that the “public rights” exception applies in cases in which a party seeks to 
                                              
19   The NAT made this very argument to the district court, stating: “unless the law of res 
judicata is upended, the Court will have no occasion to consider this [indispensability] 
question.”  (Aplt. App. 0185).  In its Brief, the NAT occasionally merges its res judicata 
claim with its indispensability argument analysis.   
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enforce general rights established to benefit the public at large, in that case enforcing 

compliance with regulatory processes.  Id. at 559-61.  In Makah, the court affirmed that a 

neighboring tribe was indispensable as to enforcement of treaty rights.  Id. at 559-561.  

As to the NAT’s reliance upon N. Arapaho Tribe v. Wyoming, 389 F.3d 1308 (10th Cir. 

2004), indispensability was not an issue.  (NAT’s Br. 38).   

 Fourth, the NAT cites a handful of “disestablishment” cases in support of its broad 

observation that neither the federal government nor tribes have automatically been 

necessary parties in other instances.  (NAT’s Br. 39).  In those cases, however, the 

joinder of indispensable parties was not raised and/or the federal government participated 

as an Amicus.20  The NAT incorrectly infers that because the question of indispensability 

was not raised in those cases, the federal government and Eastern Shoshone Tribe are not 

necessary parties in this case.  Further, the NAT ignores the district court’s citation of 

                                              
20   For example, Clarke v. Boysen, 39 F.2d 800 (10th Cir. 1930) concerned a dispute 
among lessees of ceded lands, but did not involve a dispute with the reservation’s tribes 
or raise a “disestablishment” issue.  In the followings cases, there was no indispensability 
issue: Seymore v. Superintendent of Wash. State Penitentiary, 368 U.S. 351 (1962) 
(habeas corpus proceeding); Solem v. Bartlett, 465 U.S. 463 (1984) (habeas corpus 
proceeding); Hagen v. Utah, 510 U.S. 399 (1994) (tribe member challenged state’s 
criminal jurisdiction); Mattz v. Arnett, 412 U.S. 481 (1973) (forfeiture of confiscated 
property); and, DeCoteau v. Dist. Cnty. Ct. for Tenth Judicial Dist., 420 U.S. 425 (1975) 
(habeas corpus proceeding).  Likewise, the question of indispensable parties was not 
raised or addressed in other cases on which the NAT relies: Rosebud Sioux Tribe v. 
Kneip, 430 U.S. 584 (1977); South Dakota v. Yankton Sioux Tribe, 522 U.S. 329 (1998); 
Alaska v. Native Vill. of Venetie Tribal Gov’t, 522 U.S. 520 (1998); and Osage Nation v. 
Irby, 597 F.3d 1117 (10th Cir. 2010).  See also the district court’s discussion of these 
cases.  Harnsberger, 660 F. Supp. 2d at 1286-87.  
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cases in which dismissal for lack of indispensable parties was upheld.  Harnsberger, 660 

F. Supp. 2d at 1279-86.   

 The NAT’s reliance upon cases which consider the “necessary party” status of 

neighboring tribes is also unpersuasive.  (NAT’s Br. 40-41).  In Mille Lacs Band of 

Chippewa Indians v. Minnesota, 853 F. Supp. 1118 (D. Minn. 1994), a tribe sued a state 

to enforce treaty rights pertaining to hunting, fishing and gathering of rice.  Id. at 1123.  

The court held that other tribes were not necessary parties because the plaintiff tribe sued 

only to establish its rights vis-a-vis the state and not other tribes.  Id. at 1130-31.  In the 

present case, however, the district court correctly viewed the NAT’s challenge of 

Wyoming’s tax authority as a broad attack on Wyoming’s and Fremont County’s 

jurisdiction in the ceded area for all purposes—and not only for Wyoming’s interaction 

with the NAT.  Harnsberger, 660 F. Supp. 2d at 1278-79 (citing Osage Nation v. Okla. 

ex rel., Okla. Tax Comm’n, No. 03-5162, 260 F. App'x. 13, 18-19, 2007 WL 4553668 

(10th Cir. 2007)).   

 Further, opposing the NAT, the Eastern Shoshone Tribe affirmatively argued that 

it was a necessary and indispensable party to the NAT’s action.  (Aplt. App. 4013-19).  

As such, the Eastern Shoshone tribe, in opposition to the NAT’s arguments herein, 

claimed an interest in the ceded area, qualifying it as a necessary party.  See Citizen 

Potawatomi Nation, 248 F.3d at 998.  In so arguing, the Eastern Shoshone Tribe 

repeatedly assured that its interests would be directly impacted and/or prejudiced, that it 
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would not be bound by a ruling in its absence, and that it might subject the State Officials 

to inconsistent obligations.  (Aplt. App. 4013-19).   

 In sum, the NAT sought to judicially realign Wyoming’s, Fremont County’s, the 

federal government’s and Eastern Shoshone Tribe’s respective jurisdictional authorities 

across lands that the tribes ceded to the federal government by treaty. The district court 

correctly concluded that the federal government and Eastern Shoshone Tribe were 

necessary parties pursuant to Fed. R. Civ. P. 19(a).  

B.  The district court correctly held that 5 U.S.C. § 702 did not constitute a 
waiver of the federal government’s immunity. 

 

 The NAT takes issue with the manner in which the district court joined the federal 

government, as well as its ruling that the federal Administrative Procedure Act does not 

waive sovereign immunity in the present case.  (NAT’s Br. 41-43).  On the first point, the 

NAT cites no authority demonstrating that failure to identify a particular government 

official was error.  In any event, the NAT did not allege that a particular government 

official violated the law or was legally responsible to the NAT.  The district court 

involuntarily joined the federal government to ensure that the action would proceed with 

the parties the district court deemed necessary.   

 The NAT’s objection to the district court’s application of 5 U.S.C. § 702 again 

cites no compelling authority, nor does it offer helpful analysis, to sustain its argument 

that section 702 constitutes a waiver under the circumstances of this case.  The State 
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Officials can add little to the district court’s disposal of this issue, in which it held that 

given the NAT’s failure to specifically allege that a federal agency or official engaged in 

improper conduct, there was and is no waiver.21  Harnsberger, 660 F. Supp. 2d at 1275-

76.  

C. The district court did not abuse its discretion when it determined that the 
United States Government and Eastern Shoshone Tribe were indispensable 
parties pursuant to Fed. R. Civ. P. 19(b).   

 Unable to involuntarily join the federal government and Eastern Shoshone Tribe, 

the district court dismissed the NAT’s claims pursuant to Fed. R. Civ. P. 19(b), finding 

that the case should not proceed without them in equity and good conscience.  

Harnsberger, 660 F. Supp. 2d at 1278-88.  In determining indispensability, courts are to 

consider, “in a practical and equitable manner,” whether: 

 [F]irst, to what extent a judgment rendered in the 
person’s absence might be prejudicial to the person or those 
already parties; second, the extent to which, by protective 
provisions in the judgment, by the shaping of relief, or other 
measures, the prejudice can be lessened or avoided; third, 
whether a judgment rendered in the person’s absence will be 
adequate; [and] fourth, whether the plaintiff will have an 
adequate remedy if the action is dismissed for nonjoinder.   

Davis, 343 F.3d at 1289 (quoting Rishell, 94 F.3d at 1412); see Fed. R. Civ. P. 19(b).   

                                              
21   The NAT even suggests that it was the district court’s responsibility to identify a 
“justiciable claim” to be asserted against the federal government or Eastern Shoshone 
Tribe.  (NAT’s Br. 42, fn 35).  Equally nonsensical is the NAT’s argument that the State 
Officials were required to join the federal government and Eastern Shoshone Tribe and, if 
unable to do so, such parties would be deemed unnecessary.  (NAT’s Br. 44-45).  The 
cases cited for this proposition are dissimilar to the present case and are not on point.  
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 As the district court noted, “[t]he decision whether to dismiss . . . must be based on 

factors varying with the different cases, some such factors being substantive, some 

procedural, some compelling by themselves, and some subject to balancing against 

opposing interests.”  Harnsberger, 660 F.Supp.2d at 1280 (quoting Provident 

Tradesmens Bank & Trust  Co. v. Patterson, 390 U.S. 102, 118-19 (1968)).   

1. The district court carefully considered prejudice to the existing parties, as 
well as the federal government and Eastern Shoshone Tribe. 

 “As is true of Rule 19(a)(1), the considerations  in Rule 19(a)(2) overlap with Rule 

19(b), particularly the statement in the latter provision requiring the court to consider the 

extent to which a judgment rendered in a person’s absence may be prejudicial to that 

person or to those already parties.”  7 Charles Alan Wright, Arthur R. Miller, Mary Kay 

Kane, Richard L. Markus, Federal Practice & Procedure, § 1604 (3rd ed. 2010).  The 

United States Supreme Court addressed the Rule 19(b) “prejudice” factor in Provident 

Tradesmens Bank & Trust  Co..  The Court explained:  

One basis for dismissal is prejudice to the rights of an absent 
party that ‘cannot’ be avoided in issuance of a final decree.  
Alternatively, if the decree can be so written that it protects 
the interests of the absent persons, but as so written it leaves 
the controversy so situated that the outcome may be 
inconsistent with ‘equity and good conscience,’ the suit 
should be dismissed. 

Provident Tradesmens Bank & Trust  Co., 390 U.S. at 124-25.   

 Courts have found the federal government to be an indispensable party in 

reservation boundary or title disputes.  In Navajo Tribe of Indians v. New Mexico,  809 
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F.2d 1455, 1459 (10th Cir. 1987), the Navajo Tribe sued to cancel and set aside patents, 

grants, assignments, leases and other conveyances to various state defendants.  Such 

conveyances occurred in accordance with an executive order restoring surplus reservation 

lands to New Mexico and Arizona.  This Court affirmed that the federal government was 

an indispensable party pursuant to Rule 19(b), explaining: “The Tribe’s claims against 

the remaining defendants are, in reality, challenges to the validity of the transactions by 

which the United States assumed title to the subject land.”  Id. at 1471.  This Court 

agreed that divesting the federal government of title to the property, without its 

participation, would be prejudicial.  Id. at 1472-73.22  

 And in Confederated Tribes of Chehalis Indian Reservation v. Lujan, 928 F.2d 

1496 (9th Cir. 1991), the court affirmed dismissal for failure to join a tribe in an action to 

declare whether a different occupying tribe was the reservation’s governing tribe.  The 

court cited not only prejudice to the absent tribe, but also the “substantial risk of multiple 

or inconsistent obligations” to the federal government.  Id. at 1498. 

                                              
22   See also Wyandotte Nation v. Unified Gov’t of Wyandotte Cnty./Kansas City, Kan., 
222 F.R.D. 490, 500-05 (D. Kan. 2004) (United States was indispensable party to Tribe’s 
challenge of 1855 treaty which allegedly divested tribe of title to lands); Carlson v. 
Tulalip Tribes of Wash., 510 F.2d 1337, 1339 (9th Cir. 1975) (federal government was an 
indispensable party in dispute concerning reservation boundary affected by property 
transfers).  See also Republic of the Phil. v. Pimentel, 553 U.S. 851, 853 (2008) 
(“[W]here sovereign immunity is asserted, and the claims of the sovereign are not 
frivolous, dismissal of the action must be ordered where there is a potential for injury to 
the absent sovereign’s interests.”); Pit River Home & Agric. Co-Op. Ass’n v. United 
States, 30 F.3d 1088, 1099, 1101 (9th Cir. 1994) (tribe was indispensable, and ruling in 
its absence could subject government to multiple or inconsistent obligations).   

Appellate Case: 09-8098     Document: 01018749122     Date Filed: 11/21/2011     Page: 51



41 
 

 In the present case, the district court duly observed that both the federal 

government and Eastern Shoshone Tribe had a direct interest, separately as parties to the 

1904 McLaughlin Agreement, and as sovereigns with rights or obligations, which a 

diminishment ruling would directly impact.  Harnsberger, 660 F. Supp. 2d at 1280-81.  

For example, if the NAT prevails, it likely will contend that the State has no criminal 

jurisdiction in Riverton, Wyoming, and that it falls upon the federal government to 

prosecute crimes there.    The NAT could also argue that the State’s and Fremont 

County’s administrative and regulatory authorities in the ceded area are different.  

 The district court also identified prejudice to the State Officials and Fremont 

County.  As the court noted, a diminishment ruling that does not bind the federal 

government or Eastern Shoshone Tribe could subject Wyoming and Fremont County to 

inconsistent obligations, depending upon the interests involved and particular claimant. 

Harnsberger, 660 F. Supp. 2d at 1282.  Indeed, the historic diminishment dispute and 

related boundary disputes have arisen in various contexts.23  The district court properly 

                                              
23   In addition to those cases identified at pages 3-14, the Reservation’s boundaries and 
related “Indian country” issues have arisen in other instances.  The Reservation’s Tribal 
Court is currently addressing the diminishment issue in Estate of Jeremy Jorgenson v. 
Encana Oil & Gas Inc., Civ. No. CV-09-0012 (Shoshone and Arapaho Tribal Court), in 
which the defendants are challenging the Tribal Court’s jurisdiction to hear civil claims 
regarding alleged negligent acts within the Reservation.  There is also pending before the 
United States Environmental Protection Agency, the NAT’s and Eastern Shoshone 
Tribe’s application for authority to regulate environmental affairs and to be treated as a 
state for those purposes.  See Harnsberger, 660 F. Supp. 2d at 1283.  In United States v. 
Mazurie, 419 U.S. 544 (1975), the court reviewed the prosecution of non-Indians 
convicted of improperly selling liquor from fee lands into Indian country. In Foust v. 
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refused to further exacerbate that ongoing debate with yet another incomplete, non-final 

adjudication.    

 The NAT’s counterargument that no prejudice exists unless the absent party holds 

“an interest in some finite property, fund, money or other resource that is likely to be 

allocated in the litigation[]” is incorrect.  (NAT’s Br. 46-47).  First, the NAT cites no 

specific authority for such a hard-and-fast rule.  Courts have not determined that 

indispensability requires a property right.  An absent party need only have a legally 

protected interest that will be impaired.  See Am. Greyhound Racing Inc., 305 F.3d at 

1023; Clinton, 180 F.3d at 1088-89.   

 Second, the NAT downplays the fundamental purpose of its lawsuit and the far-

reaching impact of any ruling.  In essence, the NAT seeks to disavow and/or reform 

certain terms of the Second McLaughlin Agreement of 1904, in which it agreed to cede 

lands to the federal government—lands which thereafter fell within Wyoming’s 

jurisdiction.  If the NAT desires a final declaration that those contractual terms were not 

as stated, ratified and, thereafter applied, all parties to that agreement must be in 

attendance.  Lomayaktewa v. Hathaway, 520 F.2d 1324, 1325 (9th Cir. 1975).   

 As noted by the district court, Harnsberger, 660 F. Supp. 2d at 1285-86, the 

present case draws unmistakable parallels with Navajo Tribe, 809 F.2d 1455 (10th Cir. 

                                                                                                                                                  
Lujan, 942 F.2d 712 (10th Cir. 1991), the court considered the status of lands within a 
parcel mistakenly deeded to a non-Indian and whether the Bureau of Land Management 
could correct the mistake by exchanging Reservation lands for those mistakenly deeded.      
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1987).24  In each instance, the federal government entered an agreement with a Tribe for 

the transfer of property in some capacity.  In each instance, the federal government 

thereafter conveyed property rights or jurisdictional authority over property (to a state).  

In both cases, the tribe sued third parties, including state officials, to disavow or 

retroactively alter earlier transactions with the federal government.  In each case, the 

effect of setting aside, rescinding or reforming the original transactions between the 

federal government and tribes would prejudice or otherwise impact all associated 

sovereigns and their citizens/members, grantees and others on various levels.   

2. The district court correctly determined that it could not, through protective 
remedies, lessen or mitigate prejudice resulting from non-joinder.   

In Navajo Tribe, this Court responded to a similar argument that the action should 

proceed without the federal government.  This Court disagreed, explaining “[t]itle to the 

Executive Order reservation must be decided entirely or not at all[.]”  809 F.2d at 1472.  

This Court correctly recognized that partial adjudicative measures under the 

circumstances would be ineffective and impracticable.  Id. 

 
                                              
24   The NAT’s reliance upon Kansas v. United States, 249 F.3d 1213 (10th Cir. 2001) to 
distinguish Navajo Tribe misses the mark. (NAT’s Br. 50).  In Kansas, this Court cited its 
Navajo Tribe ruling, noting a distinction between title to land and jurisdictional authority 
over land for Indian gaming purposes within IGRA.  Id. at 1225.  However, this Court did 
not draw the same distinction between land title and jurisdiction over land when 
addressing the indispensability issue within that same case.  Instead, this Court more 
narrowly considered other traditional factors, such as the availability of adequate relief, 
possibility of inconsistent obligations and anticipated prejudice to non-parties.  Id. at 
1226-27.    
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Similarly, the district court in the present case found:  

The determination that Plaintiff asks the Court to make 
cannot be shaped or revised in any way to take into 
consideration the absence of the EST or the United States.  To 
decide the merits, this Court must make a boundary 
determination based on interpretation of the 1905 Act, a 
proposition that is not subject to partial resolution.  

 
Harnsberger, 660 F.Supp. 2d at 1282.  As in Navajo Tribe, Wyoming and Fremont 

County either correctly exercise jurisdiction over the ceded lands in question (through 

their interpretation of the 1904 McLaughlin Agreement and the 1905 Act), or they do not.   

 Further, the district court specifically rejected the NAT’s suggested mitigations, 

which simply asked that the court rule on the diminishment issue without directly 

affecting the federal government or Eastern Shoshone Tribe.  Harnsberger, 660 F. Supp. 

2d at 1282.  Not surprisingly, the NAT failed to explain how that would be accomplished. 

The NAT seems more than content to obtain something less than a binding, conclusive 

ruling on the diminishment controversy.   

3. The district court carefully considered the adequacy of a judgment rendered 
in the absence of the federal government and Eastern Shoshone Tribe. 

 The district court correctly rejected the NAT’s argument that a ruling limited to 

the legality of the State Officials’ and Fremont County’ tax imposition would have been 

adequate.  Harnsberger, 660 F. Supp. 2d at 1282-83.  The district court cited the 

appropriate standard for evaluating the “adequacy of a judgment” factor: “Adequacy 

refers to more than just the satisfaction of Plaintiff’s claims and includes the “ ‘public 

stake in settling disputes by wholes, whenever possible.’ ”  Harnsberger, 660 F. Supp. 2d 
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at 1282, (quoting, Pimentel, 553 U.S. at 870); Davis, 343 F.3d at 1293 (“The concern 

underlying this factor is not the plaintiff’s interest ‘but that of the courts and the public in 

complete, consistent, and efficient settlement of controversies.’. . .”)(citations omitted).  

 The district court’s determination is consistent with various rulings in which a 

sovereign’s absence would result in a less-than-complete resolution of the dispute for 

several reasons, but primarily because an absent sovereign entity would not be bound by 

the ruling.  In Pimentel, the United States Supreme Court determined that in the absence 

of the Republic of the Philippines, any ruling would not be adequate because the 

Republic of the Philippines would not be bound by the judgment.  Pimentel, 553 U.S. at 

870-71.  In Navajo Tribe, this Court found that a ruling in the federal government’s 

absence would not be adequate given the government’s conflicting interest in the 

disputed property.  809 F.2d at 1472-73.  In Davis, this Court anticipated that a judgment 

in the sovereign tribe’s absence “could well lead to further litigation and possible 

inconsistent judgments[]” and, therefore, held the third factor favored dismissal.  343 

F.3d at 1293.   

 This Court need look no further than the history of the diminishment controversy 

played out in various courts, and revealed through the continued reference to a 

“diminished reserve.”  (See Statement of Facts at 3-14, 42).  As much as the State 

Officials desire an answer to the long-disputed diminishment issue, the federal 
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government’s or Eastern Shoshone Tribe’s absence in any adjudication unfortunately 

ensures that future jurisdictional and other disputes will arise concerning the ceded area.   

 Specifically, were the State Officials and Fremont County Treasurer to prevail on 

the underlying merits in this case, nothing would prevent the Eastern Shoshone Tribe 

from raising the boundary dispute question in response to any number of state or local 

regulatory or law enforcement activities. The district court’s ruling is consistent with the 

central objective of avoiding piecemeal litigation or litigation that does not bind all 

interested parties.  

 Responding to the “inconsistent obligations” concern, the NAT argues that the 

Supremacy Clause and stare decisis would foreclose that possibility.  (NAT’s Br. 56-57).  

On these points, the NAT anticipates various outcomes and assumes that its interests 

align precisely with those of the Eastern Shoshone and/or federal government.  The 

district court correctly declined to so presume.  Harnsberger, 660 F. Supp. 2d at 1286.  

Regardless of how the courts might rule, either sovereign could disagree with the State or 

the NAT regarding their obligations and authority on any number of jurisdictional levels.  

See Pit River Home and Agr. Co-op Ass’n v. United States, 30 F.3d 1088, 1099, 1101 

(Cal.1994). (Tribe indispensable and ruling in its absence could subject government to 

multiple or inconsistent obligations).  And, because they are sovereign, either might 

argue that a ruling does not finally resolve the matter and, therefore, does not achieve a 

stare decisis effect.  
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 The NAT’s cited cases are far from instructive.  (NAT’s Br. 58).  Global-Tech 

Appliances, Inc. v. SEB S.A., ___ U.S. ___, ___, 131 S.Ct. 2060, 2068 (2011) concerned 

the Court’s adherence to a statutory interpretation (patent law) that had become a “fixture 

of the law” and which the legislature had declined to address over a long period of time.  

In Sac & Fox Nation of Mo. v. Norton, 240 F.3d 1250, 1259 (10th Cir. 2001), this Court 

did not address stare decisis and determined that there was little chance of inconsistent 

obligations, as the federal government’s interest was identical to the absent tribe’s.  Id.  

This Court stated, “nothing in the record indicates the possibility of additional lawsuits 

involving this same subject matter.”  Id.  Clearly, the same could not be said of the 

present dispute.    

 In sum, consistent with its discretionary authority, the district court determined 

that the competing interest of avoiding an incomplete adjudication outweighed the NAT’s 

interests in obtaining a limited ruling for tax purposes.  Harnsberger, 660 F. Supp. 2d at 

1282-83.   The NAT’s unsupported suggestion that the NAT’s interests “trump” any 

competing concerns lacks merit.  (NAT’s Br. 57).   

4. The district court properly resolved the fourth Rule 19(b) factor against the 
NAT. 

 The district court examined several factors and determined that the existence of 

alternative forums to pursue a remedy, or lack thereof, favored dismissal of the NAT’s 

claims.  Harnsberger, 660 F. Supp. 2d at 1283.  Following this Court’s guidance, the 

district court declined to attribute significant weight to the absence of an alternative 
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forum: “the plaintiff’s inability to obtain relief in an alternative forum is not as weighty a 

factor when the source of that inability is a public policy that immunizes the absent 

person from suit.”  Id. (quoting Davis, 343 F.3d at 1293-94).   

 The lower court concluded, “in this context where sovereign immunity prevents 

joinder and where the first three factors favor dismissal, this final factor of an alternative 

forum is outweighed, despite the prejudice it may work on Plaintiff.”  Harnsberger, 660 

F. Supp. 2d at 1283; see also Pimentel, 553 U.S. at 872 (prejudice to absent entities and 

other parties outweighed prejudice to parties in litigation and justified dismissal; further, 

that result is unavoidable when unable to join an indispensable sovereign.); Navajo Tribe, 

809 F.2d at 1473 (lack of adequate remedy does not preclude finding of indispensability). 

 The NAT disputes this finding.  The NAT cites Sac & Fox Nation of Mo. v. 

Norton, 240 F.3d 1250 (10th Cir. 2001) for the unqualified proposition that the absence 

of a forum weighs heavily, or conclusively, against dismissal.  (NAT’s Br. 53).  The NAT 

takes that ruling out of context.  In that case, the parties challenged the Secretary of 

Interior’s placement of lands into trust for a tribe so that the Secretary could approve 

gambling on said lands.  Id. at 1253.  That dispute did not address reservation 

diminishment.  Second, as to whether the absent tribe was necessary, this Court ruled that 

the tribe’s interests in the litigation were “virtually identical” to those of the Secretary of 
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the Interior and there was not a substantial risk of multiple or inconsistent obligations in 

the tribe’s absence.  Id.27   

 Only after presuming the absent tribe was necessary in Sac & Fox, did this Court 

comment that the Rule 19(b) indispensability factors were not satisfied.  240 F.3d at 

1259-60.  Contrary to the NAT’s broad suggestion that this factor weighed conclusively 

against dismissal, this Court’s discussion on that point was clearly driven by the facts and 

circumstances of that case.  Id.  

 The NAT’s reliance upon Crowe & Dunlevy, P.C. v. Stidham, 640 F.3d 1140 (10th 

Cir. 2011) to argue an exception to the district court’s Rule 19(b) analysis is misplaced.   

Crowe concerned a declaratory judgment action against a tribal official pursuant to the Ex 

parte Young doctrine, which would arguably be relevant only if there were an allegation 

that in the present case a tribal official was presently violating federal law.   

 Nor does the NAT explain how the district court’s ruling on the fourth evaluative 

factor under Rule 19(b) “is contrary to prevailing law.”  (NAT’s Br. 54).  Poafpybitty v. 

Skelly Oil Company, 390 U.S. 365 (1968) was a case about a tribe’s standing to enforce 

mineral lease terms, and did not address indispensability.  Another case that the NAT 

                                              
27   The district court in the present case did not conclude that the federal government’s 
interests were identical to that of the NAT (“the Court cannot presume to know the 
United States’ position on the merits . . .”) and repeatedly found that proceeding without 
the absent parties would generate inconsistent obligations.  Harnsberger, 660 F. Supp. 2d 
at 1279-86.   
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cites, Moe v. Confederated Salish & Kootenai Tribes of the Flathead Reservation., 425 

U.S. 463 (1976), did not include an indispensable party question either.   

 In conclusion, the district court properly viewed the NAT’s Complaint as an action 

to assume jurisdiction, or otherwise displace Wyoming’s jurisdiction, over criminal, civil 

and administrative activities in the ceded area, including Riverton, Wyoming.28  The 

NAT essentially seeks a declaration of the parties’ contractual intent when they executed 

the 1904 McLaughlin Agreement, which Congress ratified in 1905.  A ruling that the 

Reservation was not diminished would unquestionably impact the federal government, 

both tribes, and the State of Wyoming on numerous jurisdictional levels and in many 

other respects.  Accordingly, the federal government and Eastern Shoshone Tribe, as 

parties to the 1904 Agreement, are necessary and indispensable.  The district court 

correctly concluded that it could not proceed in equity and good conscience without 

them.   

D. The NAT misstates the basis for the district court’s ruling—the court did not 
dismiss for lack of subject matter jurisdiction. 

Contrary to the NAT’s final argument, the district court did not rule that it lacked 

subject matter jurisdiction over the NAT’s claim.  (NAT’s Br. 59).  Nor does the NAT 

cite the district court’s actual ruling to this effect.   In fact, the district court narrowly 

determined that it lacked jurisdiction over the federal government and Eastern Shoshone 
                                              
28   As determined in Montana v. United States, 450 U.S. 544, 563-76 (1981) and its 
progeny, this jurisdiction may include power to regulate non-tribal members to the extent 
their activities directly impact a tribe’s ability to govern.    
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Tribe and, consequently, that dismissal was appropriate because they were indispensable 

parties pursuant to Fed. R. Civ. P. 19.  Harnsberger, 660 F. Supp. 2d 1264, 1273-88.  As 

such, no further response is necessary.   

CONCLUSION 

Big Horn I did not finally resolve the historic diminishment controversy in the 

NAT’s favor.  Accordingly, Big Horn I does not preclude application of Wyoming’s tax 

laws or the exercise of other authorities in the ceded area.  The parties expressly agreed in 

that case to the Reservation’s boundaries for the narrow purpose of litigating a water 

rights dispute.  Even so, neither the Special Master, district court, nor the Wyoming 

Supreme Court specifically ruled upon the diminishment issue.  The NAT improperly 

assumes that the district court adopted a particular diminishment issue discussion found 

in the Special Master’s report and, on that faulty premise, argues that Big Horn I finally 

resolved the diminishment controversy.   

Consequently, Big Horn I does not satisfy Wyoming’s res judicata or collateral 

estoppel requirements.  The issue resolved in Big Horn I is not identical to the NAT’s 

claim presented in the case at bar.  Because the parties specifically agreed (and the NAT 

specifically argued) that Big Horn I would not impact other jurisdictional applications, 

the NAT is judicially estopped from now claiming otherwise.  

The district court correctly applied Fed. R. Civ. P. 19.  The court correctly found 

that both the Eastern Shoshone Tribe and federal government are necessary parties to an 
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action to reinterpret and reform their 1904 McLaughlin Agreement, which Congress 

ratified in 1905.  The district court properly evaluated the four Rule 19(b) criteria for 

determining indispensability and, within its sound discretion, determined that the 

prejudice to existing parties and non-joinable parties outweighed the NAT’s interest in 

proceeding with its action.  Specifically, the likelihood of piecemeal litigation, 

inconsistent obligations and the general inability to mitigate that prejudice or to provide 

an adequate remedy, greatly outweighed the NAT’s interest in proceeding with its claim.  

This Court should affirm the district court’s rejection of the NAT’s res judicata claim and 

its dismissal for failure to join indispensable parties, without exception.   

Respectfully submitted, 
 

                              /s/ Gregory A. Phillips       
      Gregory A. Phillips, Wyo. Bar No. 5-2516 
      Attorney General 
 

     /s/ David L. Delicath________________________  
      David L. Delicath, Wyo. Bar No. 6-3251 
      Deputy Attorney General 
 
           /s/ Martin L. Hardsocg                      
      Martin L. Hardsocg, Wyo. Bar No. 6-2919 
      Deputy Attorney General 
      123 Capitol Building  
      Cheyenne, Wyoming  82002 
      (307) 777-7841 
 

STATEMENT REGARDING ORAL ARGUMENT 

State Officials request oral argument.  This appeal raises complex issues involved 

with the question of whether the Wind River Reservation was diminished in 1905 when 
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its occupying tribes ceded Reservation lands to the federal government for open 

settlement, and oral argument will aid the Court’s resolution. 

 
            /s/ Martin L. Hardsocg     
          Martin L. Hardsocg 
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