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viii 

PRIOR OR RELATED APPEALS 
 

On or about July 11, 2007, Romero appealed the Pueblo of Nambé Tribal 

Court’s (“Tribal Court”) conviction and sentence to the Southwest Intertribal Court 

of Appeals for the Tribal Court of Nambé (“SWITCA”).   Aplt. App. at 59.  

SWITCA addressed two issues: whether Nambé Tribal Court violated Romero’s 

Right to Counsel and whether Nambé violated Romero’s right against self-

incrimination.  Aplt. App. at 60-62.  Finding that Romero’s rights were not 

violated, SWITCA did not dismiss any of the charges or reverse the finding of 

guilt. Aplt. App. at 62. 
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The Pueblo of Nambé (hereinafter “Nambé”), through its attorneys, CHESTNUT 

LAW OFFICES (Peter C. Chestnut, Ann Berkley Rodgers, and Joe M. Tenorio), 

for its answer brief states:  

INTRODUCTION 
 Habeas corpus relief under the Indian Civil Rights Act (“ICRA”) 

provides a limited remedy to persons who are wrongfully detained by order of 

tribal court to a release from tribal detention.  When a tribal court releases a 

prisoner from tribal detention, before the District Court acts on the petition, the 

petition becomes moot and the District Court no longer has jurisdiction to grant 

any other effective relief.  No amount of collateral consequences, whether 

presumed or demonstrated, can save a habeas corpus petition under ICRA because 

of the limited nature of ICRA’s habeas corpus relief.    

STATEMENT OF JURISDICTION 
The United States District Court for the District of New Mexico (“District 

Court”) had jurisdiction over this matter pursuant to 25 U.S.C. § 1303.   On July 7, 

2011, the District Court entered an Order Adopting Magistrate Judge’s Proposed 

Findings and Recommended Disposition.  (Aplt. App. at 167).  Also on that same 

day, the District Court entered a Final Judgment dismissing Ronald F. Romero’s 

(“Romero”) Petition for Writ of Habeas Corpus Pursuant to 25 U.S.C. §1303 

(“Petition”) as moot.  (Aplt. App. at 174). The Notice of Appeal was timely filed in 

accordance with Rule 4(a)(1), F.R.A.P., on August 5, 2011.  Aplt. App. at 175.  
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This Court’s jurisdiction derives from 28 U.S.C. §1291 and 25 U.S.C. §1303, but 

the court lacks subject matter jurisdiction over this case because of mootness.    

STATEMENT OF THE ISSUES 
 
WHETHER THE DISTRICT COURT PROPERLY FOUND THAT ROMERO’S 
PETITION FOR WRIT OF HABEAS CORPUS IS MOOT?  
 
WHETHER THE DISTRICT COURT PROPERLY FOUND THAT THE 
PRESUMPTION OF COLLATERAL CONSEQUENCES DOES NOT APPLY 
TO ROMERO?   
 
WHETHER THE DISTRICT COURT PROPERLY FOUND THAT ROMERO 
FAILED TO DEMONSTRATE COLLATERAL CONSEQUENCES?       
 
WHETHER THE DISTRICT COURT PROPERLY FOUND THAT IT LACKED 
JURISDICTION TO ADDRESS ROMERO’S ALLEGED WRONFGUL 
CONVICTIONS?   
 

STATEMENT OF THE CASE 
On March 10, 2009, Romero filed a Petition in the District Court specifically 

requesting that the District Court command Nambé to release Romero from 

custody or hold an evidentiary hearing to inquire as to the legality of the detention.  

Aplt. App. at 8, 19-20.  On March 09, 2010, the Magistrate Judge’s Proposed 

Findings and Recommended Disposition (“first PF&RD”) found that because 

Nambé’s imposition of an eight-year sentence violated the Indian Civil Rights Act 

(“ICRA”), the District Court should grant the Petition and vacate and set aside the 

sentence.  Aplt. App. at 97.  The First PF&RD did not address any of Romero’s 

alleged wrongful convictions because the sentencing issue disposed of the issue of 

whether the Petition should be granted. Aplt. App. at 109. 
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On March 2, 2010, the Nambé Tribal Court commuted Romero’s sentence to 

time served.  Aplt. App. at 119.  On March 10, 2010, the Nambé Tribal Court 

entered a Final Release Order releasing Romero from tribal custody.  Aplt. App. at 

121.  On March 11, 2010, Nambé requested the District Court to vacate the first 

PF&RD because Romero was no longer under tribal custody.  Aplt. App. at 115.   

On September 22, 2010, the Magistrate Judge withdrew his first PF&RD 

and requested the parties to brief the issue of collateral consequences or any other 

matters bearing on whether the case is moot.  Aplt. App. at 139.  On April 14, 

2011, after reviewing the parties’ briefs, the Magistrate Judge issued his second 

PF&RD recommending that the District Court dismiss Romero’s Petition as moot.  

Aplt. App. at 152.   On July 7, 2011, the District Court entered an Order adopting 

the second PF&RD in its entirety. Aplt. App. at 167.   On the same day, the District 

Court entered a Final Judgment dismissing the case as moot.  Aplt. App. at 174.   

STATEMENT OF THE FACTS 
 Romero is an enrolled member of Nambé, a federally recognized Indian 

Tribe.  Aplt. App. at 63.  He is a career criminal with federal and misdemeanor 

convictions in several courts, both state and tribal, and such assertion remains 

undisputed by Romero. Aplt. App. at 166. On May 30, 2007, Nambé Tribal Court 

convicted Romero after a bench trial.  Aplt. App. at 60.  On June 15, 2007, the 

Nambé Tribal Court issued a Judgment and Sentence, convicting and sentencing 

Romero to twelve counts, for a total term of imprisonment for eight years and 
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$7,050 in fines and fees. Aplt. App. at 23-24.The Nambé Tribal Court considered 

Romero’s lack of remorse, his failure to take responsibility for his actions and his 

long list of prior infractions of the law which included several violent episodes.  

Aplt. App. at 58; see also Aplee. Supp. App. at 13-14. 

 On June 15, 2007, Romero appealed the Tribal Court’s decision.  Aplt. App. 

at 59.  On June 23, 2007, he addressed a letter to the Tribal Council and the Nambé 

Governor requesting a retrial.  Aplee. Supp. App. at 22.  In the letter, he 

complained, inter alia, that he had not been read his Miranda rights, that he had no 

legal representation, and that the judge was not impartial.  Aplee. Supp. App. at 22. 

Nambé characterized the letter as part of the appeal and submitted it to the 

Southwest Intertribal Court of Appeals (“SWITCA”).  The SWITCA upheld 

Romero’s conviction and sentence in a written opinion dated November 7, 2007.  

Aplt. App. at 60-62.  The opinion addressed Romero’s right to counsel and 

Miranda claims, and concluded that neither provided grounds for reversing the 

conviction.  Aplt. App. at 60-62. 

 On March 10, 2009, Romero filed his Petition in the District Court 

specifically requesting that the District Court command Nambé to release Romero 

from custody or hold an evidentiary hearing to inquire as to the legality of the 

detention. Aplt. App. at 19-20.   On or about November 28, 2008, while serving his 

tribal court sentence, Romero assaulted a prison officer at a Colorado prison 
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facility. Aplt. App. at 115-117.   On October 06, 2009, Romero was indicted by a 

Colorado grand jury on one count of assault on a federal officer based on the 

November 28, 2008 incident.  Aplt. App. at 115-117.  Romero was indicted for 

violating 18 U.S.C. §111(a) and (b), assaulting a federal officer while performing 

official duties, in the matter of USA v. Romero, filed in U.S. District Court for the 

District of Colorado No. 09-cr-00426. Aplt. App. at 115-117.  Because the 

maximum penalty on the federal charge is 20 years imprisonment, $25,000 fine or 

both, plus 3 years probation, the Nambé Tribal Court determined that the interests 

of justice would be served, and the public safety of the Pueblo would not be 

harmed, by commuting Romero’s sentences, including fines and probation, to time 

served as of March 1, 2010.  Aplt. App. at 119-120.  The Nambé Tribal Court 

issued an Order on March 2, 2010 to commute Romero’s sentence to time served 

as of March 1, 2010, and a final Release Order was issued on March 10, 2010.  

Aplt. App. at 119-121. 

 On or about March 11, 2010, Nambé informed the District Court of the 

commutation Order and the final Release Order (collectively referred to as the 

“intervening event”).  Aplt. App. at 115. Based on this intervening event, the 

Magistrate Judge withdrew its first PF&RD.  Aplt. App. at 139.  The Magistrate 

Judge then issued a second PF&RD recommending that the case be dismissed as 

moot and requested both parties to brief whether the entire matter is now moot 
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because of the intervening event.  Aplt. App. at 152.   Both Nambé and Romero 

filed briefs.  Aplee. Supp. App. at 25, 36; Aplt. App. at 146.   On July 07, 2011, the 

District Court adopted the Magistrate Judge’s second PF&RD, and dismissed the 

entire case as moot.  Aplt. App. at 167.  

SUMMARY OF THE ARGUMENTS 
Romero petitioned the District Court pursuant to 25 U.S.C. § 1303 of the 

Indian Civil Rights Act (“ICRA”)1 and requested that he be released from tribal 

custody or hold an evidentiary hearing to inquire into the legality of the tribal 

detention.  25 U.S.C. § 1303. ICRA permits federal courts to review the legality of 

tribal court detention, but does not permit federal court to review the validity of the 

underlying conviction.  Romero received what he requested when Nambé released 

him from tribal custody prior to the District Court’s ruling on Romero’s Petition.  

Agreeing that Romero received what he requested, and acknowledging that 

Romero was unable to save his Petition from mootness by either arguing for a 

presumption of collateral consequences or demonstrating collateral consequences, 

the District Court dismissed Romero’s Petition as moot.   

The decision of the District Court to dismiss Romero’s Petition as moot is 

subject to a de novo review of the record.  Rio Grande Silvery Minnow v. Bureau 

of Reclamation, 601 F.3d 1096, 1109 (10th Cir. 2010).  Romero, of course, has the 

                                                            
1  This case arises under ICRA prior to amendment pursuant to the Tribal Law and Order Act, 

PUB. L. NO. 111-211 (210). 
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burden of proving why this case is not moot by showing that ICRA provides him 

with the remedy he seeks.  Buchanan v. Snedeker, 588 F.3d 1281, 1282-83 (10th 

Cir. 2009) (if the court cannot grant effective relief, the case is moot).  Even if 

Romero can show that ICRA provides him with an effective remedy, which Nambé 

does not concede, Romero must further show that he qualifies for a presumption of 

collateral consequences or must actually demonstrate that he is suffering from 

collateral consequences.  Spencer v. Kemna, 523 U.S. 1, 7 (1998) (once the 

petitioner’s sentence has expired, he must demonstrate some concrete and 

continuing injury – some ‘collateral consequence’ other than the now-ended 

incarceration).  Romero, having not argued for a presumption of collateral 

consequences in the case below, does not have a right to make an argument of 

presumption at this stage of the proceedings.  Bridgeforth v. Ward, 88 Fed.Appx. 

291, 295 (10th Cir. 2004) (unpublished), cert. denied., 542 U.S. 940 (2004); Tifford 

v. Wainwright,592 F.2d 233, 234 (5th Cir. 1979). Romero’s proffered evidence of 

collateral consequences, ruled by the District Court as insufficient to save a 

petition from mootness, remains insufficient to prove that his case is not moot.    

ARGUMENTS 
I.  WHETHER THE DISTRICT COURT PROPERLY FOUND THAT 
ROMERO’S PETITION FOR WRIT OF HABEAS CORPUS IS MOOT?  

 
A.  When Romero specifically sought a writ of habeas corpus 

commanding his release from tribal detention pursuant to ICRA, and he 
receives such a release, there is no live controversy in the matter, and his 
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ICRA claims to federal court under its habeas corpus jurisdiction are 
exhausted.  

 
The District Court adopted the second PF&RD in its entirety.  In its second 

PF&RD, the Magistrate Judge addressed whether Romero’s release from tribal 

detention made his Petition moot.  This Court has recognized two forms of 

mootness, constitutional and prudential mootness.  Rio Grande Silvery Minnow v. 

Bureau of Reclamation, 601 F.3d 1096, 1122 (10th Cir. 2010).  This Court 

explained that “the constitutional mootness question is a threshold inquiry because 

a live case or controversy is a constitutional prerequisite to federal jurisdiction.”  

Id. The District Court found that Romero’s Petition was constitutionally moot.  

Aplt. App. at 169 (the question is whether the case continues to satisfy Article III’s 

case-or-controversy requirement).    

 Romero argues that his Petition is not moot because he met the “in custody” 

requirement at the time of filing the Petition.  Romero’s Opening Brief, at 9 and 

12.  However, constitutional mootness requires that Romero must show, not just 

upon filing a petition, but throughout the litigation, that he has “suffered or be 

threatened with, an actual injury traceable to the defendant and likely to be 

redressed by a favorable judicial decision.”  Lewis v. Cont’l Bank Corp., 494 U.S. 

472, 477 (1990).  The District Court properly found that Article III’s “case-or-

controversy” requirement mandates that “parties must continue to have a personal 

stake in the outcome” of a case through all stages of federal judicial proceedings, 
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trial and appellate.  Aplt. App. at 143, citing Lewis, at 477-478.  Meeting the “in 

custody” requirement at the time of filing does not mean that a live case-or-

controversy exists through all stages of a federal habeas corpus proceeding.  A case 

may be dismissed on grounds of mootness when an intervening event, such as 

Romero’s release from tribal detention, extinguishes a party’s legally cognizable 

interest in a case.  Green v. Haskell County Bd. of Comm’rs., 568 F.3d 784, 794 

(10th Cir. 2009).An intervening event of another tribunal may be the cause of 

mootness. Moongate Water Co. v. Dona Ana Mut. Domestic Water Consumers 

Ass’n, 420 F.3d 1082, 1088 (10th Cir. 2005). 

In our case, Romero’s only interest in this case, as evidenced in his prayer 

for relief in his Petition, was to be released from tribal custody or a new trial. Aplt. 

App. at 19-20.   In the alternative, Romero also requested an evidentiary hearing to 

inquire into the legality of the detention.  Id.  In his Petition, Romero did not 

request, and as explained later in this brief, could not request that the conviction be 

vacated.  Id.  Romero’s general prayer “for any other further relief that this Court 

deems just and proper” is not equivalent to a specific request to set aside the 

conviction.  Lane v. Williams, 455 U.S. 624, 631, n.11 (1982) (a general prayer for 

“any further relief that the court deems appropriate and just in this matter” or the 

fact that the District Court may have inherent power to fashion an appropriate 
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remedy for the violation of a constitutional right is not equivalent to a specific 

request to set aside a conviction) (internal brackets deleted).      

 In Lane, the U.S. Supreme Court held that “respondents elected only to 

attack their sentences, and since those sentences expired during the course of these 

proceedings, this case is moot.”  Id., at 633.  In Lane, the US Supreme Court found 

important the fact that the prisoner only sought an order “freeing him from the 

present control” of the Warden and otherwise sought his “immediate release” from 

custody.  Id., at 633.  The U.S. Supreme Court concluded that “[t]hrough the mere 

passage of time, respondents have obtained all the relief that they sought.  In these 

circumstances, no live controversy remains.”  Id.  Similarly, Romero specifically 

requested that the District Court “(1) issue the writ of habeas corpus commanding 

Respondents to release Mr. Romero from their custody immediately or remand the 

case to the Tribal Court for a new trial within 30 days of this Court’s order; or in 

the alternative, (2) hold an evidentiary hearing to inquire as to the legality of the 

detention.”  Aplt. App. at 19-20.   Romero clearly prayed that the writ of habeas 

corpus be granted so that he be released from detention by the Tribal Court, and if 

not so released, then to order the Tribal Court to grant a new trial.  Like the 

passage of time in Lane, the Nambé Tribal Court’s Release Order, gave Romero all 

the relief he sought such that no live controversy remains.   
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Tellingly, when the Magistrate Judge addressed the sentencing issue as the 

one basis for recommending to the District Court to issue a writ of habeas corpus 

in its first PF&RD, Romero was satisfied with the recommendation and did not 

object to the first PF&RD.  Aplt. App. at 124-125. Only when Nambé released 

Romero from tribal detention, an act that prompted the first PF&RD to be 

withdrawn, did Romero argue that the District Court should review Romero’s 

alleged wrongful convictions.  Aplt. App. at 127.  Had the District Court granted 

the writ of habeas corpus, commanding his release from tribal detention, Romero 

would not have, and could not have, requested the District Court to vacate the 

allegedly unlawful convictions. See Discussion at Part 1(B) of this Brief. Romero 

would have received all the remedy that he sought by such writ, just as he received 

all the relief he requested from the federal court through the Tribal Court’s Release 

Order.  

B.  Even if the District Court reviewed the allegations of wrongful 
convictions, ICRA limits Romero’s remedy to the issuance of a writ of habeas 
corpus only – a remedy that traditionally includes release from tribal 
detention, and does not include vacating a conviction.   

 
Romero filed his Petition pursuant to the Indian Civil Rights Act (“ICRA”) 

25 U.S.C. §1303.  ICRA permits any person “to test the legality of his detention by 

order of an Indian tribe” by petitioning for a writ of habeas corpus.  25 U.S.C. 

§1303 (emphasis added).  In Preiser v. Rodriguez, the United State Supreme Court 
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informs us that there are many forms of habeas corpus2.  411 U.S. 475, 485, fn2 

(1973).  When the words “habeas corpus” are used alone, such as in ICRA, “they 

have been considered a generic term understood to refer to the common-law writ of 

habeas corpus ad subjiciendum…”  Preiser at 485.  The common-law writ of 

habeas corpus ad subjiciendum requires an inquiry into an alleged illegal detention 

“with a view to an order releasing the prisoner.”  Preiser, at 484.  When the Nambé 

Tribal Court released Romero from tribal detention, Romero’s remedy under ICRA 

was no longer available because he was already released from tribal detention.  

The Magistrate Judge correctly ruled that “the function of the writ of habeas corpus 

is to secure release from illegal custody…To the extent the Tribal Court sentence 

was illegal, the relief Romero sought has been obtained.”  Aplt. App. at 142-1.  The 

District Court agreed that once “a case or controversy has ceased to exist because 

of intervening events, the Court lacks jurisdiction and may not proceed to the 

merits.”  Aplt. App. at 171, citing Moongate Water Co. v. Dona Ana Mut. Domestic 

Water consumers Ass’n, 420 F.3d 1082, 1088 (10th Cir. 2005).    

Even if the District Court reviewed the allegations of illegal convictions, the 

District Court could not grant any other effective remedy other than release from 

tribal detention.  Unlike 28 U.S.C. §2255, ICRA does not permit a federal court to 

set aside or vacate an alleged unlawful tribal court conviction.   

                                                            
2 Other forms of habeas corpus include habeas corpus ad respondendum; ad satisfaciendum; ad prosequendum, 
testificandum, deliberandum; and ad faciendum et recipiendum.  Fay v. Noia, 372 U.S. 391, 399 n.5 (1963). 
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  The rules governing §2255 cases provide a person seeking relief from 

federal custody with an avenue to vacate or set aside a conviction by filing a 

motion in the district court.  Rules Governing §2255 Cases, Rule 1, 28 U.S.C.  The 

Advisory Committee Notes to Rule 1 distinguish a motion to vacate from a petition 

for habeas corpus.  The Advisory Committee Notes explain that a motion to vacate 

a conviction under §2255 “is a further step in the movant’s criminal case and not a 

separate civil action…”  It then states that  

habeas corpus is a separate civil action and not a further step in the 
criminal case in which petitioner is sentenced. It is not a determination 
of guilt or innocence of the charge upon which petitioner was 
sentenced.  Where a prisoner sustains his right to discharge in habeas 
corpus, it is usually because some right – such as lack of counsel – has 
been denied which reflects no determination of his guilt or innocence 
but affects solely the fairness of his earlier criminal trial.  Even under 
the broad power in the statute “to dispose of the party as law and 
justice require”, the court or judge is by no means in the same 
advantageous position in habeas corpus to do justice as would be so if 
the matter were determined in the criminal proceeding.  For instance, 
the judge (by habeas corpus) cannot grant a new trial in the criminal 
case.  Since the motion remedy is in the criminal proceeding, this 
section 2 affords the opportunity and expressly gives the broad powers 
to set aside the judgment and to discharge the prisoner or resentence 
him or grant a new trial or correct the sentence as may appear 
appropriate.  (emphasis added). 
 

 Romero requests that this Court, or the District Court upon remand, vacate 

the alleged criminal convictions and cites Carafas v. LaVallee, 391 U.S. 234 

(1968) for the proposition that federal courts may vacate convictions.  Carafas’ 

decision to grant relief other than immediate release from physical custody is 
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premised on the 28 U.S.C. §2243’s language that the court shall “dispose of the 

matter as law and justice require.”  Carafas, at 239.  As noted above, the Advisory 

Committee Notes instruct practitioners that a federal court’s power to dispose 

petitions “as law and justice require” emanates from the statutory powers granted 

under §2255.  Unlike the motion remedy provided under §2255, federal courts may 

only grant writ of habeas corpus – release from physical custody – as a remedy 

pursuant to ICRA jurisdiction.    

Notably, ICRA does not expressly grant federal courts with §2255-type 

remedies.  Rather, ICRA only permits federal courts to grant the traditional remedy 

of habeas corpus – release from physical custody.  ICRA, in plain terms, allows a 

person “to test the legality of his detention by order of an Indian Tribe,” and does 

not expressly grant federal courts the power to test the legality of his conviction.  

25 U.S.C. §1303.  As noted by the Advisory Committee Notes to Rule 1 governing 

§2255 cases, testing the legality of detention through a petition for habeas corpus is 

a civil action separate from testing the legality of conviction which is an extension 

of a criminal procedure exercised by a motion to vacate.  Unless Congress has 

combined the two avenues, as it has done under §2255 for cases not arising from 

tribal court convictions, a federal court is without power to vacate a conviction 

pursuant to a habeas corpus proceeding brought under ICRA.   
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The legislative history of ICRA provides further support that Congress did 

not expressly intend federal courts to vacate illegal tribal convictions.  In 1965, S. 

962, the predecessor bill to the language ultimately adopted in ICRA, was heard 

before the Subcommittee on Constitutional Rights of the Committee on the 

Judiciary.  Constitutional Rights of the American Indian: Hearings Before the 

Subcommittee on Constitutional Rights of the Committee on the Judiciary, 89th 

Congress, 1st Session, (1965) (“1965 Hearings”).  S. 962 would have permitted 

individuals convicted by tribal court to appeal the conviction to a federal district 

court for a trial de novo.  111 Cong. Rec. 1800 (1965).  The drafters of the bill 

understood that a trial de novo in federal district court was needed because no right 

to appeal criminal convictions to federal or state courts existed in tribal courts.  Id.  

Hearings on S. 962 revealed tribal opposition to a trial de novo because tribes felt 

that this would relegate tribes to a screening role or otherwise restrict the functions 

of tribal court.  1965 Hearings, at 91, 328.  Congress settled on the language in 

ICRA which purposefully restricted federal court review of illegal detentions when 

it limited the available remedy to a writ of habeas corpus.  25 U.S.C. §1303. 

Although Congress clearly has the power to authorize federal courts to review 

illegal convictions, “a proper respect both for tribal sovereignty itself and for the 

plenary authority of Congress in this area cautions that we treat lightly in the 
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absence of clear indications of legislative intent.”  Santa Clara Pueblo v. Martinez, 

436 U.S. 49, 60 (1978).      

Legislative history shows that Congress intended to provide individuals with 

only the traditional form of habeas corpus relief – release from tribal detention.   

When Congress entertained the writ of habeas corpus as a remedy to illegal 

detention, Congress was aware of the Colliflower v. Garland decision.  Colliflower 

v. Garland, 342 F.2d 369 (9th Cir. 1965).  In fact, the Ninth Circuit’s language 

describing the habeas corpus relief is similar to ICRA’s language describing 

habeas corpus relief.  Colliflower, at 379 (“it is competent for a federal court in a 

habeas corpus proceeding to inquire into the legality of the detention of an Indian 

pursuant to an order of an Indian court”).   Also importantly, the Ninth Circuit 

found that 28 U.S.C. §2241 provided the basis for federal court jurisdiction to issue 

a writ of habeas corpus.  Colliflower, at 379.  A §2241 action, also known as a 

petition for a writ of habeas corpus, is essentially a civil law suit filed by a federal 

prisoner to challenge the legality of his or her custody. Romero argues that his 

Petition should be reviewed pursuant to cases applying §2241. Romero’s Opening 

Brief at 9. 

As the Supreme Court concluded in a related matter, “Congress’ failure to 

provide remedies other than habeas corpus was a deliberate one,” and courts 

should not sanction intrusion into tribal sovereignty absent a clear legislative intent 
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to the contrary.  Santa Clara Pueblo, at 60-61.  The U.S. Supreme Court found that 

ICRA serves two distinct and competing purposes: “In addition to its objective of 

strengthening the position of individual tribal members vis-à-vis the tribe, 

Congress also intended to promote the well-established federal policy of furthering 

Indian self-government.”  Santa Clara Pueblo, at 62.  Implying a remedy is not 

required to fulfill the dual purposes of ICRA when tribal forums are available to 

vindicate rights created by ICRA.  Santa Clara Pueblo, at 61 and 65.  In fact, 

Romero already took advantage of his right to appeal the alleged wrongful 

convictions to SWITCA.  Aplt. App. at 59-62.   Finally, the U.S. Supreme Court 

cautions that “[w]here Congress seeks to promote dual objectives in a single 

statute, courts must be more than usually hesitant to infer from its silence a 

[remedy] that, while serving one legislative purpose, will disserve the other.”  

Santa Clara Pueblo, at 65.  Nothing in the legislative history shows that Congress 

clearly intended that a federal court could further affect tribal sovereignty by 

vacating a tribal conviction or otherwise substituting its judgment in place of a 

tribal court’s judgment.  

Romero’s use of Pacheco and Calabaza is of no consequence because each 

of those cases involved a district court’s order to show cause why the underlying 

conviction should not be vacated. Pacheco v. Governor, No. CV 10-00923 (D. NM 

2010) and Calabaza v. Governor, No. CV 10-1207 (D. NM 2010). Had the lower 
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court in this case issued such an order, Nambé would have shown that ICRA does 

not grant a district court the remedy of vacating Romero’s convictions.  

II. WHETHER THE DISTRICT COURT PROPERLY FOUND THAT   
THE PRESUMPTION OF COLLATERAL CONSEQUENCES DOES NOT 

APPLY TO ROMERO? 
 

A.  Since Romero argues for the first time on this appeal that he is 
entitled to a presumption of collateral consequences, Romero’s arguments are 
not properly before this Court of Appeals.   

 
The second PF&RD found that “Romero makes passing mention of the 

presumption, but makes no argument that it applies here.”  Aplt. App. at 162. The 

District Court, in adopting the second PF&RD, found that Romero lodged nine 

objections to the second PF&RD, but “did not object to the Magistrate Judge’s 

conclusion that the presumption of collateral consequences does not apply in this 

case…Review of [this] conclusion is therefore waived.” Aplt. App. at 169.  

Romero’s Opening Brief to this Court for the first time argues that he is entitled to 

a presumption of collateral consequences.  Romero’s Opening Brief, at 13-14.  

Romero’s failure to raise this in the district court bars Romero from raising the 

issue for the first time on appeal.  Bridgeforth v. Ward, 88 Fed. Appx. 291, 2004 

(10th Cir. 2004), unreported, cert denied, 542 U.S. 940 (2004).  See also Tifford v. 

Wainwright, 592 F.2d 233 (5th Cir. 1979).  (Arguments not made to district court in 

a habeas proceeding will not be considered on appeal except where the interest of 

substantial justice is at stake).  Romero’s argument that he is entitled to a 
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presumption of collateral consequences should not be considered by this Court 

because Romero failed to raise that argument below, and Romero has not provided 

this Court with any explanation why such argument is now in the interest of 

substantial justice.    

B.  Even if the Court considers Romero’s arguments that he is 
entitled to a presumption of collateral consequences, the Court should uphold 
the District Court’s finding that the presumption does not apply. 
 

Romero argues that the presumption of collateral consequences arises under 

28 U.S.C. §§2243 and 2254, and states that “there is no reason to alter the 

presumption in the context of 25 U.S.C. §1303.”  Romero’s Opening Brief, at 14, 

fn. 9.  The problem with Romero’s argument is that it assumes that ICRA permits 

Romero to challenge the legality of a conviction in the same vein that a prisoner 

can challenge the legality of a conviction under 28 U.S.C. §§2243’s language that 

a court dispose of a petition “as law and justice require,” or  § 2254’s interpretation 

that a petition may be used to collaterally attack an underlying conviction through 

§2255.   As discussed in part I(B) of this brief, ICRA does not contain a statutory 

provision similar to 28 U.S.C. §2255 that authorizes federal courts to vacate 

wrongful convictions simultaneously with petitions for habeas corpus under 

§§2243’s language that a court dispose of a petition “as law and justice require” or 

2254’s interpretation that a petition may be used to collaterally attack an 

underlying conviction through §2255.  ICRA’s legislative history further supports 
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that Congress did not intend federal courts to substitute tribal court judgments with 

federal court judgments by vacating tribal court convictions or otherwise ruling on 

the merits of alleged illegal convictions. See discussion at part I(B) of this brief.  

Absent an ICRA provision permitting prisoners to challenge the legality of tribal 

court convictions, federal courts may only grant the traditional remedy of a writ of 

habeas corpus – release from tribal detention, and go no further.   

The absence of an ICRA provision permitting prisoners to challenge the 

legality of tribal court convictions does not mean that prisoners have no recourse to 

challenge such convictions.  Those challenges can be raised by form of a post-

conviction motion in Nambé Tribal Court or by appealing the decision of the 

Tribal Court.  In fact, Romero conveniently omits from his opening brief that he 

previously challenged the alleged unlawful conviction by appeal.   

On or about June 15, 2007, Romero appealed the Tribal Court’s conviction 

and sentence to Nambé’s appellate forum – the Southwest Intertribal Court of 

Appeals for the Tribal Court of Nambé (“SWITCA”).   Aplt. App. at 59.  SWITCA 

addressed the two issues that it could cull from Romero’s appeal: whether Nambé 

Tribal Court violated Romero’s Right to Counsel and whether Nambé violated 

Romero’s right against self-incrimination. Aplt. App. at 60-62. Finding that 

Romero’s rights were not violated, SWITCA did not dismiss any of the charges or 

reverse the finding of guilt.  Aplt. App. at 62.   Romero’s argument that he “has 
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never had his day in court to challenge the tribal court’s unlawful conviction” is 

therefore misleading.  Romero’s Opening Brief, at 14. 

Further, Romero argues that the presumption of collateral consequences 

applies whenever a petitioner challenges a criminal conviction.  Romero’s Opening 

Brief, at 13-14.  The problem with Romero’s argument is that ICRA only permits a 

writ of habeas corpus to be issued upon a finding of illegal detention, and does not 

permit vacating a conviction which would require a finding of illegal conviction.  

Another problem is that Romero’s Petition did not request relief to overturn any 

alleged wrongful convictions, but instead invoked the writ of habeas corpus to 

command his release from tribal detention.  Aplt. App. at 19-20. When a prisoner 

seeks an immediate release from custody, and does not request the court to 

overturn a conviction, the presumption of collateral consequences does not apply.  

Lane, supra., at 632-633.  Even if ICRA permitted Romero to challenge the 

underlying conviction, which Nambé does not concede, Romero’s failure to 

request that the lower court vacate or overturn the tribal court conviction is enough 

to disqualify Romero from claiming the presumption.  Id. 

III. WHETHER THE DISTRICT COURT PROPERLY FOUND THAT 
ROMERO FAILED TO DEMONSTRATE COLLATERAL 

CONSEQUENCES? 
 

A.  The use of collateral consequences to save an otherwise moot 
habeas corpus petition is not applicable when a petitioner does not request the 
District Court to vacate his alleged unlawful tribal court convictions or when 
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a District Court is without jurisdiction to grant a remedy not sanctioned by 
ICRA. 

 
As a general rule, no amount of collateral consequences can save Romero’s 

Petition from mootness, because Romero has already received all the relief that it 

can obtain under ICRA.  Collateral consequences are only used to save a petition 

of habeas corpus from mootness when petitioner is seeking another remedy – 

reversing or vacating a conviction, for example.  Lane, at 633, fn 13 (Carafas was 

concerned with “existing” civil disabilities, not those where they have been 

“waived” due to petitioner’s failure (or inability) to attack the legality of his 

conviction or to request the court to overturn that conviction).   As noted above, 

Romero did not specifically ask the District Court to vacate his alleged tribal court 

convictions.   

In any event, ICRA does not grant a federal court the power to vacate 

convictions by tribal court, but limits its power to the release of prisoners from 

unlawful tribal detention.  ICRA does not provide Romero with a remedy to 

address those consequences.  Kennecott Utah Copper Corp. v. Becker, 186 F.3d 

1261, 1266 (10th Cir. 1999) (stating that core question in mootness inquiry is 

whether granting a present determination of the issues will have some effect in the 

real world).  The alleged collateral consequences must be one that the court can 

remedy by ruling in the petitioner’s favor, and if the court cannot grant effective 
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relief, the case is moot.  Buchanan v. Snedeker, 588 F.3d 1281, 1282-83 (10th Cir. 

2009).   

B.  The use of collateral consequences to save an otherwise moot 
habeas corpus petition is not applicable when civil liberties have previously 
been forfeited through prior convictions, or when Carafas-type liberties are 
waived by failing to raise that argument in the District Court or are too 
generalized. 

 
Collateral consequences may not be used to save a petition from mootness 

when a petitioner’s civil liberties have previously been forfeited through 

petitioner’s prior convictions.  Malloy v. Purvis, 681 F.2d 736, 737 (11th Cir. 1982) 

(because the underlying conviction added no collateral consequence to those 

already burdening the petitioner as a result of his prior convictions, the petition for 

writ of habeas corpus can properly be dismissed).  The Magistrate Court correctly 

found that Romero “did not dispute that either (1) he has a prior history of criminal 

convictions or (2) any Carafas-type liberties had already been forfeited.”  Aplt. 

App. at 166.   

Romero did not provide the District Court with any citation to any tribal law 

or listed any specific collateral consequence or Carafas-type liberties.  Aplt. App. 

at 165.  Romero’s Opening Brief, for the first time, puts forward an argument that 

he may not be able to hold office or participate in elections in Pueblos to which he 

is not a member, or otherwise would lose certain tribal member privileges.  

Romero’s Opening Brief, at 19.  Arguments not raised before a district court bars 
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Romero from raising Carafas-type liberties for the first time on appeal.  

Bridgeforth v. Ward, 88 Fed. Appx. 291, 2004 (10th Cir. 2004), unreported, cert 

denied, 542 U.S. 940 (2004).  See also Tifford v. Wainwright, 592 F.2d 233 (5th 

Cir. 1979).  (Arguments not made to district court in a habeas proceeding will not 

be considered on appeal except where the interest of substantial justice is at stake).  

Romero’s argument that he is entitled to Carafas-type liberties should not be 

considered by this Court because Romero failed to raise that argument below, and 

Romero has not provided this Court with any explanation why such argument is 

now in the interest of substantial justice.    

Romero is a tribal member of the Pueblo of Nambé, and as such cannot 

participate in elections of another Tribe in any event.  Carafas, at 237. (collateral 

consequences must be specific and concrete and identified with reference to 

applicable law).  Romero’s contention that he “may” also be subject to 

deprivations of his societal benefits is too speculative.  Id. Romero also cites the 

Indian Gaming Regulatory Act for its argument that a gaming license may be 

denied due to an applicant’s prior criminal history.  Romero’s Opening Brief, at 20.   

Loss of employment prospects are insufficient to establish a case-or-controversy.  

Lane v. Williams, 455 U.S. 624, 632-33 (1982).  In any event, Romero did not 

provide any evidence in the District Court that he is otherwise qualified to work as 

a gaming employee.  As the Magistrate Court found, “[i]t is incumbent upon 
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Romero to explain the specific collateral consequences and show how they apply 

to him.  He cannot meet his burden by arguing generalities, especially when the 

Court has indicated that the general proposition may not be sufficient in this case 

and directed him to state which, if any civil disabilities attend his Tribal Court 

conviction and sentence.”  Aplt. App. at 165 (internal quotes omitted). 

C.  Romero’s proffered collateral consequences consisting of 
impeachment and sentence enhancements have been waived and are otherwise 
insufficient to maintain federal court jurisdiction. 

 
The second PF&RD found that Romero’s “future impeachment or sentence 

enhancements” assertions are too speculative and general to satisfy his burden of 

demonstrating collateral consequences.  Aplt. App. at 164-165.   The District Court, 

in adopting the second PF&RD, found that Romero lodged nine objections to the 

second PF&RD, but “did not object to the Magistrate Judge’s conclusion that the 

possibility of future impeachment and sentence enhancements based on the tribal 

court conviction are too speculative to suffice as collateral consequence…Review 

of [this] conclusion is therefore waived.” Aplt. App. at 169.  Romero’s Opening 

Brief provides, for the first time, detailed arguments of how the tribal court 

convictions were used as sentence enhancement in the sentencing of a federal 

crime he committed subsequent to the tribal court crimes or how they may be used 

in other state courts.  Romero’s Opening Brief, at 15-18.  Arguments not raised 

before a district court bars Romero from raising them for the first time on appeal.  
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Bridgeforth v. Ward, 88 Fed. Appx. 291, 2004 (10th Cir. 2004), unreported, cert 

denied, 542 U.S. 940 (2004).  See also Tifford v. Wainwright, 592 F.2d 233 (5th 

Cir. 1979).  (Arguments not made to district court in a habeas proceeding will not 

be considered on appeal except where the interest of substantial justice is at stake).  

Romero’s argument that impeachment or sentence enhancements rise to the level 

of collateral consequences should not be considered by this Court because Romero, 

waived that argument below and Romero has not provided this Court with any 

explanation why such argument is now in the interest of substantial justice, and 

how it will have an effect “in the real world.” Kennecott Utah Copper Corp., at 

1266.  

However, even if the Court reviews Romero’s proffered collateral 

consequences of impeachment and sentence enhancements, courts have found that 

such effects are not enough to maintain federal court jurisdiction.  Spencer v. 

Kemna, 523 U.S. 1, 16 (1998) (future impeachment as a collateral consequence is 

“purely a matter of speculation whether such an appearance [as a defendant in a 

criminal proceeding] will ever occur” and does not satisfy the case-or-controversy 

requirement; future sentence enhancement is not a collateral consequence “because 

it was contingent upon respondents’ violating the law, getting caught, and being 

convicted.”). Romero’s authority under Denetclaw, Shavanaux, and Cavanaugh, 

do not stand for the proposition that impeachment is a collateral consequence and 

Appellate Case: 11-2159     Document: 01018775130     Date Filed: 01/10/2012     Page: 35



27 

is limited to the fact that a person may be impeached in the future. See United 

States v. Denetclaw, 96 F.3d 454, 457 (10th Cir. 1996), United States v. Shavanaux, 

647 F.3d 993 (10th Cir. 2011), and United States v. Cavanaugh, 643 F.3d 592, 594 

(8th Cir. 2011). Romero’s authority under Spotted Eagle, Stensgar, and Graves also 

do not address whether future sentence enhancements arise to the level of collateral 

consequences. State v. Spotted Eagle, 71 P.3d 1239, 1245 (Mont. 2003), State v. 

Stensgar, No. 14627-8-III, 1996 WL 460262 (Wash. Ct. APP. Aug 13, 1996), and 

State v. Graves, 150 Ore. App. 437, 439-440 (Or. Ct. App. 1997). In any event, 

Spencer  v. Kemna, Supra. has already rejected those claims.  Spencer, at 16. 

D.  Even if this Court permits Romero to argue the use of collateral 
consequences, Romero’s proffered collateral consequence consisting of loss of 
liberty is not sufficient to maintain tribal court jurisdiction when such loss 
resulted from Romero’s own conduct or actions. 

 
Romero continues to claim that “but for Mr. Romero’s unlawful tribal court 

conviction, he would not have been incarcerated at the federal Bureau of Indian 

Affairs (“BIA”) facility in Colorado at which time and place he incurred new 

federal assault charges, for which he is currently incarcerated.” Romero’s Opening 

Brief, at17.  As the District Court properly concluded, “collateral consequences” 

for Article III purposes are legal disabilities that are “imposed on the basis of the 

challenged conviction.”  Sibron v. New York, 392 U.S. 40, 57 (1968).  “Romero’s 

current incarceration was not imposed “on the basis” of his tribal conviction…it is 

a separate legal consequence, independent of the tribal conviction and sentence.”  
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Aplt. App. at 163. Permitting Romero to make this type of an argument would 

encourage other prisoners to commit additional crimes while in prison in an effort 

to save an otherwise moot habeas corpus petition.  Phifer v. Clark, 115 F.3d 496, 

500 (7th Cir. 1997) (a habeas petition can play no role in sheltering someone from 

his or her own possible future misconduct). 

IV.  WHETHER THE DISTRICT COURT PROPERLY FOUND THAT IT 
LACKED JURISDICTION TO ADDRESS ROMERO’S ALLEGED 

WRONGFUL CONVICTIONS? 
 

The hallmark of finding a case moot is that courts lack the jurisdiction to 

consider the underlying claims no matter how meritorious they may be.  Habecker 

v. Town of Estes Park, 518 F.3d 1217, 1223 (10th Cir. 2008) (without a live, 

concrete controversy, we lack jurisdiction to consider claims no matter how 

meritorious).  In our case, the Petition is made moot on two general grounds.  First, 

the release of Romero from tribal detention resulted in extinguishing Romero’s 

legally cognizable interest in this case.  Second, ICRA does not permit Romero 

with the remedy that he ultimately desires – federal court vacation of a tribal court 

conviction.  Without an effective remedy, the case is moot.  Buchanan v. Snedeker, 

588 F.3d 1281, 1282-83 (10th Cir. 2009).   

Since mootness is a constitutional bar to federal court jurisdiction, federal 

courts are without jurisdiction to determine whether any of the alleged unlawful 

convictions can be vacated.  Arguments regarding the alleged unlawful convictions 
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were made before SWITCA, and cannot be made in the District Court or in this 

Court.  Ruling on Romero’s alleged wrongful convictions would be tantamount to 

issuing advisory opinions, an act that neither the District Court nor this Court can 

do when there is no specific relief that a court can grant. See Lewis, supra. at 477; 

Norvell v. Sangre de Cristo Dev. Co., 519 F.2d 370, 375 (10th Cir. 1975) 

(distinguishing justiciable controversies from disputes that are hypothetical or 

academic); United States v. Quezada-Enriquez, 567 F.3d 1228, 1231 (10th Cir. 

2009) (unless a court can grant effectual relief, the case is moot); Green v. 

Granson, 108 F.3d 1296, 1300 (10th Cir. 1997) (case is moot where entry of 

judgment in petitioner’s favor would amount to nothing more than a declaration he 

was wronged). 

CONCLUSION 
 The District Court’s Final Judgment dismissing Romero’s Petition as moot 

should be affirmed.  Romero specifically requested for a writ of habeas corpus 

commanding his release from tribal detention, and he effectively received that 

request when the Nambé Tribal Court released him from tribal detention.  Neither 

the District Court, nor this Court can grant any effective remedy to any of 

Romero’s underlying allegations of wrongful convictions or sentence because he is 

no longer in tribal detention, he received all the relief that he requested and ICRA 

does not permit federal courts to grant any other relief other than the traditional 

remedy of release from tribal court detention pursuant to ICRA’s habeas corpus 
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relief.  Moreover, Romero cannot save his Petition from mootness by arguing that 

the presumption of collateral consequences applies because he either waived that 

argument in the court below or because it does not apply to Romero’s facts and 

circumstances. Finally, Romero cannot save his Petition from mootness by arguing 

that he actually suffered collateral consequences because the federal courts are 

without a remedy to cure the effect of any alleged collateral consequence.  Even if 

the federal courts do have a remedy, which Nambé specifically denies, Romero’s 

allegations of collateral consequences are not sufficient to maintain federal court 

jurisdiction.   

 For the foregoing reasons, this Court should affirm the District Court’s Final 

Judgment.   
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