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IN THE UNITED STATES DISTRICT COURT 

    FOR THE DISTRICT OF MARYLAND     

 

MARYLAND COMMISSIONER OF 

FINANCIAL REGULATION 

 

   Plaintiff 

 

 v. 

 

WESTERN SKY FINANCIAL, LLC, ET AL 

 

   Defendants. 
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MEMORANDUM IN SUPPORT OF 

DEFENDANTS’ MOTION TO DISMISS 

Defendants, Western Sky Financial, LLC, Great Sky Finance, LLC, Payday 

Financial LLC, and Martin Webb (collectively, “Defendants”), by their attorneys, respectfully 

submit this Memorandum in Support of their Motion to Dismiss. 

INTRODUCTION 

“The policy of leaving Indians free from state jurisdiction and control is deeply 

rooted in the Nation’s history.”  McClanahan v. State Tax Commission of Arizona, 411 U.S. 

164, 168 (1973), quoting Rice v. Olson, 324 U.S. 786, 789 (1945).  The actions of the Maryland 

Commissioner of Financial Regulation (the “Commissioner”) here violate this fundamental 

principle.  The Commissioner concedes that Defendants are located on the reservation of a 

federally recognized Native American Tribe and that the Tribe is immune from state law 

enforcement actions.  The Commissioner contends, however, that Defendants are not entitled to 

this immunity.  As shown below, the Commissioner is wrong as a matter of law.  As a result, this 

Court lacks subject matter jurisdiction and the case must be dismissed with prejudice.   
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BACKGROUND 

The Commissioner initiated this action by issuing a summary order to cease and 

desist and order to produce (the “Complaint”) against Defendants on February 15, 2011.
1
  The 

Commissioner alleges in the Complaint that Defendants violated Maryland licensing and usury 

laws in the course of entering into loan agreements with Maryland residents.  Complaint ¶¶ 47-

51.  The Commissioner acknowledges, however, that Defendants reside on the Cheyenne River 

Reservation (the “Reservation”), home to the Cheyenne River Sioux Tribe, a federally 

recognized Native American Tribe.  Complaint ¶ 30.  The Commissioner further concedes that 

the Tribe is entitled to immunity from state law enforcement actions, such as the Commissioner 

is attempting to undertake in this case against Defendants.  Id. 

However, the Commissioner alleges that Defendants are not entitled to immunity 

and, therefore, are subject to regulation by the State of Maryland for three reasons:  1) the 

corporate Defendants were not created under Tribal law; 2) the Tribe does not operate the 

corporate Defendants; and 3) Defendant Martin Webb (“Webb”), who the Commissioner alleges 

owns and operates the corporate Defendants, is not a Tribal officer.  Id. at 31.  The 

Commissioner’s allegations – even if true – do not deprive Defendants of immunity because the 

actions complained of took place on the Reservation and Martin Webb is an enrolled member of 

the Tribe.  Affidavit of Martin Webb (“Webb Affidavit”) at ¶ 2.  Accordingly, none of the 

Defendants is subject to regulation or enforcement by the state of Maryland.  Therefore, the 

Complaint must be dismissed.   

                                                 
1
 Defendants timely removed the case to this Court on March 18, 2011.   
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ARGUMENT 

I. MOTION TO DISMISS STANDARD 

Although the Court must accept well-pled allegations in the Commissioner’s 

Complaint as true, it is not required to accept conclusory factual allegations.  United Black 

Firefighters v. Hirst, 604 F.2d 844, 847 (4
th

 Cir. 1979).  Nor is the Court required to consider 

unsupported legal conclusions or legal conclusions disguised as factual allegations.  Ashcroft v. 

Iqbal, 129 S.Ct. 1937, 1950 (2009); Papasan v. Allain, 478 U.S. 265, 286 (1986); Schweikert v. 

Bank of America, 521 F.3d 286, 288 (4
th

 Cir. 2008); Eastern Shore Markets v. J.D. Associates 

LTD, 213 F.3d 175, 180 (4
th

 Cir. 2000).  This Court recently explained a plaintiff’s obligation in 

responding to a motion to dismiss: 

[I]n order to survive a motion to dismiss, a plaintiff must plead 

plausible, not merely conceivable, facts in support of her claim … 

The Complaint must state “more than labels and conclusions, and a 

formulaic recitation of elements of a cause of action will not do.” 

Reed v. Airtran Airways, 531 F. Supp. 2d 660, 665-66 (D. Md. 2008), quoting, Bell Atlantic 

Corp. v. Twombly, 127 S.Ct. 1955, 1965 (2007); Iqbal, 129 S. Ct. at 1949.  The Commissioner’s 

Complaint is based on the same type of unsubstantiated conclusory statements rejected in the 

foregoing cases.  Therefore, the Complaint must be dismissed. 

II. DEFENDANTS ARE ENTITLED TO TRIBAL IMMUNITY 

As noted above, the Commissioner concedes the Cheyenne River Sioux Tribe, 

itself, would not be subject to state enforcement because of Tribal immunity.  Complaint ¶ 30.  

The Tribe’s sovereignty is derived from its aboriginal status as a Native American Tribe.  Such 

sovereignty was recognized by the Fort Laramie Treaty of 1868 (15 Stat. 635), which established 

the Great Sioux reservation, and an act of Congress in 1889 (25 Stat. 888), which established the 
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Cheyenne River Sioux Reservation.  South Dakota v. Bourland, 508 U.S. 679, 682 (1993); 

Solem v. Bartlett, 465 U.S. 463, 466-69 (1984).   

However, the Commissioner contends that Defendants are not entitled to such 

immunity because the corporate Defendants were not established under Tribal law and are not 

owned or operated by the Tribe.  In addition, the Commissioner contends that Defendant Webb 

is not a Tribal officer.  The Commissioner’s arguments are irrelevant and unavailing. 

The Commissioner neglected to include as exhibits to the Complaint copies of any 

of the loan agreements referenced therein and failed to mention that all of the loan agreements 

are governed by Tribal law.  Specifically, each of the Defendants’ loan agreements contains 

provisions stating that: 

• the agreement is subject solely to the exclusive laws and regulations of the 

Cheyenne River Sioux Tribe, Cheyenne Indian Reservation; 

• the borrowers consent to the exclusive jurisdiction of the Cheyenne River 

Sioux Tribal Court;  

• the agreement is governed by the Indian Commerce Clause of the United 

States Constitution and the laws of the Cheyenne River Sioux Tribe; 

• the lender is not subject to the laws of any state. 

Copies of the loan agreements with the borrowers identified in Paragraphs 36-44 of the 

Complaint are attached hereto as Exhibits 1-9.
2
  The names and confidential information of each 

borrower have been redacted.  The Webb Affidavit verifying the authenticity of these loan 

agreements is attached hereto as Exhibit 10. 

                                                 
2
 The Court may consider the loan agreements without converting Defendants’ Motion to 

Dismiss into a Motion for Summary Judgment because the Commissioner refers to and 

relies upon these loan agreements in the Complaint (¶¶ 36-44).  Jordan v. Washington 

Mutual Bank, 211 F. Supp. 2d 670, 674 (D. Md. 2002). 
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Because the loan transactions that are the subject of the Complaint were entered 

into on the Reservation and are governed solely by Tribal law, the State of Maryland has no 

jurisdiction over Defendants:  “Congress has … acted consistently upon the assumption that the 

States have no power to regulate the affairs of Indians on a reservation.”  Williams v. Lee, 358 

U.S. 217, 220 (1959).  In Williams, a non-Indian who operated a general store on the Navajo 

Indian Reservation filed suit against Navajo Indians (Mr. and Mrs. Williams) in state court in 

Arizona to recover for goods sold in the store on credit.  Judgment was entered against Mr. and 

Mrs. Williams in the trial court, and the Supreme Court of Arizona affirmed the judgment.  The 

United States Supreme Court reversed, holding that, unless Congress expressly grants power to 

the states,
3
 the states have no authority to govern the affairs of Indians on a reservation.  Id. at 

220-223.  The Williams court concluded its opinion by stating: 

There can be no doubt that to allow the exercise of state 

jurisdiction here would undermine the authority of the tribal courts 

over Reservation affairs and hence would infringe on the right of 

the Indians to govern themselves.  It is immaterial that respondent 

[i.e. the store owner bringing suit] is not an Indian. 

Id. at 223. 

The Supreme Court reaffirmed this holding in Montana v. United States, 450 U.S. 

544 (1981), where it further emphasized that state law does not govern contracts between 

Indians and non-Indians: 

To be sure, Indian tribes retain inherent sovereign power to 

exercise some forms of civil jurisdiction over non-Indians on their 

reservations, even on non-Indian fee lands.  A tribe may regulate, 

through taxation, licensing, or other means, the activities of non-

members who enter consensual relationships with the tribe or its 

                                                 
3
 Defendants are not aware of any such authority granted by Congress to the State of 

Maryland. 
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members, through commercial dealing, contracts, leases, or 

other arrangements. 

Id. at 565 (emphasis added). 

The holdings in Williams and Montana are dispositive here.  The loan 

transactions at issue took place on the Reservation and are explicitly governed by Tribal law.  

Moreover, Defendant Webb – the person who the Commissioner contends owns and operates the 

corporate Defendants (Complaint ¶ 29) – is a member of the Tribe.  The Supreme Court has held 

repeatedly that its decisions and federal law confers rights on individual Indians, as well as 

Tribes and Tribal leaders.  McClanahan, 411 U.S. at 181, quoting Williams, 358 U.S. at 220 (“To 

be sure, when Congress has legislated on Indian matters, it has, most often, dealt with the tribes 

as collective entities.  But those entities are, after all, composed of individual Indians, and 

the legislation confers individual rights.  This Court has therefore held that ‘the question has 

always been whether the state action infringed on the right of reservation Indians to make their 

own laws and be ruled by them.’”) (emphasis added).
4
 

Likewise, there is no requirement that the corporate Defendants be owned by the 

Tribe or be incorporated under Tribal law to be entitled to the protection of Tribal law.  The 

Commissioner concedes that Mr. Webb, a member of the Tribe, owns and controls the corporate 

defendants, which are located on the Reservation.  Complaint ¶¶ 29-30.  Therefore, the 

Commissioner’s attempt to enforce Maryland law against the corporate Defendants here is no 

less an infringement of Indian rights than the conduct of the Arizona courts in Williams or 

McClanahan.   

                                                 
4
 Williams and Montana involved individual Indians and not tribal officers.  McClanahan 

expressly recognizes that individual Indians are free of unwarranted state jurisdiction. 
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Indeed, Congress has recognized the special nature of Indian owned corporations, 

regardless of where they are incorporated, by enacting the Indian Business Development 

Program in order to “establish and expand profit-making Indian-owned economic enterprises.”  

25 U.S.C. § 1521.  The regulations to that statute restrict participation to “Indians, Indian Tribes, 

Indian Partnerships, corporations, or cooperative associations authorized to do business under 

State, Federal or Tribal Law.”  25 C.F.R. § 286.3 (emphasis added).   

Similarly, federal courts – including this Court – have recognized that a 

corporation incorporated under state law can acquire the racial attributes of its owner.  For 

example, in Howard Security Services v. Johns Hopkins Hospital, 516 F.Supp. 508 (D.Md. 

1981), this Court held that a corporation owned and operated by an African American could 

bring a claim under 42 U.S.C. § 1981, despite the fact that the defendant had argued that the 

statute applied to natural persons and that “corporations cannot be subjected to slavery and 

cannot have races and thus cannot be covered by the Thirteenth Amendment and § 1981.”  Id. at 

512.  In rejecting the defendant’s argument, this Court determined that the corporate plaintiff had 

taken on the identity of its owner: 

Howard [Security Services, Inc.] is a close corporation, apparently 

wholly owned by Blanheim and operated by him as owner.  To 

deal with Howard [Security Services, Inc.] is, practically speaking, 

to deal with Blanheim. 

Id. at 513.
5
  This holding applies with equal emphasis where, as here, the corporate Defendants 

have taken on the Native American Indian identity of Defendant Webb who owns and operates 

them. 

                                                 
5
 See also, Hudson Valley Freedom Theater, Inc. v. Heimbach, 671 F.2d 702, 706-07 (2d 

Cir. 1982), cert. denied, 459 U.S. 857 (1982) (Corporation had standing to bring racial 

discrimination claim); Organ. of Minority Vendors v. Ill. Cent. Gulf R.R., 579 F. Supp. 

574, 588-89 (N.D. Ill. 1983) (same). 
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Based on the foregoing authority, the Commissioner’s argument that the corporate 

defendants are not entitled to Tribal immunity because they were formed under South Dakota 

law, rather than Tribal law, fails.  Indeed, that is the precise conclusion recently reached by the 

South Dakota Supreme Court in Pourier v. South Dakota Department of Revenue, 658 N.W.2d 

395 (S.D. 2003), aff’d in part and vacated in part, on other grounds, 674 N.W. 2d 314 (2004), 

cert. denied, 541 U.S. 1064 (2004).  In Pourier, the South Dakota Supreme Court relied on the 

foregoing authority (including this Court’s decision in Howard Security Services) and held that a 

corporation incorporated under South Dakota law – not Tribal law – was an enrolled member of 

the tribe for purposes of tax immunity because it was owned by an enrolled member of the tribe 

and operated on the reservation.  Id. at 403-405.  The United States District Court for the District 

of South Dakota reached the same conclusion in Giedosh v. Little Wound School Bd., 995 F. 

Supp. 1052, 1059 (D.S.D. 1997) (fact that school board was incorporated under South Dakota 

law did “not affect its status as an “‘Indian tribe’”).  For the same reasons, the corporate 

Defendants are entitled to immunity here. 

Thus, in Pourier, the South Dakota Supreme Court held that the State of South 

Dakota had no power to impose a motor fuel tax upon a business operated on Tribal land by an 

enrolled member of the Oglala Sioux tribe.  658 N.W. 2d at 397, 402-403.  In squarely holding 

that the State of South Dakota could not impose the motor fuel tax on an Indian in Indian 

country, as contrasted to a non-Indian in Indian country, the Pourier court relied on the holding 

in Oklahoma Tax Com’n v. Chickasaw Nation, 515 U.S. 450, 458 (1995): 

When a state attempts to levy a tax directly on an Indian tribe or 

its members inside Indian country, rather than on non-Indians, 

we have employed, instead of a balancing inquiry, a more 

categorical approach: Absent cession of jurisdiction or other 

federal statutes permitting it, we have held, a State is without 

power to tax reservation lands and reservation Indians. 
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Pourier, 658 N.W. 2d at 400 (emphasis added).  Likewise, here, given the absence of any cession 

of jurisdiction by the Tribe or federal statute permitting Maryland to act, Maryland has no 

authority to regulate the activities of the three corporate Defendants, which have the same rights 

and immunities enjoyed by its enrolled Tribal member Webb. 

III. DEFENDANTS WERE NOT PROPERLY SERVED WITH THE 

COMPLAINT 

The Complaint was not properly served on Defendants, as it was merely sent to 

them by mail, and was not personally served.  As noted above, Defendant Webb is an enrolled 

Tribal member of the Cheyenne River Sioux Tribe; Defendants are all located on the Cheyenne 

River Reservation; the loan transactions at issue were entered into on the Reservation; and the 

loan agreements specifically provide that they are governed solely by Tribal law.  Where, as 

here, the conduct in question has occurred on the Reservation, Tribal sovereignty is implicated.  

See Nevada v. Hicks, 533 U.S. 353 (2001).  Under Rule 4(d)(1) and (3) of the Rules of Civil 

Procedure of the Cheyenne River Sioux Tribe, personal service of a Complaint is required.  

Since personal service was not made here, service was defective and the Complaint should be 

dismissed for this reason as well.  
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CONCLUSION 

Based on the foregoing, Defendants’ Motion should be granted and the 

Commissioner’s Complaint should be dismissed with prejudice. 

 

Respectfully submitted, 

 

 

      /s/   Charles S. Hirsch_ 

Charles S. Hirsch (Fed ID #06605) 

BALLARD SPAHR LLP 

300 East Lombard Street 

18th Floor 

Baltimore, MD 21202 

Tel:     (410).528.5503 

Fax:    (410).528.5650 

 

OF COUNSEL: 

David H. Pittinsky 

BALLARD SPAHR LLP 

1735 Market Street, 51
st
 Floor 

Philadelphia, PA 19103 

Tel:     (215) 665-8500 

Fax:     (215) 864-8999 

 

Alan C. Bowden 

Bean, Kinney & Korman, P.C. 

2300 Wilson Boulevard, 7
th

 Fl. 

Arlington, VA 22201 

Tel.:     (703) 525-4000 

Fax:      (703) 525-2207 

Attorneys for Defendants 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on this 25
th

 day of March, 2011, a copy of the 

foregoing Memorandum in Support of Defendants’ Motion to Dismiss was filed and served 

electronically via the Court’s CM/ECF system.   

 

 

            /s/   Charles S. Hirsch 

Charles S. Hirsch 
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