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Argument

I. The courts have already ruled that failure to treat the Samish as a

federally recognized Tribe was wrongful.

This case involves the Samish Indian Nation's claim for damages against the

United States arising from the government's arbitrary and wrongful actions in

failing to treat the Tribe as a federally recognized tribe from 1969 until 1996. But

for the government's misconduct, the Tribe would have received the federal

programs, services and benefits that the United States provided by statute to all

federally recognized tribes during that period.

The government's conduct in failing to treat the Samish as a federally

recognized tribe between 1969 and 1996 was "wrongful" and "arbitrary and

capricious." Samish Indian Nation v. United States, 419 F.3d 1355, 1373-74 (Fed.

Cir. 2005). This Court's determination in this regard was properly grounded on

findings made by the federal district court in the proceedings involving the Tribe's

recognition, Greene v. Babbitt, | and was essential to this Court's ruling that the

Tribe's claim for damages against the United States is not barred by the statute of

limitations. 419 F.3d at 1369-1374. As the Court stated, the S amish claims for

damages against the United States "did not accrue until they [the Samish] obtained

a final determination from the district court, through their APA challenge, that the

i 943 F. Supp. 1278, 1288 n.13 (W.D. Wash. 1996); see also A212-A213, Greene v.

Babbitt, No. C89-645Z, slip op. at 2 (W.D. Wash. 1996).
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government's conduct underlying its refusal to accord federal recognition, before

1996, was arbitrary and capricious." Id. at 1369. The Court further explained that

the findings made by the district court in Greene:

support the premise that the Samish should have been given historic

recognition and obtain standing for the claims directed to old non-
Snyder Act benefits. The missing element was finally established...
with the effective date of the district court's modification to the

Secretary's acknowledgement determination .... In sum, the district

court's reinstatement validated the historic recognition of the Samish.

Id. This Court concluded that "the district court finally established that the

government wrongfully withheld the Samish federal acknowledgment" and that the

district court's findings "support the Samish contention that but for the

government's arbitrary and capricious treatment the Samish would have been

extended federal recognition prior to 1996" which "provides a predicate 'wrongful'

element in this action." Id. at 1373-74. This Court further made clear that only the

district court had jurisdiction to decide whether the government acted wrongfully

in refusing to treat the Samish as a recognized tribe, and the district court clearly

issued a final decision stating that it had. Id. at 1369, 1373.

In this appeal, however, the United States contends that it can relitigate the

prior determination that the government's actions in failing to treat the Samish as a

recognized tribe were wrongful, see US Br. at 5, 26-28, despite the fact that this

2
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Court's decision is law of the case, 2 and that as a party to the proceedings in

Greene, the United States is bound by the findings made and judgment entered

there. 3

Rather than follow the governing rulings, the United States invokes

statements about the Samish Tribe contained in early decisions from the treaty

fishing rights litigation that have no bearing on the claims or issues here. See US

Br. at 6-8, 28, 47 (citing United States v. Washington, 476 F. Supp. 1101 (W.D.

Wash. 1979), aff'd, 641 F.2d 1368 (9th Cir. 1981), cert. denied, 454 U.S. 1143

(1982)). 4 This Court was aware of the decisions from the treaty rights case at the

2 See Toro Co. v. White ConsoL Indus., Inc., 383 F.3d 1326, 1335, 1336-37 (Fed.

Cir. 2004).

3 Allen v. McCurry, 449 U.S. 90, 94 (1980); UnitedStates v. Stauffer Chem. Co., 464

U.S. 165 (1984); Banner v. United States, 238 F.3d 1348, 1354 (Fed. Cir. 2001). At

a minimum, however, even if there were some basis for concluding that the

government was not bound by findings in Greene or by this Court's prior decision,

the decision now on appeal was resolved on a motion to dismiss where the

allegations in the complaint - including that the Samish were wrongfully treated as

unrecognized - must be accepted as true.

4 The United States selectively quotes from portions of the 1979 and 1981 off-

reservation treaty fishing rights decisions to question the Samish Tribe's

continuous existence as an historic tribe. See US Br. at 28 (citing the 1981 treaty

decision to contend that "the Tribe had not functioned since treaty times as a

continuous distinct and cohesive cultural and political community"). See also US

Br. at 6-8, 47. The government's contentions are devoid of merit and refuted by

the recognition decision itself. The Samish Tribe achieved federal re-recognition

under the 1978 version of the Federal Acknowledgment Regulations, 43 Fed. Reg.

39,361 (Sept. 5, 1978). See A210, 61 Fed. Reg. 15,825 (Apr. 9, 1996). Those

regulations require that a petitioning tribe prove that it has been identified as an

3
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time it issued its 2005 decision, see 419 F.3d at 1359, n.2, and nothing that

occurred in the treaty rights case then or since that time affects the Tribe's claims

here. To the contrary, the Court of Appeals for the Ninth Circuit, in a recent en

banc decision, clearly explained the limited effect of the rulings from the treaty

fishing rights case and their inapplicability to proceedings regarding tribal

recognition. United States v. Washington, 593 F.3d 790 (9th Cir. 2010). The

Ninth Circuit held while the Samish Tribe had not met the standards required by.

Fed. R. Civ. P. 60(b)(6) to reopen the judgment previously entered in the treaty

fishing rights case, see 593 F.3d at 799-800, the Court also made clear that the

"treaty adjudications have no estoppel effect on recognition proceedings," id. at

Indian tribe "from historical times until the present on a substantially continuous

basis." 43 Fed. Reg. 39,361, 39,363, § 54.7(a). Under the 1978 regulations

"historical" was further defined as "dating back to the earliest documented contact

between the aboriginal tribe from which petitioners descended" and either the

United States or foreign governments. Id. at 39,362 § 54.1(1). Thus, the 1978

regulations required the Samish Tribe to prove that it had continuously existed as a

tribe from before the date of the 1855 Treaty of Point Elliott, 12 Stat. 927. The

Tribe established this in the recognition proceedings, and the 1996 decision

recognizing the Samish included such findings. See Samish, 419 F.3d at 1362

(summarizing Greene, 943 F. Supp at 1283-84). Indeed, the cornerstone of the

federal recognition process is the requirement that a tribe prove that it has

continuously existed throughout its history as an Indian tribe. See Barbara Coen,

Tribal Status Decision Making: A Federal Perspective on Acknowledgement, 37

New Eng. L. Rev. 491 (2003) ("The essential regulatory requirement [of the

federal acknowledgement process].., is that the group has existed continuously as

a tribe with retained political powers."). The findings that were essential to Samish

recognition and the regulations on which those fmding were based, preclude the

government from now questioning the Samish Tribe's continuous existence as an
historic tribe.

4
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800, and that "treaty litigation and recognition proceedings were 'fundamentally

different' and had no effect on one another." Id. (quoting Greene v. Babbitt, 64

F.3d 1266, 1270 (9th Cir. 1995)). 5

The present case does not involve treaty fishing rights, but concerns the

Tribe's claims for damages arising from the government's wrongful conduct in

failing to treat the Samish as a federally recognized tribe from 1969 to 1996. But

for the government's wrongful conduct, the Tribe would have had the same rights

as other federally recognized tribes to receive federal funds, programs, and

services. The courts have already held that the government's failure to treat

Samish as federally recognized from 1969 to 1996 was wrongful. The issue now

before the Court is whether the statutes under which the federal government

provided federal funds to all federally recognized tribes during this period -

specifically TPA (Tribal Priority Allocations) and Federal Revenue-Sharing - are

money-mandating for purposes of a Tribe that was wrongfully excluded from

receiving such funds.

5 The Ninth Circuit's 2010 decision was reconfirmed in Evans v. U.S. Dep 't of

Interior, 604 F.3d 1120 (9th Cir. 2010).

5
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II. The statutes under which Congress provides TPA are money-mandating

for purposes of a claim by a tribe that was wrongfully excluded from

receiving TPA funds.

In our opening brief, we demonstrated that whether a statute is money-

mandating is a matter of congressional intent. See Tribe's Br. at 17-25; United

States v. White Mountain Apache Tribe, 537 U.S. 465,472 (2003). Congressional

intent regarding the availability of a damages remedy can be demonstrated in

different ways and is not limited to the invocation of any one particular term or

phrase. See, e.g., McBryde v. United States, 299 F.3d 1357, 1361-63 (Fed. Cir.

2002); Doe v. United States, 100 F.3d 1576, 1580-82 (Fed. Cir. 1996). Statutes that

provide money for the benefit of a designated class of recipients are money-

mandating for purposes of a claim that someone was improperly treated by a

federal agency as ineligible. See Tribe's Br. at 25-30; Fisher v. United States, 402

F.3d 1167, 1175 (Fed. Cir. 2005) (CFC had jurisdiction to award damages if

agency erred in denying plaintiff disability pay; "If the Government officials'

determinations under the statute are in error, the court is there to correct the matter

and have the proper determinations made"); Doe, 100 F.3d at 1580-82 ("if the

Secretary... arbitrarily or capriciously refused to pay[,] the [claimant] ... had the

fight to file suit in court to compel that payment. This is a Government of laws,

not of men."); Byrnes v. United States, 330 F.2d 986 (Ct. C1. 1964) (once

department head exercised discretion to adopt a policy for premium pay for

6
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employees in lieu of overtime, employees who were arbitrarily denied such pay

could sue for damages). The government, in its response, does not challenge the

existence of this category of money-mandating statutes, but instead ignores this

principle and the cases on which the Tribe relies.

This category of money-mandating statutes includes the Appropriations Acts

under which Congress provided TPA. Congress appropriates TPA funds for all

tribes each year. The Court of Federal Claims (CFC) so found, A2, A7, Samish

Indian Nation v. United States, 82 Fed. C1.54, 59 (2008), and the government here

does not contend otherwise.

Congressional practice - repeatedly appropriating TPA for all tribes -

reflects Congressional intent that all tribes benefit from TPA. This is further

underscored by Congressional directives that annual increases and decreases in

TPA funding overall be shared pro rata "by all tribes." Tribe's Br. at 13-14, 33. 6

6 See A516, A519, S. Rep. No. 103-114, at 51 (1993); A520, A522, H.R. Rep. No.

103-158, at 50 (1993); A523, A526, S. Rep. No. 102-345, at 48 (1992). Congress

expressly refers to TPA funds in the appropriation acts beginning in 1992 in a

manner that affirmed that each tribe could use its TPA funds for various purposes.

For example, Congress authorized tribes to set their own eligibility criteria for

general assistance payments to indigent Indians, while requiring that increased

payment levels for general assistance "be met exclusively from funds available to

the tribe from within its tribal priority allocation." See A487, A489-90, Pub. L.

No. 102-381,106 Stat. 1374, 1390 (1992); see also, A494, A498, A501, A504,

A508, Exs. 14-18 (Appropriations Acts for FYs 1994 through 1998). Likewise,

beginning with the 1995 Interior Appropriations Act, Congress specified that tribes

could use "tribal priority allocations for unmet contract support costs of ongoing

contracts, grants or compact agreements." A495, A497, Pub.L. No. 103-332, 108

7
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And, given the practice of the Interior Department each year to expressly request

TPA in specified amounts for each and every tribe, see Tribe's Br. at 12-13, 31-32,

Congressional appropriations in response to those requests, year after year,

demonstrate an intent to ratify the ongoing administrative practice regarding TPA

being for the benefit of all tribes. See Tribe's Br. at 22-25, 32-39; Morton v. Ruiz,

415 U.S. 199, 229, 236 (1974); San Huan New Materials High Teeh. Inc. v. Int'l

Trade Comm 'n, 161 F.3d 1347, 1355 (Fed. Cir. 1998); Daewoo Electronics Co.,

Ltd. v. International Union of Electronic, Electrical, Technical, Salaried and

Machine Workers, AFL-CIO, 6 F.3d 1511, 1518 (Fed. Cir. 1993).

Congressional intent that congressional action in providing TPA for Indian

tribes benefit the class of all tribes is further corroborated by other

contemporaneous federal statutes - the Federally-Recognized Indian Tribe List Act

of 1994, 25 U.S.C. § 479a-1 and the 1994 amendments to the Indian

Reorganization Act, 25 U.S.C. §§ 476(0, (g). These statutes prohibit

administrative action to terminate or disfavor a tribe and they further refute any

notion that the Department of the Interior can unilaterally act to deprive one tribe

of the benefit of Congressional enactments. See Tribe's Br. at 40-42.

Stat. 2499, 2511 (1994); see also A501, A504, A508, Exs. 16-18 (Appropriations

Acts for FYs 1996 through 1998). And, beginning with the Interior Appropriations

Act for FY 1998, Congress further authorized tribes to use TPA to cover the costs

of repair or replacement of school facilities. A509, Ex. 18.

8
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Congress's actions - in appropriating funds in response to the Department's

requests for TPA for a defined class of beneficiaries (every federally recognized

tribe), instructing that all tribes share pro rata in increases or decreases of TPA

funding, and enacting other measures demonstrating that federal agencies lack the

authority to terminate or disfavor specific tribes - can only fairly be understood to

signify that Congress intends TPA to benefit every federally recognized tribe. And

where, as here, Congress intends a defined class to benefit from a federal program

- but one member of that class is wrongfully deprived of the benefits Congress

intended - the wronged party has stated a claim for damages under a money-

mandating statute within the CFC's jurisdiction. 7

The government here essentially ignores all this. Instead, the government

raises a series of formalistic arguments that evade the fundamental point - that

Congress intended all tribes to benefit from TPA and that a wrongfully excluded

tribe has a claim for money damages under Appropriations Acts that are money-

mandating for purposes of such a claim.

The government argues that since TPA is not a statute or regulation, the

Tribe has no claim. US Br. at 30, 32-33. But this misconstrues the Tribe's claim.

Of course, TPA is not a statute or regulation. But the Appropriations Acts that

7 See, e.g., Fisher, 402 F.3d at 1174-75; Doe, 100 F.3d at 1580-82; Byrnes, 330

F.2d 986; Tribe's Br. at 25-30.

9
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provide TPA each year to every tribe are statutes, and those statutes are money-

mandating for purposes of a claim for a wrongfully excluded tribe, for the reasons

discussed above and in the Tribe's Opening Brief. s

Second, the government contends that the Tribe has somehow waived

arguments regarding the Appropriations Acts on appeal. US Br. at 34-35 (citing

SmithKlineBeecham Corp v. Apotex Corp., 439 F.3d 1312 (Fed. Cir. 2006)). The

Appropriations Acts were clearly referenced in the first issue presented on appeal,

Tribe's Br. at 1, and were the subject of extensive discussion regarding

congressional intent and agency practice for TPA funds in both the statement of

facts, Tribe's Br. at 11-14, and the argument, Tribe's Br. at 23, 30-39.

Third, the government contends that a lump sum appropriation leaves the

allocation of funds to the agency's discretion. US Br. at 36. But, where Congress

year after year appropriates money based on representations by the federal agency

that the money will benefit a broad class of Indians (or tribes), the agency does not

s The government misplaces reliance on Samish Indian Nation v. U.S. Department

of the Interior, 2004 WL 3753252 (W.D. Wash. 2004), to contend that "BIA's post

1996 tribal budget allocation process did not guarantee a tribe would receive

funding" but resulted in "tentative recommendations." U.S. Br. at 32, 33. The

court there dismissed, for lack of final agency action, an APA suit which

challenged the BIA's failure to consult with the Tribe regarding future funding

needs and in so doing, provided a generic description of the federal budget process.

The court, however, clearly did not consider, much less address, either BIA's

policy and practice of requesting TPA funds for every federally recognized tribe,
or Congress' intent in appropriating TPA funds for all federally recognized tribes.

10
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have discretion to arbitrarily deny funding to a member of the intended class of

beneficiaries. The Supreme Court so held in Morton v. Ruiz, 415 U.S. at 229, 236. 9

9 The government cites Lincoln v. Vigil, 508 U.S. 182 (1993). Lincoln reaffirms

thatMorton v. Ruiz is good law. See 508 U.S. at 199. Lincoln, in addition to not

addressing any question concerning whether any statute is money-mandating,

essentially involved the opposite of the situation here. Vigil involved a federal

agency effort to broaden the class of Indians served by a category of federal funding,

while here, the agency's action narrowed those served, by arbitrarily denying funds

to one tribe. The Court in Vigil acknowledged this distinction, stating:

The Court of Appeals saw a separate limitation on the Service's

discretion in the special trust relationship existing between Indian

people and the Federal Government. 953 F.2d at 1230-1231. We
have often spoken of this relationship, see, e.g., Cherokee Nation v.

Georgia, 30 U.S. (5 Pet.) 1, 17, 8 L.Ed. 25 (1831) (Marshall, C.J.)

(Indians' "relation to the United States resembles that of a ward to his

guardian"), and the law is "well established that the Government in its

dealings with Indian tribal property acts in a fiduciary capacity."

Whatever the contours of that relationship, though, it could not limit

the Service's discretion to reorder its priorities from serving a

subgroup of beneficiaries to serving the broader class of all Indians

nationwide. See Hoopa Valley Tribe v. Christie, 812 F.2d 1097, 1102

(CA9 1986) (Federal Government "does have a fiduciary obligation to

the Indians; but it is a fiduciary obligation that is owed to a//Indian

tribes").

508 U.S. at 194-95 (underscoring added, italics in original). Vigil did not address

the question of whether a federal agency can simply take action to narrow those

tribes it serves (where that agency repeatedly tells Congress that every tribe is

benefiting). It is nevertheless clear from the underscored language that such an

action stands on a different footing from the action in Vigil (which broadened the

class of Indians served).
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Fourth, the government refers to so-called "New Tribes" money. U.S. Br. at

39-40. But, the fact that the government provides a pittance to tribes that have

recently succeeded in the federal acknowledgement process does not excuse

government wrongdoing prior to that time. There is no indication anywhere in the

background of New Tribes money that Congress intended that this money replace

or become a substitute for legitimate claims for damages arising from wrongful

denial of access to all other federal Indian programs in a claims case. 1°

Fifth, the government contends that the Samish claim here might lead to

other tribes seeking damages for the period prior to recognition. U.S. Br. at 39.

But if there is one thing all the parties should be able to agree upon, it is that the

circumstances faced by Samish - as recited in the Greene cases and elsewhere -

are unique. No other tribe has pursued its legal rights as long and as vigorously as

the Samish Tribe has for the last 38 years. Among other things, many tribes receive

recognition through the federal acknowledgement process without a court

10Congress appropriated funds for "new tribes" because neither the Department

nor Congress wanted to reduce TPA base funding from other tribes in order to

provide newly acknowledged tribes with a share of TPA. A224, McDivitt Dec.

¶22. The new tribes funding was "a separate allocation of funds for newly-

recognized tribes" which did not "affect[] the TPA allocations provided to existing

federally recognized tribes." Id. The availability of new tribes funding, however,

is a means for transitioning such tribes into the TPA budget prospectively and, as

the government acknowledged, for the limited purpose of allowing them to

reorganize their tribal government. It is not a substitute for a right to recover past

damages by a tribe that was adjudicated to have been wrongfully denied federal

recognition.
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determination that their prior non-recognition was "wrongful" and "arbitrary" - as

occurred with Samish. The government's contention that other litigation is

possible is both irrelevant and speculative.

Finally, contrary to the government's contention, US Br. at 40, an award of

damages here would in no way constitute a "windfall" for the Samish. To the

contrary, Samish remains a tribe that is struggling to address the accumulated

economic and social ills from generations of poverty, a circumstance greatly

exacerbated by the government's failure to treat Samish consistent with its

obligations to all tribes. The government's arbitrary and unlawful actions in failing

to treat the Tribe as federally recognized for more than a quarter of a century -

which arose when a low level bureaucrat without justification left the Tribe off of a

list of tribes - deprived the Samish of all federal funding that the government made

available to federally recognized tribes. With such assistance, all other federally

recognized tribes were able to provide governmental services and benefits to their

members, develop governmental infrastructure, and begin to make economic

progress to address decades of accumulated poverty. The government's wrongful

actions deprived the Samish of this essential aid, putting the Tribe far behind other

federally recognized tribes with regard to economic development, the provision of

programs and services to its members, and the development of tribal infrastructure.

Recovery of damages here would be but a small measure by which the Tribe could
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begin to remedy these deficiencies and address its longstanding and long ignored

needs.

III. The Court of Federal Claims has jurisdiction over the Tribe's claims

under the Federal Revenue Sharing Act.

A. The Federal Revenue Sharing Act established an entitlement program
which is money-mandating under the precedent of this Court.

The CFC properly applied the standards established by this Court when the

CFC concluded that because the Federal Revenue Sharing Act uses the phrases

"entitlement" and "shall pay," it was money-mandating. A18, A33-A38, Samish

Indian Nation v. United States, 90 Fed. C1. 122, 133-36 (2009). Congress

expressly described those funds as "entitlements" in the text of the statute,

established a detailed statutory formula by which funds were to be allocated among

states, local governments and Indian tribes, and stated "there shall be allocated to

such tribe" based on relative population 1_- language that this Court has

"repeatedly recognized.., generally makes a statute money-mandating." Agwiak

v. United States, 347 F.3d 1375, 1380 (Fed. Cir. 2003); see also Grav v. United

States, 886 F.2d 1305, 1307-08 (Fed. Cir. 1989); Britell v. United States, 372 F.3d

1370, 1378 (Fed. Cir. 2004). Because this statute both spoke in mandatory terms

and provided "'clear standards for paying' money to recipients," see Samish

I_ A614, A616, Pub. L. No. 92-512, § 108(b)(4), 86 Stat. 919 (1972) (emphasis

supplied).
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Nation, 419 F.3d at 1364, the CFC correctly concluded it was money-mandating

for purposes of establishing jurisdiction under the Tucker Act.

The government completely disregards this Court's rulings that the terms

"shall pay" renders a statute money-mandating, and relies instead on decisions

from the District of Columbia Circuit which have no application here. See US Br.

at 42-46. One case on which the government principally relies, National

Association of Counties v. Baker, 842 F.2d 369, 374-75 (D.C. Cir. 1988), involved

a suit brought by counties under the Administrative Procedure Act to compel the

Secretary of the Treasury to release federal revenue sharing funds that had been

sequestered by a budget reduction measure. The government moved to dismiss the

action asserting that the claim sought money damages and therefore could be heard

only in the Claims Court. The D.C. Circuit disagreed, finding that the plaintiffs

claim sought specific relief- release of the res - not money damages, and

therefore was within the district court's jurisdiction under the APA. Id. at 376-77.

While the government here relies on dicta fi-om the case, the D.C. Circuit's holding

was that the suit was an APA action that was within the jurisdiction of the district

court. The D.C. Circuit's opinion says nothing about the government's assertion

here that the Revenue Sharing Act gave broad discretion to the Secretary on

allocation of the funds (US Br. at 42), and certainly cannot be reconciled with the

Federal Circuit's command that use of terms like "shall pay" "generally makes a
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statute money-mandating." Agwiak, 347 F.3d at 1380; Grav, 886 F.2d at 1307-

08.12

The government similarly misplaces reliance on Council of and for the Blind

of Delaware Valley v. Regan, 709 F.2d 1521 (D.C. Cir. 1983), when it argues that

the inclusion of certain forms of judicial review in the Federal Revenue Sharing

Act indicates that Congress did not intend for the Federal Circuit to interpret the

statute as money-mandating. US Br. at 44-45. That is not the law with regard to

jurisdiction under the Tucker Act. 13 To the contrary, this Court recognizes a strong

presumption against a statute divesting the Court of Federal Claims of its Tucker

Act jurisdiction. A federal statute which provides some remedies does no__!tdivest

12The government's reliance on City of Newark v. Blumenthal, 457 F. Supp. 30,

31-32 (D.D.C. 1978) to support its assertion that the Secretary's authority under

this Act was "wholly committed to his discretion," US Br. at 46, is equally

misplaced. The court there addressed only one part of the statute which expressly

gave the Secretary discretion to depart from census data in very limited

circumstances when applying the formula. Nothing in Blumenthal even suggested

that the Secretary had authority to modify the basic elements of the funding

allocation formula, much less any authority to completely exclude an Indian tribe

from receipt of all such funds. No provision of the statute gave the Secretary such
discretion.

13In Council of and for the Blind, the D.C. Circuit addressed the district court's

jurisdiction to hear an APA claim against the agency administering the Revenue

Sharing program for its failure to sanction recipients of revenue sharing funds who
discriminated in their use of the funds. The court concluded that because the

Revenue Sharing Act included a specific remedy against governments engaged in

discriminatory practices, the court would not imply a separate remedy under the

APA. The court, however, did not address any issues bearing on Tucker Act

jurisdiction.
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the Court of Federal Claims of Tucker Act jurisdiction for damages claims, unless

the statute includes a clear statement indicating that "Congress has...

unambiguously withdrawn Tucker Act jurisdiction." Consolidation Coal Co. v.

United States, 351 F.3d 1374, 1380 (Fed. Cir. 2003) (citing Preseault v. Interstate

Commerce Comm 'n, 494 U.S. 1, 12 (1990)). This Court and the Supreme Court

have often found that statutes which provided for remedies in the district court did

not divest the Court of Federal Claims of its jurisdiction to hear damages claims. 14

So, while the Federal Revenue Sharing Act provided for judicial review of agency

action in certain circumstances, it did not contain an express statement that

Congress has unambiguously withdrawn Tucker Act jurisdiction for damages

claims. The CFC correctly applied this Court's precedent when it concluded that

the Revenue Sharing Act was money-mandating.

14See Consolidation Coal Co., 351 F.3d at 1380 (a district court remedy provided

in Surface Mining Control and Reclamation Act did not reflect a congressional

intent to unambiguously withdraw Tucker Act jurisdiction for claims seeking

damages for allegedly unconstitutional imposition of fees); California v. United

States, 271 F.3d 1377, 1382-83 (Fed. Cir. 2001) (Flood Control Act did not

partially withdraw Tucker Act jurisdiction because neither the text nor the

legislative history of the Act showed an unambiguous intent by Congress to do so);

Worthington v. United States, 168 F.3d 24, 26 (Fed. Cir. 1999) (Tucker Act

jurisdiction was not withdrawn by other federal statutes which provided for

remedies for different personnel actions). See also Regional Rail Reorganization

Act Cases, 419 U.S. 102, 127-28 (1974) (maximum funding authorizations under

the Rail Act were not an unambiguous repeal of the Tucker Act remedy);

Ruckelshaus v. Monsanto Co., 467 U.S. 986, 1018-19 (1984) (Congress' failure to

provide recourse against the government in a statute cannot be construed to reflect

an unambiguous intention to withdraw the Tucker Act remedy).
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B. The Tribe's claims under the Federal Revenue Sharing Act are not

barred by the Anti-Deficiency Act or any lapse in appropriated funds.

While the CFC correctly held the Revenue Sharing Act to be money-

mandating, it incorrectly found the Tribe's claims barred by the Anti-Deficiency

Act, 31 U.S.C. § 1341. A33, A35-A37, 90 Fed. C1. at 135-137, and 133 n. 10. The

government here argues that the latter Act "prevents the Court of Federal Claims

from granting relief to the Tribe because it bars the award of funds pursuant to a

statute for which the appropriations have lapsed or have been capped, unless the

aggrieved party files suit before the appropriation lapses." US Br. at 49. These

contentions are fundamentally wrong.

Longstanding precedent from this Court is clear on two critical points. First,

although the Anti-Deficiency Act limits the authority of federal officials from

entering into contracts or otherwise obligating the United States to pay funds in

excess of the amounts appropriated, that Act is not a limitation on the Court of

Federal Claims' jurisdiction or its power to enter a judgment in damages to

compensate a plaintiff for an injury on a claim brought under the Tucker Act.15

15 Greenlee County v. United States, 487 F.3d 871,877 (Fed. Cir. 2005) (quoting

New York Airways v. United States, 369 F.2d 743,748 (Ct. C1. 1966) and citing

United States v. Langston, 118 U.S. 389, 390 (1886)). See also Bath Iron Works

Corp. v. United States, 20 F.3d 1567, 1582-84 (Fed. Cir. 1994) (congressionally
imposed limits on the agency's authority to use appropriated funds to resolve claims

against it did not affect the power of the court to adjudicate such claims); Ferris v.
United States, 27 Ct. C1.542, 546 (1892) ("[a]n appropriation per se merely imposes

limitations upon the Government's own agents; it is a definite amount of money
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Second, the Permanent Judgment Fund was established for the very purpose of

paying damages judgments that may be entered against the United States when

other funds are not available to do so. 31 U.S.C. § 1304. _6 The government makes

no reference whatsoever to the Court's controlling precedent on either of these

fundamental points. See US Br. at 48-55.

Instead, the government, like the CFC, principally relies on cases that do not

involve suits for damages under the Tucker Act, but which address the jurisdiction

of the district courts under the Administrative Procedure Act, 5 U.S.C. § 702. US

Br. at 49-52 (citing City of Houston v. Dep 't of Housing and Urban Dev., 24 F.3d

1421 (D.C. Cir. 1994) and County of Suffolk, NYv. Sebelius, 605 F.3d 135 (2d Cir.

2010)).17 Neither applies here. In both, the plaintiff challenged agency action

intrusted to them for distribution; but its insufficiency does not pay the

Government's debts nor cancel its obligations, nor defeat the rights of other

parties."); and cases discussed in Tribe's Br. at 47-49 & n. 42. Accord 63 Comp.

Gen. 308 (Apr. 24, 1984) ("a judicial or quasi-judicial judgment or award 'does not

involve a deficiency created by an administrative officer'... Accordingly, such an

award would not be viewed as violating the Antideficiency Act") (citations omitted).

16See Tribe's Br. at 48-49; Bath Iron Works Corp., 20 F.3d at 1583.

_7For the reasons stated in the Tribe's Opening Brief, at pages 50-51 n.43, the

Federal Circuit's decisions in Star-Glo Assoc. LP v. United States, 414 F.3d 1349,

1356-58 (Fed. Cir. 2005) and the portion of Greenlee County v. United States, 487

F.3d 871,878-79 (Fed. Cir. 2007), cited by the government, US Br. at 49, 51, are

inapplicable here. The other decision cited by the government, Highland Falls-

Fort Montgomery Cent. School District v. United States, 48 F.3d 1166, 1171 (Fed.

Cir. 1995), is like Greenlee and inapplicable here. The claim in Highland was

dismissed for failure to state a claim (not lack of jurisdiction or mootness) because

19
107873.1



affecting its grant funds and sought iniunctive relief requiring the agency to restore

grant funds to it. Houston, 24 F.3d at 1424; County of Suffolk, 605 F.3d at 138-

139. In both, the courts of appeals found that the claim became moot when the

agency's appropriated funds lapsed or were expended. The basis for the courts'

decisions was the limits on the district court's jurisdiction in cases brought under

the APA. As both courts explained, under the APA the district courts do not have

authority to award damages, and can only grant a monetary award if it is in the

form of specific relief paid from a particular res. See Houston, 24 F.3d at 1428;

County of Suffolk, 605 F.3d at 140-141. However, once the res - the appropriated

funds against which specific relief was sought - no longer existed, the claim in the

district court became moot. Any other monetary award by the district court would

have constituted money damages prohibited by the APA, including any award that

might be paid from the Permanent Judgment Fund. County of Suffolk, 605 F.3d at

141,143. As the Second Circuit put it, to "seek funds fi'om another source

[including the Permanent Judgment Fund] is to seek compensation rather than the

specific property" and "falls outside the scope of... the APA." County of Suffolk

605 F.3d at 141; see also id. at 143.

the Court found that the agency had complied with the statutory directives on how

limited appropriations were to be allocated.
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The rules established in these cases are unique to claims brought under the

APA - which permits claims for injunctive relief, including an injunction for the

release of a specific federal fund so long as that fund has not been spent, but which

otherwise bars the district court from exercising jurisdiction over claims for money

damages. The rules governing APA claims, however, have no relevance to a suit

for damages brought in the CFC under Tucker Act as the Tribe has brought here] s

When a claim is brought under the Tucker Act, the Court of Federal Claims,

unlike the district courts in APA cases, does not need to identify ares against

which a judgment for declaratory and injunctive relief can be directed. Nor does

the claim become moot if appropriated funds for the program lapse. To the

contrary, the Court of Federal Claims has general jurisdiction to enter judgments in

damages against the United States, 28 U.S.C. §§ 1491, 1505, and, as this Court has

18In its effort to subject the Tribe's claims to the rules governing APA cases, the

government decides to redefine the Tribe's claim, announcing that the Tribe is not

seeking compensation for a harm done but instead "seeks to recover specific

appropriated funds, not compensation generally." US Br. at 53; see also US Br. at

48, 51. The government's contention is plainly refuted by the allegations in the

Tribe's Second Amended Complaint, which clearly state that the Tribe is seeking

compensation for a "harm" done and nowhere makes a claim for specific relief.

A75-A76, A94-A95, Second Amended Complaint at ¶¶ 28, 29, 44. The

government then seeks to revive an argument it previously made and which was

rejected by this Court, contending that "the Tribe, like any other state or local

government could have brought claim seeking judicial review of the Secretary's

decisions under the Revenue Sharing Act in the district court or the court of

appeals." US Br. at 52-53. The notion that the Tribe could have or should have

brought suit in district court was rejected by this Court in this case. 419 F.3d at
1369, 1373.
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held, if other funds are not available to pay the judgment, the Permanent Judgment

Fund is available for that purpose. See Thompson v. Cherokee Nation, 334 F.3d

1075, 1092 (Fed. Cir. 2003) (claim for damages was not mooted by the lapse in

appropriated funds, "as damages are awarded fi'om the judgment fund created by

31 U.S.C. § 1304") aff'd sub. nom. Cherokee Nation v. Leavitt, 543 U.S. 631

(2005); see also Lee v. United States, 129 F.3d 1482, 1484 (Fed. Cir. 1997).

Indeed, damages judgments entered against the United States are generally paid

from the Permanent Judgment Fund and not out of an agency's general

appropriations 19because of a longstanding general rule that "unless otherwise

provided by law, agency operating appropriations are no___!available to pay

judgments against the United States." United States Government Accountability

Office, III Principles of FederalAppropriations Law, at 14-31 (3d ed. 2008)

(emphasis supplied). ("GAO Red Book"). 2° Nothing about the Federal Revenue

Sharing Act would overcome this general rule. See A610 and SA10 (requiring that

_9See Financial Management Services, Department of the Treasury, "The

Judgment Fund," available at http://fms.treas.gov.judgefund/background.html (last

visited Aug. 9, 2010).

20 Congress established the permanent judgment fund in 1956. Before then,

Congress had to expressly appropriate funds to pay each judgment entered against

the United States. See GA 0 Red Book at 14-31; 1 Comp. Gen. 540 (March 24,

1922). By establishing the Permanent Judgment Fund, Congress sought to "to

expedite judgment payments by eliminating the need for specific congressional

appropriations" and to "save the government money both by eliminating the largely

ministerial appropriations process for paying judgments and reducing post-judgment

interest costs arising from the previous payment delays." GAO Redbook at 14-31.
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funds provided under the Act be used "only for the payments to State and local

governments.") Whatever the rule might be regarding APA actions in district

court, this is a suit for damages brought in the proper court - the Court of Federal

Claims.

Conclusion

For the forgoing reasons and those stated in the Tribe's Opening Brief, the

Court of Federal Claims' decisions dismissing the Tribe's TPA and Federal

Revenue Sharing claims should be reversed, and the case remanded for further

proceedings.
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