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Statement of Related Cases

This case was previously before this Court in Samish lndian Nation v.

United States, No. 04-5042. The panel which heard that appeal was comprised of

Judges Clevenger, Schall and Gajarsa. The Court issued a decision in that appeal

on August 19, 2005 which is reported at 419 F.3d 1355 (Fed. Cir. 2005). Counsel

for Appellant is not aware of any other cases pending in this or any other court that

will directly affect or directly be affected by this Court's decision in the pending

appeal,
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Jurisdictional Statement

Jurisdiction in the Court of Federal Claims was invoked under 28

U.S.C. §§ 1491, 1505. Plaintiff is a federally recognized Indian tribe.

Defendant is the United States of America. Plaintiff's claims arise under

federal statutes.

Jurisdiction of the Court of Appeals for the Federal Circuit is invoked

pursuant to 28 U.S.C. § 1295(a)(3). A final judgment was entered by the

Court of Federal Claims in Samish Indian Nation v. United States, No. 02-

1383, on November 30, 2009, after two opinions, one in 2008, see 82 Fed.

C1.54, and one in 2009, see 90 Fed. C1. 122. The Tribe's notice of appeal

was timely filed on January 13, 2010. See Fed. R. App. P. 4(a)(1)(B). This

appeal is from a final judgment that disposed of all of the Tribe's claims

below.

Issues Presented for Review

1. Whether Congress, in appropriating funds for the Tribal Priority

Allocation program for the benefit of every federally recognized tribe,

intended a damages remedy where the government arbitrarily

excluded one tribe.

2. Whether the Permanent Judgment Fund is available to pay a

damages claim arising under a money-mandating statute.

105704.1



Statement of the Case

This is a case brought by an Indian tribe - the Samish Indian Nation -

seeking damages based on the failure of the federal government to provide

federal funding to the Tribe for a generation. In separate proceedings, the

Tribe established in 1996 that it was a federally recognized tribe, that it had

existed continuously as a tribe, and that the federal government's failure to

treat the Samish as a tribe for the period 1969 to 1996 was "arbitrary" and

"wrongful." See Samish Indian Nation v. United States, 419 F.3d 1355,

1373-74 (Fed. Cir. 2005); Greene v. Babbitt, 943 F. Supp. 1278, 1288 (W.D.

Wash. 1996) ("Greene 111"). During those years every other tribe received

significant federal funding to address the needs and deficits they faced with

regard to health care, housing, education and a range of other matters. But

the Samish Indian Nation, which faced (and continues to face) massive

poverty and social ills, received not a penny from the federal government.

This case seeks to vindicate the Tribe's right to be treated as other tribes

were treated with respect to the provision of federal fimds for tribes during

that period.

The Tribe brought this action in 2002. The Court of Federal Claims

("CFC") on September 30, 2003, dismissed the Tribe's claims. Samish

lndian Nation v. United States, 58 Fed. C1. 114 (2003). On appeal, this

2
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Court affirmed with respect to claims arising solely under the Indian Self-

Determination Act, 25 U.S.C. § 450, and Snyder Act, 25 U.S.C. § 13,

reversed with respect to the statute of limitations (holding that the remaining

claims are not barred), and remanded for a determination of whether the

remaining claims arose under "money-mandating" statutes. Samish Indian

Nation v. United States, 419 F.3d 1355 (Fed. Cir. 2005).

On remand, the Tribe filed a Second Amended Complaint and the

government again moved to dismiss. Following limited discovery, the CFC

bifurcated briefing on the government's motion to dismiss so that briefing

proceeded first on two major programs for federally recognized tribes -

Bureau of Indian Affairs ("BIA") funding known as "Tribal Priority

Allocations" or "TPA" and Indian Health Service ("IHS") funding. Dkt. 59,

Order of April 3, 2007.

By opinion and order of May 27, 2008, 82 Fed. C1.54 (2008), the

CFC granted the government's motion to dismiss the TPA and IHS claims

for lack of jurisdiction. By opinion and order of November 30, 2009, 90

Fed. C1. 122 (2009), the court granted the government's motion to dismiss

the remaining claims. As to one of those claims, involving the Federal

Revenue Sharing program, the court found that the statute was money-

mandating and the claim within the court's jurisdiction, 90 Fed. C1. at 133-

3
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36, but dismissed this claim on mootness grounds. /d. at 136-37, & 133

n. 10. On November 30, 2009, the court entered final judgment dismissing

the case. The Tribe appeals from the court's May 2008 and November 2009

decisions granting the government's motions to dismiss. The issues on this

appeal involve the Tribe's claims regarding 1) Tribal Priority Allocations,

and 2) Federal Revenue Sharing.

Statement of Facts

A. History_ of the Samish Tribe's efforts to confirm its status as a

federally recognized tribe.

The claims in this case concern the federal government's treatment of

the Samish Tribe during the period 1969 to 1996. Long before that, the

federal government had dealt with the Tribe, as it had with many other

tribes, by Treaty. The Samish Indian Nation was a party to the 1855 Treaty

of Point Elliott, 12 Stat. 927 (Jan. 22, 1855), and its status as a separate tribal

entity was confirmed in litigation binding on the United States. Duwamish

v. United States, 79 Ct. C1. 530, 533 (1934); Samish Tribe of Indians v.

United States, 6 Ind. C1. Comm. 159 (1958). See also Samish Indian Nation

v. United States, 419 F.3d. 1355, 1359 (Fed. Cir. 2005).

Prior to 1969, Samish Indians received federal health and other

benefits provided by the United States to members of Indian tribes. Greene

4
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v. Babbitt, 64 F.3d 1266, 1269 (9th Cir. 1995), aff'g Greene v. Lujan, No.

C89-645Z, 1992 WL 533059, at *7-*8 (W.D. Wash. Feb. 25, 1992). From

that time forward, other tribes continued to receive federal funds to address a

range of needs, but from 1969 until 1996 the Samish Indian Nation was

excluded from participation in all federal programs. A65, A68-A69, Second

Amended Compl. ¶9. This did not arise from any action by Congress. Nor

had there ever been any formal administrative decision by the Department of

the Interior ("Department") that the Samish were not entitled to federal

recognition. Instead, the change was triggered by the action of a low level

bureaucrat in the BIA, who prepared a Department list of tribes, developed

solely for internal administrative purposes.

In the early 1960s, the BIA had no formal method of determining the

tribes it recognized, and instructed a BIA clerk to create a list of all the tribes

it had documented dealings with. Although the Samish Tribe was included

on the initial 1966 BIA list of tribes, the Tribe was omitted from the list

when it was revised in 1969. _ These lists were "'never intended to be...

list[s] of federally recognized tribes,'" and the Department employee who

prepared the 1966 and 1969 lists had no authority to determine whether

A102-A104, A127, United States Department of the Interior, Office of

Hearings and Appeals, Recommended Decision of Administrative Law Judge

Torbett, No. Indian 93-1 (Aug. 31, 1995) ("ALJ Dec."), App. B at 1, Fdgs. 1-3.
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tribes were federally recognized. A102, A127, ALJ Dec. App. B at 1, Fdgs.,

1, 3; Samish Nation, 419 F.3d at 1359. Nor could the Department

adequately explain why the Tribe had been omitted from the 1969 list. 2

Nevertheless, the 1969 list began to be used by Department employees as

short hand for purposes of determining whether a specific tribe was federally

recognized. A127, ALJ Dec. App. B at 1. This Court, in summarizing this

history and the omission of the Samish Tribe from this list, characterized the

Department's conduct as "wrongful[]" and "arbitrary and capricious."

Samish Nation, 419 F.3d at 1373-74.

In 1972, the Tribe petitioned the Department for a determination of its

continued tribal existence. Greene III, 943 F. Supp. at 1281; United States

v. Washington, 593 F.3d 790, 795 (9th Cir. 2010) ("Washington IV"). After

extensive delays by the government, in February 1987, the Assistant

Secretary for Indian Affairs issued a decision denying the Tribe's petition

for recognition. In April 1989, the Tribe filed suit challenging the Assistant

Secretary's adverse decision. The federal district court found that the

Department's decision violated due process, as the Tribe was not afforded a

2 GreeneIII, 943 F. Supp. at 1288 n.13; A212-A213, Greene v. Babbitt, No.

C89-645Z (Final Judgment) (W.D. Wash. Nov. 1, 1996).

6
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hearing and "there is evidence that would lead an objective bystander to

believe that some of the decision-makers prejudged the case. ''3

On remand, the Administrative Law Judge ("ALJ") hearing the

Tribe's claim found that:

[T]here is no question that there is a preponderance of evidence

to support the Petitioners as to each and every element

contained in the recognition regulations. Further, there is no

question that the quality of the evidence demonstrates that it is

reasonable and believable that the Samish have continually

existed as an Indian tribe up until this very day. The quality of

the proof supports the Petitioner as to each element contained in

the recognition regulations.

A121, ALJ Dec. 19 (emphasis added); see Washington IV, 593 F.3d at 796.

The ALJ also found that the failure of the Department to treat the Tribe as a

federally recognized tribe was the result of the clerical error - under which

the Tribe was removed from an internal list of Indian tribes which was later

used by Interior personnel as a short-hand reference list of federally

recognized tribes. The ALJ concluded that the Department had no rational

basis for omitting the Samish Tribe from that list, and that the list of tribes

was not intended to be used by the Department to determine which Indian

groups were or should be recognized by the United States. See A127, ALJ

Dec. App. B at 1.

3 Greene v. Lujan, 1992 WL 533059, at *9, aff'd, Greene v. Babbitt, 64 F.3d

1266 (9th Cir. 1995).
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The ALJ's decision was forwarded to the Interior Department's

Assistant Secretary for Indian Affairs for final action. In her decision, the

Assistant Secretary removed the ALJ's findings that the Interior Department

had no rational basis for omitting the Tribe from the Department's list of

tribes. A167, A205-A206, Assistant Secretary's Decision of Nov. 8, 1995 at

38-39. The Assistant Secretary did this at the improper ex parte urging of

Department officials because of concern about Department liability for not

treating the Tribe as a recognized tribe between 1969 and 1996. Greene III,

943 F. Supp. at 1282-85, 1288.

The Tribe appealed the Assistant Secretary's removal of findings

made by the ALJ in his federal acknowledgment decision. 4 On appeal, the

district court found the ex parte communications to be unlawful, 5 reinstated

the findings, and characterized the Department's action as follows:

the omission of the Samish from a list of tribes prepared by [the

Department of the Interior] in the 1960s was neither based on

actual research, nor was it intended to be used as the basis for

4 As recently pointed out by the Ninth Circuit, federal law has treated

"acknowledgment" as federal recognition. Washington IV, 593 F.3d at 792 n. 1.

5 The court further found that "[t]he proceedings before the Bureau of Indian

Affairs have been marred by both lengthy delays and a pattern of serious

procedural due process violations. The decision to recognize the Samish took

over twenty-five years, and the Department has twice disregarded the

procedures mandated by the APA, the Constitution, and this Court." Greene

III, 943 F. Supp. at 1288 (footnote omitted).
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determining which Indian groups are to be recognized by the
United States.

Id. at 1288 n.13. The court emphasized the arbitrary nature of the

Department's treatment of the Tribe:

The Department of Interior could not adequately explain why
the Samish had been omitted from a list of federally recognized

tribes prepared during the 1970s.

A213, Greene v. Babbitt, No. C89-645Z, slip op. at 2. The final decision in

the Greene proceedings established that the Tribe continually existed as an

Indian tribe from treaty times and accordingly should have been federally

recognized all along. Samish Nation, 419 F.3d at 1369, 1373-74 (Samish

Tribe entitled to historical federal recognition). The Samish recognition

process took 24 years - from January 1972 when the Tribe first filed for

recognition after finding that the federal government was no longer treating

it as recognized, until November 1996 when the judgment was entered by

the federal district court confirming Samish federal recognition. In its recent

en banc decision, the Ninth Circuit confirmed that federal recognition

entitles the Tribe to federal benefits, services and opportunities. Washington

IV, 593 F.3d at 801 (quoting Greene v. United States, 996 F.2d 973,978 (9th

Cir. 1993)),

9
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B. Federal financial assistance provided to federally recognized
Indian tribes.

The quality of life for Indian people - whether measured by poverty,

health conditions, housing, educational oppommities, unemployment or other

indicators - has long been far below that of any other group in the United

States. A75-A76, Second Amended Compl. ¶28. For federally recognized

tribes and their members, the federal government provides a range of

programs, benefits and services intended to ameliorate in some measure the

dire living conditions faced by Indians nationwide. Id. Federally recognized

tribes throughout the United States have been able during the period relevant

here to make effective use of federal assistance to develop their governmental

systems and infrastructure, to provide governmental services and benefits to

their members, and to begin to make economic progress to address decades of

accumulated poverty. A76, Id. ¶29.

One source of federal financial assistance to federally recognized

tribes was Federal Revenue Sharing. This program was established by the

State and Local Fiscal Assistance Act of 1972 and continued until

September 30, 1986. 6 Under this program, all federally recognized tribes

6 A608, A615-A616, Pub. L. No. 92-512, § 108(b)(4), 86 Stat. 919 (1972),

amended and extended by State and Local Assistance Amendments of 1976,

Pub. L. No. 94-488, 90 Stat. 2341, and State and Local Fiscal Assistance Act

10
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annually received federal funds allocated to them based on a statutory

formula (as did state and local governments).

More recently, a principal source of federal funds provided for the

benefit of every federally recognized tribe has been Tribal Priority

Allocations ("TPA"). 7 TPA funds have been (and continue to be)

appropriated by Congress every year as part of the Appropriations Act for

Interior and Related Agencies. 8 TPA supports a broad range of core

Amendments of 1980, Pub. L. No. 96-604, 94 Stat. 3516 (formerly codified at

31 U.S.C. § § 1221 et seq.). See also Samish Indian Nation v. United States, 90

Fed. C1 at 134 n.11 (citing Act of Sept. 13, 1982, Pub L. No. 97-258, 96 Stat.

877, 1010-31, amended by Local Government Fiscal Assistance Amendments

of 1983, Pub. L. No. 98-185, § 2, 97 Stat. 1309, repealed by Consolidated

Omnibus Reconciliation Act of 1985, Pub.L.No. 99-272, 100 Stat. 82, 327-28).

v See generally A214-A240, Declaration of James H. McDivitt. Mr. McDivitt

is a career federal official (now retired) who served, among other things, as the

Budget Officer for the BIA, Chief of Staff to the Assistant Secretary for Indian

Affairs, and Deputy Assistant Secretary for Management, Indian Affairs in the

Department of Interior. In these positions, he had major responsibilities

regarding all aspects of the BIA budget, became knowledgeable about the

implementation and history of TPA and its predecessors, appeared before

Congress on behalf of the Department with regard to the BIA budget, and was

personally present at and involved in congressional hearings and meetings

between Interior Department officials and members of Congress (and their

staff) at which policies relating to TPA were addressed. A214-A217, McDivitt

Dec. ¶¶1-8.

8 See A487-A515, Appropriation Acts for Interior and Related Agencies for

Fiscal Years 1992 through 2000. The TPA program was formally

established in 1993, but the predecessors to TPA operated under the same

basic principals. See A216-A217, A219, A221-A223, A225, A229-A232,

McDivitt Dec. ¶¶7, 8, 13, 17-21, 25, 33, 34. Congress has also enacted
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governmental programs for tribes, including tribal government operations,

human services, education, public safety and justice, community

development, and resource management. 9 Each tribe has the option of

directly receiving TPA funds through a contract under the Indian Self-

Determination Act or having the TPA-funded programs and services

provided by the BIA for the tribe's benefit, l° Under either option, each tribe

determines how its share of TPA is to be used.ll

Each federally recognized tribe receives a share of TPA each year. _2

Congress appropriates TPA in response to the Interior Department's annual

requests. The Department requests TPA funding for every federally

several authorizing statutes that support various programs within TPA.

These include the Johnson-O'Malley Act, ch. 147, 48 Stat. 596 (1934)

(codified as amended at 25 U.S.C. §§ 452-457), the Indian Child Welfare

Act of 1978, Pub. L. No. 95-608, 92 Stat. 3069 (codified at 25 U.S.C. §§

1901-1963), the Higher Education Tribal Grant Authorization Act, Pub. L.

No. 102-325, tit. XIII, pt. B, 106 Stat. 798 (1992) (codified at 25 U.S.C. §§

3301-3307), the Indian Alcohol and Substance Abuse Prevention and

Treatment Act of 1986, Pub. L. No. 99-570, tit. IV, subtit. C, 100 Stat. 3207

(codified as amended at 25 U.S.C. §§ 2401-2478), and the Indian Child

Protection and Family Violence Prevention Act, Pub. L. No. 101-630, tit.

IV, 104 Stat. 4544 (1990) (codified at 25 U.S.C. §§ 3201-3211).

9 A221-A222, McDivitt Dec. ¶17.

_0A222, McDivitt Dec. ¶19.

_ See A556, A561, Tribal Allocations by BIA, Fiscal Year 1999, Heating

Before the S. Comm. on Indian Affairs on Tribal Priority Allocations, 105th

Cong. 23, 28-29 (1998).

_2A222, A223, A234-A235, McDivitt Dec. ¶¶19, 21, 39-41.
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recognized tribe- and, since FY 1992, has provided Congress with a list of

each tribe and an amount requested. 13 The Department informed Congress

that TPA is allocated to all federally-recognized tribes, 14and the Bureau of

Indian Affairs administered the TPA program based on its understanding

that it could not exclude any federally recognized tribe unless Congress

expressly so authorized.15

In appropriating funds for TPA, Congress has required that every tribe

share on a pro rata basis in any overall increase or decrease in TPA

funding. 16 Although Congress, at one point, considered limiting TPA to

only certain federally recognized tribes that demonstrated a particular level

13A323-A486, (excerpted portion of BIA budget requests to Congress

regarding TPA for FYs 1992 through 1998); see also A234-A236, McDivitt

Dec. ¶¶39-43.

14See A527-A529, Department of the Interior and Related Agencies

Appropriations for 1996, Hearings Before a Subcomm. of the Comm. on

Appropriations, Part 11, 104th Cong. 969 (1995) (Testimony of Interior

Department Assistant Secretary for Indian Affairs that TPA is provided to all

tribes); A530-A540, Fiscal Year 1998 Budget, Oversight Hearing of the

President's Budget Request for the Bureau of Indian Affairs and the Indian

Health Service, Before the S. Comm. on Indian Affairs, Part 2, Addendum,

105th Cong. 17 (1997). (Department informs Congress that "TPA base

programs are those in which funds are distributed on a pro-rata basis among all

Tribes..") (emphasis added). See also A225, A227, McDivitt Dec. ¶¶25, 28, 29.

is A221-A222, McDivitt Dec. ¶17.

16A222-A223, McDivitt Dec. ¶20; see also A516, A519, S. Rep. No. 103-114,

at 51 (1993); A520, A522, H.R. Rep. No. 103-158, at 50 (1993); A523, A526,

S. Rep. No, 102-345, at 48 (1992) and discussion at pp 31-35 infra.
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of need for the funds, Congress ultimately chose not to impose such limits

but instead continued to appropriate funds for TPA so that all federally

recognized tribes would continue to benefitJ 7

While every other federally recognized tribe benefited from TPA,

Federal Revenue Sharing, and other federal financial assistance throughout

the relevant years, the Samish Indian Nation did not receive any such funds

solely because the government wrongfully and arbitrarily failed to treat the

Samish as a federally recognized tribe.

Summary of Argument

The Samish Indian Nation suffered a significant wrong at the hands of

the federal government. After a federal bureaucrat dropped the Tribe from a

1969 list of tribes (an occurrence that could not later be explained or

justified), the federal govemment simply stopped providing the Tribe with

all the programs and services the government provided for the benefit of

every other federally recognized tribe. The Department had not made a

formal determination that the Samish Tribe was no longer federally

17A223, McDivitt Dec. ¶21; see also A545-A548, H.R. 2107, 105th Cong. §

118 (1997); A566-A572, Empowerment of Tribal Governments: Final

Workgroup Report, Tribal Workgroup on Tribal Needs Assessments, Related

to: Bureau of Indian Affairs Tribal Priority Allocations (May 1999); A573,

A582-A583, Department of Interior Bureau of Indian Affairs, Report on Tribal

Priority Allocations, at 3-4 (July 1999), and discussion at pp 36-39 infra.
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recognized. Efforts by the Tribe to restore its proper place as a federally

recognized tribe were met with decades of agency delay, repeated denials of

due process, and an unsavory course of federal conduct, including improper

ex parte contacts that were later roundly criticized by the federal court that

reviewed the matter. Greene III, 943 F. Supp. at 1282-95.

Congress provides certain federal funding, including TPA and (until

1986) Federal Revenue Sharing, for the benefit of all federally recognized

tribes. And Congress has mandated that federal agencies have no authority

to treat one federally recognized tribe less favorably than the others. 25

U.S.C. § 476(0, (g).

The legal issue here with regard to TPA is one of Congressional

intent. Did Congress, in the statutes under which it provides federal funding

for the TPA program for tribes, intend a damages remedy for an arbitrarily

omitted Tribe, under the narrow circumstances presented in this case? Here,

the undisputed record established that Congress intended that TPA funding

benefit all federally recognized tribes, and that such funding was in fact

provided year after year to every federally recognized tribe - except that the

Samish Nation was improperly left out. In these circumstances, it is fair to

infer that Congress intended the harmed tribe to have a claim for damages.

See United States v. White Mountain Apache Tribe, 537 U.S. 465,472

15

105704.1



(2003). Any other view would attribute to Congress the intent to permit a

federal official, through arbitrary action, to single out a particular Indian

tribe for treatment that destroys the federal relationship with the Tribe for a

generation - and to do so with absolute impunity for the federal government.

There is no evidence suggesting that Congress intended such a harsh result,

and, in fact, all evidence is to the contrary.

With respect to the Federal Revenue Sharing Program, the CFC, while

finding that the underlying statute is money-mandating, erroneously

determined that the claim regarding Revenue Sharing is moot. The CFC

ignored the established principle that a claim under a money-mandating

statute, if successful, is paid from the Permanent Judgment Fund, 31 U.S.C.

§ 1304, which was established by Congress for just this purpose - to pay

money judgments entered against the United States when no other source of

funding is available. Since the Revenue Sharing claim in this case is a claim

for damages for an injury sustained, it is not mooted by the end of an

appropriations year or the Anti-Deficiency Act, 31 U.S.C. § 1341(a). The

CFC's decision on mootness essentially eliminates the statutory six year

statute of limitations for claims against the government and replaces it with a

statute of limitations of one year or less.

16
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Argument

I. Standard of Review.

The lower court's dismissal for lack of jurisdiction should be

reviewed de novo. Hewlett-Packard v. Acceleron LLC, 587 F.3d 1358, 1361

(Fed. Cir. 2009); Brown v. United States, 86 F.3d 1554, 1559 (Fed. Cir.

1996). In considering a motion to dismiss, the court is obligated to assume

all factual allegations set out in the plaintiff's complaint "as true and draw

all reasonable inferences its favor." Pennington Seed, Inc. v. Produce

ExchangeNo. 299, 457 F.3d 1334, 1338 (Fed. Cir. 2006).

II. The Court of Federal Claims has jurisdiction over the Tribe's
TPA claim.

A. A statute is money-mandating where a "fair interpretation"

supports a damages remedy.

Jurisdiction in the Court of Federal Claims has two basic elements.

First, there must be a "clear statement from the United States waiving

sovereign immunity .... " United States v. White Mountain Apache Tribe,

537 U.S. 465,472 (2003). Here, the clear waiver is provided by the Tucker

Act, 28 U.S.C. § 1491(a)(1), and the Indian Tucker Act, 28 U.S.C. § 1505.

Id.

Second, there must be a claim for damages within the terms'of the

immunity waiver. As to this second element, no express statutory remedy is

17
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required for the court to have jurisdiction under the Tucker Act. Instead, as

the Supreme Court has explained:

a statute creates a right capable of grounding a claim within the

waiver of sovereign immunity if, but only if, it "can fairly be

interpreted as mandating compensation by the Federal

Government for the damages sustained." [United States v.

Mitchell,] 463 U.S. at 217, 103 S.Ct. 2961 (quoting United

States v. Testan, 424 U.S. 392, 400, 96 S.Ct. 948, 47 L.Ed.2d

114 (1976)) (internal quotation marks omitted.)

This "fair interpretation" rule demands a showing demonstrably

lower than the standard for the initial waiver of sovereign

immunity. "Because the Tucker Act supplies a waiver of

immunity for claims of this nature, the separate statutes and

regulations need not provide a second waiver of sovereign

immunity, nor need they be construed in the manner

appropriate to waivers of sovereign immunity." Mitchell II,

supra, at 218-19, 103 S.Ct. 2961. It is enough, then, that a

statute creating a Tucker Act right be reasonably amenable to

the reading that it mandates a fight of recovery in damages.

While the premise to a Tucker Act claim will not be "lightly

inferred," 463 U.S. at 218, 103 S.Ct. 2961, a fair inference will
do.

White Mountain Apache Tribe, 537 U.S. at 472-73 (emphasis added)) 8 See

Fisher v. United States, 402 F.3d 1167, 1173-74 (Fed. Cir. 2005). Thus, the

18 White Mountain is part of the Mitchell line of cases from the Supreme Court

holding that where the government assumes control over trust property, the

government may be held liable in damages for breaching its fiduciary duty to

manage the property for the benefit of the Tribe or Indians. See United States

v. Mitchell, 463 U.S. 206 (1983); White Mountain Apache Tribe, 537 U.S. at

475-76 (2003); United States v. Navajo Nation, 537 U.S. 488, 507-08 (2003).
The standards established in this Mitchell line of cases - the "fair

interpretation" test -are the same as those applied in the non-Indian money-
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issue here is whether in providing federal funding to benefit all federally

recognized tribes through TPA, Congress can fairly be understood to have

intended a damages remedy where the government wrongfully excludes one

tribe.

Congressional intent regarding the availability of a damages remedy

can be demonstrated in different ways. Congress' use of the phrase "shall

pay" makes a statute money-mandating] 9 But congressional intent is not

limited to the invocation of any one particular term or phrase. 2° Rather,

mandating cases in this Court. See, e.g., Doe v. United States, 463 F.3d 1314,

1324 (Fed. Cir. 2006); Agwiak v. United States, 347 F.3d 1375, 1379-80 (Fed.

Cir. 2003). So, while the Mitchell line of cases involves different

circumstances than those that are present here, we rely on the standards

articulated in that line of cases. Further, contrary to the government's position

in the CFC, nothing in the Mitchell line of cases suggests that the basic
principles from the non-Indian money-mandating cases are unavailable to
tribes.

L9Agwiak, 347 F.3d at 1380; Britell v. United States, 372 F.3d 1370, 1378

(Fed. Cir. 2004).

20 For example, in this case, Samish Nation, 419 F.3d at 1364, the Court of

Appeals listed, for illustrative purposes, various categories of

"discretionary" statutory schemes that provide a damages remedy:

The court has found Congress provided such damages remedies

where the statutory text leaves the government no discretion
over payment of claimed funds. But Tucker Act jurisdiction is

not limited to such narrow statutory entitlements. Certain

discretionary schemes also support claims within the Court of

Federal Claims jurisdiction. These include statutes: (1) that

provide "clear standards for paying" money to recipients;

(2) that state the "precise amounts" that must be paid; or (3) as
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congressional intent is determined through established principles of statutory

construction, including consideration of statutory language, related statutes,

legislative history, and longstanding agency practice and construction.

For example, in McBryde v. United States, 299 F.3d 1357 (Fed. Cir.

2002), this Court held that a statute which recited that the "Director of the

Administrative Office of the United States Courts may pay the costs" of the

defense of a federal judge who was sued in his official capacity, was money-

mandating. Id. at 1361, 1364 (emphasis added). This Court rejected the

government's contention that this statutory language vested the Director

with complete discretion over the matter. The Court reached this conclusion

by examining both the legislative history of the provision at issue and the

related federal statutes and regulations under which the Department of

Justice defends an officer or employee of the United States who is sued for

actions taken in his official capacity. Id. at 1361-64. The Court noted that

under the broader legal framework, the federal government, through the

Justice Department, defended federal employees in official capacity suits.

For federal judges, however, a separate statutory mechanism was needed

interpreted, compel payment on satisfaction of certain
conditions.

Id. (emphasis added).
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because defense of such judges by Justice Department attorneys would

create an appearance of impropriety. This problem was avoided by having

judges retain private counsel and then be reimbursed. This Court,

considering the statute regarding judges in the context of the overall

congressional framework for defense of federal employees, determined that

Congress intended that federal judges be reimbursed for such costs and

concluded that the statute - although it used the term "may" - was money-

mandating.

Similarly in Doe v. United States, 100 F.3d 1576, 1580-82 (Fed. Cir.

1996), the Court considered a statute which provided that the Secretary of

the Treasury "may... pay" a reward not to "exceed 25 percent of the net

amount so recovered" to any person who provides information to the United

States about the commission of a crime that leads to the recovery of a fine.

The Court held that this statute was money-mandating, so an informant who

was totally denied payment of a reward could bring a claim for damages

against the United States. The Court rejected the government's contention

that the use of the word "may" reflected congressional intent that the

Secretary's decisions were completely discretionary and therefore not

money-mandating. The Court examined a prior version of the statute, the

judicial construction given to the prior version, and the legislative history of
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its amendment, all of which led the Court to conclude that Congress did not,

when amending the statute, express any intent to change its prior status as

money-mandating. Id. at 1581-82.

As these cases reflect, since the issue of whether a statute is money-

mandating turns on Congressional intent, a broad range of tools regarding

statutory construction is relevant. For example, in other settings, this Court

has looked to agency practice and congressional knowledge of agency

practice in determining congressional intent. As the Court has stated, where

Congress is aware of the agency's "regulations and practices at the time of

legislating in their area, and absent some special circumstance the failure to

change or refer to existing practices is reasonably viewed as ratification

thereof." San Huan New Materials High Tech Inc. v. Int 'l Trade Comm 'n.,

161 F.3d 1347, 1355 (Fed. Cir. 1998) (citing and quoting Young v.

Community Nutrition Inst., 476 U.S. 974, 983 (1986)). ("Congressional

failure to revise or repeal the agency's interpretation is persuasive evidence

that the interpretation is the one intended by Congress")). In a variety of

cases, this Court has found evidence of congressional intent where Congress

had knowledge of the agency's interpretation or practice at the time

Congress revisited the statute and "took no action to modify the [agency's]

practice." Daewoo Electronics Co., Ltd. v. International Union of

22
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Electronic, Electrical Technical Salaried and Machine Workers, AFL-CIO,

6 F.3d 1511, 1518 (Fed. Cir. 1993). See also Burton v. Derwinski, 933 F.2d

988,989 (Fed. Cir. 1991) (Congress' "'failure to revise or repeal the

agency's interpretation is persuasive evidence that the interpretation is the

one intended by Congress.'") (quoting N.L.R.B.v. Bell Aerospace Co., 416

U.S. 267, 275 (1974)); Brownlee v. Dyncorp, 349 F.3d 1343, 1354 (Fed. Cir.

2003) (where legislative history shows that Congress was fully aware of

agency action, "Congress is often deemed to have approved the existing

regulatory approach"); Cooper Technologies Co. v. Dudas, 536 F.3d 1330,

1342-43 (Fed. Cir. 2008) (same).

Further, the Supreme Court has emphasized in the specific context of

funding for Indian programs, the representations made by the federal

government to Congress regarding appropriations can be critical to

understanding Congressional intent. In Morton v. Ruiz, 415 U.S. 199

(1974), the Supreme Court held that the Department could not limit BIA

general assistance payments to those indigent Indians who reside on the

Reservation (as opposed to those living "on or near" the Reservation). The

Court's determination turned principally on the Department's

representations to Congress about the scope of its general assistance

program (and other BIA programs). As the Court stated:
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[T]hat history clearly shows that Congress was led to believe

that the programs were being made available to those

unassimilated needy Indians living near the reservation as well

as to those living 'on.' Certainly, a fair reading of the

congressional proceedings up to and including the fiscal 1968

hearing can lead only to the conclusion that Indians situated

near the reservation, such as the Ruizes, were covered by the
authorization.

Id. at 229. The Court in Ruiz underscored that federal assurances to

Congress must be understood in light of the principles of underlying the

federal govemment's trust responsibility to tribes. As the Court stated:

The overriding duty of our Federal Government to deal

fairly with Indians wherever located has been recognized by

this Court on many occasions. See, e.g., Seminole Nation v.

United States, 316 U.S. 286, 296, 62 S.Ct. 1049, 1054, 86 L.Ed.

1480 (1942); Board of County Comm 'rs v. Seber, 318 U.S. 705,

63 S.Ct. 920, 87 L.Ed. 1094 (1943). Particularly here, where

the BIA has continually represented to Congress, when seeking

funds, that Indians living near reservations are within the

service area, it is essential that the legitimate expectation of

these needy Indians not be extinguished by what amounts to an

unpublished ad hoc determination of the agency that was not

promulgated in accordance with its own procedures, to say

nothing of those of the Administrative Procedure Act. The

denial of benefits to these respondents under such

circumstances is inconsistent with 'the distinctive obligation of

trust incumbent upon the Government in its dealings with these

dependent and sometimes exploited people.' Seminole Nation

v. United States, 316 U.S. at 296, 62 S.Ct. at 1054, see Squire v.

Capoeman, 351 U.S. 1, 76 S.Ct. 611, 100 L.Ed. 883 (1956).

Before benefits may be denied to these otherwise entitled

Indians, the BIA must first promulgate eligibility requirements

according to established procedures.
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Id. at 236. 21

In short, Congress' intent to provide a damages remedy here regarding

the Tribe's TPA claim must be determined based on statutory language, the

context in which Congress has acted, the meaning of language in related

statutes, relevant legislative history, agency construction and practice, and

the interplay between Congress and the federal agency over time regarding

that construction and practice, all informed by the trust responsibility that

underlies the federal government's relationship with Indian tribes. All of

these factors here demonstrate that Congress intended a damages remedy for

the Tribe's TPA claim.

B. A statute that provides money for the benefit of a designated

class of beneficiaries is money-mandating for purposes of a

claim by a member of that class that he was arbitrarily left out.

Consistent with the above principles of construction, the Courts have

determined that a statute that provides money for the benefit of a designated

class of recipients is money-mandating for purposes of a claim that someone

2_Lincoln v. Vigil, 508 U.S. 182 (1993) is not to the contrary. Lincoln

reaffirms that Morton v. Ruiz is good law. 508 U.S. at 199. Moreover, Lincoln

does no__ttaddress 1) whether any statute is money-mandating, or 2) whether

wrongful federal agency action to exclude one tribe from the benefits of a

statute under which Congress intends all tribes to benefit, gives rise to a claim

for damages. Lincoln involved a different issue (a claim regarding prospective

operation of a federal program, not damages), and arose in a very different

context (an effort by an agency to ex___pandthe availability of certain services to

Indians, not an effort by a federal agency to ignore one tribe for a generation).
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was improperly treated as ineligible by a federal agency. For example,

Fisher v. United States, 402 F.3d 1167 (Fed. Cir. 2005) involved a statute

providing that once a military service member was found unfit for duty

because of a physical disability, the agency "may" provide the member with

retirement funds. Id. at 1174-75. The government argued that the statute

was money-mandating only for those service members who the Secretary

determined were entitled to disability status. This Court rejected the

government's position. As the Court explained, the government's approach

"turns the law on its head." Id. at 1175.

[A]ccording to the Government the only persons entitled to

judicial relief are those who do not need it because they were

awarded disability status; those who were denied that status

cannot get relief because they were denied what they sought.

Such a perverse understanding of Congress's purpose cannot be

the law... The fact that the statute imposes requirements for

the payment of money does not mean that only claimants who

have been determined by a Government official to meet those

requirements have a fight to the money the statute provides. It

is the statute, not the Government officials, that provides for the

payment. If the Government officials' determinations under the

statute are in error, the court is there to correct the matter and

have the proper determination made.

Id. at 1175.

Similarly, in Doe v. United States, 100 F.3d at 1580-82, the Court

held that a statute which provided that the Secretary of the Treasury "may..

• pay" a reward to any person who provided information to the United States
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which led to the recovery of a fine was money-mandating, so an informant

who was denied payment of a reward could bring a claim for damages

against the United States. The Court found that the discretion given to the

Secretary concerned the amount, but not the obligation to pay, if the

informant otherwise satisfied the conditions for a reward. As the Court

explained:

"Congress did not intend to leave to the caprice or whim of the

Secretary an informer's right to the award. It intended to confer

upon the informer an absolute fight to demand the payment of

the award when he had met the conditions precedent thereto

laid down by Congress... and if the Secretary... arbitrarily or

capriciously refused to pay [the award], the informer had the
right to file suit in court to compel that payment. This is a

Government of laws, not of men."

Id. at 1579-80 (alterations in original) (quoting Tyson v. United States, 32 F.

Supp. 135, 136 (Ct. C1. 1940)). 22

Likewise, in Byrnes v. United States, 330 F.2d 986 (Fed. Cir. 1964),

the Court held that once a department head exercised discretion to adopt a

policy for premium pay for employees in lieu of overtime, the policy was

mandatory, and employees who were denied such pay as a result of the

22 See also Bradley v. United States, 870 F.2d 1578, 1580 (Fed. Cir. 1989)

(although statute granted the agency broad administrative discretion over

adjustments to wage rates, that discretion was not unlimited and the statute

was therefore money-mandating).
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agency's decision to suspend the policy in some regions but not others,

could sue for damages. The Court explained:

Certainly, Congress... never intended that the head of a

department could permit arbitrary discrimination between the

investigators of the nine regions who were required to perform

the same kind of irregular, unscheduled overtime. At the very

least, the removal of these plaintiffs in [two of] the ... regions

from the purview of the statutory provision for 15 percent

premium overtime, while the investigators of the other seven

regions were being compensated under the same Act, was

arbitrary and unreasonable...

Id. at 991. See also McBryde, 299 F.3d at 1361-64 (court had jurisdiction to

review claims by a federal judge that he was wrongfully denied

reimbursement of costs incurred in litigation); Gray v. United States, 886

F.2d 1305, 1307-08 (Fed. Cir. 1989)(Milk Diversion Program, which

provided that the Secretary of Agriculture "shall offer to enter into a

contract,.., with any producer of milk.., for the purpose of reducing the

quantity of milk marketed by the producer for commercial use" was money-

mandating, so a milk producer who was improperly denied a contract could

bring suit for damages.).

Even the federal government, despite its practice of aggressively

advancing its position on such issues, conceded this principle in at least one

case. In Greenlee County v. United States, 487 F.3d 871 (Fed. Cir. 2007), a

county sought damages for the government's failure to fully pay certain
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"payments in lieu of taxes" that Congress had authorized for units of local

government. /d. at 879. As this Court noted, the federal government

"conceded... [that if] the Secretary of the Interior refused to make the PILT

payment to a unit of local government, the government would be breaching a

money-mandating duty." Id. at 877. While the government in Greenlee

County argued that appropriated funds were not available to make the PILT

payments, 23 it conceded that the PILT statute, which authorized payment to

all units of local government, was money-mandating. This Court

accordingly found that the CFC had jurisdiction over the County's claim for

damages. Id.

As these cases demonstrate, where Congress provides for a federal

agency to make payments to a designated class of recipients, but the federal

agency wrongfully leaves out one of the designated class, the harmed party

may bring an action for damages in the CFC. In these circumstances,

Congress is understood to have intended the aggrieved party to have a claim

for damages, and the statute that provides for the payments is found to be

money-mandating. This is so whether the class of beneficiaries is comprised

of military personnel, federal judges, informants, milk producers, agency

23We address Greenlee County's discussion of other issues in section III
below.
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investigators, counties, and even Indian tribes. This principle, so well

established that the government conceded it where counties were involved,

must apply as well where the designated class of recipients is all Indian

tribes, as in this case.

C. The appropriation acts under which Congress provides

TPA funding for all tribes are moneT-mandating for

purposes of a claim that one tribe was arbitrarily left out.

1. Congress intended that every federally recognized Tribe

benefit from TPA so that wrongful exclusion of one

Tribe gives rise to a claim for damages.

Year after year, Congress has appropriated funds for TPA to enable all

federally recognized Tribes to allocate those funds among much needed

governmental, education, public safety and other services for their people.

Year after year, pursuant to these Congressional appropriations, the

Department of the Interior has provided TPA funds to all federally

recognized Tribes. This is not a coincidence. Nor is it a matter of agency

discretion. Rather, this fact - that every federally recognized tribe receives

the benefit of TPA funding every year- flows directly from Congress'

intent, and is reinforced by the federal government's trust responsibility.

The ongoing actions of Congress regarding TPA, the legislative history of

TPA and related efforts to amend it, the construction of TPA by the relevant

federal agency, the manner it has been implemented, and the interplay
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between agency representations and Congressional enactments all

underscore that Congress intends TPA to benefit every Tribe. 24

Congressional action regarding TPA must be understood in context.

See McBryde, 299 F.3d at 1362-64. With regard to TPA that context

includes the federal budget process. Each year as part of the formal federal

budget process, the BIA submits to Congress its Budget Justification (a

lengthy document known as the "Green Book" because of the color of its

cover). A217-A219, McDivitt Dec. ¶¶9-12. The Green Book provides the

program descriptions, rationales and amounts requested by the

administration from Congress for the BIA's various activities and programs.

With respect to TPA, each Green Book, starting with Fiscal Year 1992,

contained a table reporting the amount the BIA requested for TPA for the

24The record on this was undisputed. The Tribe presented facts regarding these

matters in considerable detail, see A214-A240, A323-A490, A516-A585, while

the government's reply offered nothing in response. While the Tribe submitted

extensive materials about agency policy, practice and construction- including

official federal agency reports, testimony to Congress, Congressional

Committee reports, and expert declarations summarizing that material - the

government's reply raised not a single factual objection to the Tribe's

submission. The Tribe's description of how these programs were administered

- including the fundamental point that TPA funding was intended to benefit

each federally recognized tribe - stands unrebutted and uncontested, and is

therefore established beyond dispute in the record.
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benefit of every federally recognized Tribe. zs In other words, the

Department's practice in the relevant years (as it is now) was to request TPA

funding from Congress for all federally recognized tribes on a tribe-by-tribe

basis - with a specific amount designated for the benefit of each tribe.

A234-A236, A241-A322, McDivitt Dec. ¶¶39-43.

Against this backdrop, Congress each year appropriated funds for

TPA based on the BIA's request. This longstanding pattern - the

Department expressly requesting TPA for the benefit of every federally

recognized tribe and Congress providing the funds - provides significant

evidence that Congress intended the Department to keep its word and

provide TPA to every federally recognized tribe. 26 See Morton v. Ruiz, 415

U.S. at 229, 236; San Huan High Tech Inc., 161 F.3d at 1355.

25See A235, McDivitt Dec. ¶41. See also A323-A486, (Green Book TPA

Tables for Fiscal Years 1992-1998). Mr. McDivitt compared the official,

published lists of federally recognized tribes with the TPA tables in the Green

Books for fiscal years 1992, 1994 and 1998, and found that the lists reflect the

Department's request to Congress to provide TPA to benefit every federally

recognized tribe. A235, McDivitt Dec. ¶41. McDivitt further stated that "[i]fa

similar comparison were made for each of the fiscal years, I am confident they

would similarly show that the BIA allocated some TPA funding to every

federally recognized tribe."/d. The published lists of federally recognized

tribes examined by Mr. McDivitt are at 53 Fed. Reg. 52,829 (Dec. 29, 1988)

and 61 Fed. Reg. 58,211 (Nov. 13, 1996). The 1988 list was the most recently-

published list at the time the BIA prepared its budget justifications for FYs
1992 and 1994.

26See A219, McDivitt Dec. ¶13.
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Congressional intent is also clearly demonstrated by the fact that when

Congress, in the appropriations process, provided an increase or decrease in

TPA funds from the overall amount the Department proposed in the Green

Book, Congress specified that every tribe would share pro rata in the

increase or decrease. For example, in connection with a TPA increase

regarding the 1994 Interior Appropriations Act, the Senate Appropriations

Committee specified that "[t]he additional $3,000,000 which the Committee

recommends for tribal priority allocations represents an increase fo__£

distribution to all tribes according to their base. ''27 Similar instructions

appeared in other years - each time directing that the overall amount be

allocated among all tribes. 28 This is express legislative language mandating

that TPA be allocated "to all tribes."

Congressional intent regarding TPA is also properly informed by its

knowledge of agency construction and practice. See San Huan High Tech

Inc., 161 F.3d at 1355. Here, the Interior Department's policy, practice and

express statements to Congress establish that TPA was provided for the

27 A519, S. Rep. No. 103-114, at 51 (1993) (emphasis added). See also A522,

H.R. Rep. No. 103-158, at 50 (1993) (TPA increase "to be distributed to all

tribes for their highest priority programs.") (emphasis added).

28A526, S. Rep. No. 102-345, at 48 (1992) (TPA increase: "The Committee

expects the Bureau to distribute this funding to all tribal budgets according to

their base") (emphasis added).

33
105704.1



benefit of every federally recognized Tribe and that Congress so intended.

As noted above, each year the Department expressly requested TPA for

every federally recognized tribe in the formal budget process - listing an

amount for each Tribe in the Green Book presented to Congress. The

Department also administered TPA consistent with its Green Book requests.

After requesting TPA for every federally recognized Tribe, once Congress

appropriated funds, "every federally recognized tribe was allocated some

funds every year." A222, A239-A240, McDivitt Dec. ¶¶19, 50. The Interior

Department "never excluded a federally recognized tribe from an allocation

of TPA (or its predecessors)." A223, Id. ¶21.

Congress knew that TPA funds were administered in this manner by

the Department, as reflected in the legislative history of TPA appropriation

acts. For example, the Department expressly informed Congress that every

federally recognized tribe benefited from TPA. During House Interior

Appropriations Subcommittee hearings in March 1995, the Committee

submitted written questions to the Assistant Secretary for Indian Affairs, one

of which asked whether every tribe regardless of size received TPA. The

Assistant Secretary responded stating:
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Yes, Tribal Priority Allocations are distributed to every tribe.

The Federal Government has a government-to-government

relationship with all federally-recognized tribes. 29

The Department also told Congress that once TPA was appropriated and

allocated to benefit a Tribe, that funding became a part of the tribe's "base

funding," which (subject to overall increases or decreases) would be

provided to the tribe in future years. 3° With that knowledge, Congress

appropriated TPA funds as requested by the Department. This legislative

history - congressional knowledge of the agency practice based on the

agency's testimony before Congress, and Congress's decision not to change

that practice - provides further evidence of Congressional intent regarding

TPA. See, e.g., Daewoo Electronics, 6 F.3d at 1518 & n.11. 31

29A529, Department of the Interior and Related Agencies Appropriations for

1996, Hearings Before a Subcomm. of the Comm. on Appropriations, Part 11,

104th Cong. 969 (1995) (emphasis added); A226-A227, McDivitt Dec. ¶¶29,

30; A539, Fiscal Year 1998 Budget, Oversight Hearing of the President's

Budget Request for the Bureau of Indian Affairs and the Indian Health Service,

Before the S. Comm. on Indian Affairs, Part 2, Addendum, 105th Cong. 17

(1997). ("TPA base programs are those in which funds are distributed on a

pro-rata basis among all Tribes.") (emphasis added).

3oA544, Department of the Interior and Related Agencies Appropriations for

Fiscal Year 1998, Hearings on H. R. 2107 before a Subcomm. of the S. Comm.

on Appropriations, 105th Cong. 120 (1997). See A222-A223, A228-A229,

McDivitt Dec. ¶¶20, 32.

31See also Cooper Technologies Co., 536 F.3d at 1342-1343 (presuming

Congress was aware of agency practice based on information published in the

Federal Register).
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Beginning in the mid-1990's, Congress considered whether to change

the manner in which TPA was allocated among tribes. One proposal was to

impose a "means testing" approach - to limit or eliminate TPA for those

tribes that had the most outside income, including income from gaming. 32

The Interior Department "opposed 'means testing'" and "argued it [the

Department] lacked the authority to reduce a tribe's share of TPA funds...

" A223, McDivitt Dec. ¶21.

As part of its process for considering means testing and other options,

Congress asked the Department and the tribes to establish a workgroup. See

A232, McDivitt Dec. ¶35. The resulting workgrofip_ _hich included both

BIA and Tribal participants, closely examined the history and policies

surrounding TPA. The Tribal workgroup, which completed and submitted

its report to Congress in May 1999, described TPA as follows:

For years, Tribal Priority Allocations (TPA) base funds

have been provided through the Bureau of Indian Affairs (BIA)

to each of the more than 550 Tribal governments on a recurring

basis. Tribes have used TPA funds to operate core

governmental functions and essential programmatic services to
address all Tribal needs. 33

32See A545-A548, H.R. 2107, 105th Cong. § 118 (1997). This provision was

ultimately not enacted, but was the subject of Congressional hearings and

extensive consideration. See A223, McDivitt Dec. ¶21.

33A572, Empowerment of Tribal Governments: Final Workgroup Report,

Tribal Workgroup on Tribal Needs Assessments, Related to: Bureau of Indian

36
105704.1



The Department submitted its report on TPA to Congress in July

1999. In its report, the Department described the unique mission and legal

obligations that the BIA had to Indian tribes which made it unlike any other

federal agency.

The BIA is unique among government agencies in many

respects. It is unique in relation to its own mission and

structure. Some agencies operate programs or deliver services

directly to beneficiaries; others are grant making agencies.

Even in an agency that may combine the two functions, the line

of demarcation is clear and established by statute. With few

exceptions, potential beneficiaries of Federal services or grants

do not have any form of"right" to the service or to a particular

share of benefits; they merely have the right of access on
equitable grounds.

The BIA, on the other hand, serves all Federally recognized

Tribes and groups. It operates either programs or contracts for

the delivery of services at the discretion of the Tribes. The

Tribes also have the right to change from direct BIA services to

contracting and back again at virtually any time and for
34

virtually any reason.

The Department's report to Congress summarized the Tribal workgroup's

and BIA's views on specific questions. As to whether "the most prosperous

Affairs Tribal Priority Allocations (May 1999) at 3 (Executive Summary)

(emphasis added).

34 A582-A583, Department of Interior Bureau of Indian Affairs, Report on

Tribal Priority Allocations, at 3-4 (July 1999) (emphasis added).
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Tribes be required to give up their TPA allocations," the Tribal workgroup

responded:

No, Tribes should not be required to give up their TPA
allocations. Consistent with Federal treatment of other

governmental entities, any standard or criteria used to define

"prosperous" should not be considered for Tribal governments.

All Tribes must be funded to fulfill the United States

Government's unique responsibilities to Indian Tribal

governments which are grounded in the Constitution, and

treaties developed by the Congress and the Federal common

law over the course of more than 200 years.

A585, Id. at 86. The BIA informed Congress that the BIA agreed with the

Tribal position on this issue. The BIA stated (id.):

BIA agrees with the TPA Tribal Workgroup and the responding

Tribal leaders that Tribes should not be required to give up their

TPA allocation based on prosperity or some measure of self-
sufficiency. 35

35During this period, Congress also solicited a report from the General

Accounting Office regarding the allocation of TPA funds. GAO in a report

issued in 1998 stated that "[a]U federally recognized tribes are eligible to

receive TPA funds," and that under TPA, "[t]he funding process used today has

remained essentially the same since the early 1970s." A549, A552, A553, U.S.

General Accounting Office: Report to Congressional Requesters: Indian

Programs, Tribal Priority Allocations Do Not Target the Neediest Tribes,

GAO/RCED 98-181, at 3, 4 (July 1998); see also A228-A229, McDivitt Dec.

¶¶32-33.
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Despite the lengthy consideration of options regarding allocation of

TPA, Congress did not then enact any provision to authorize means testing, 36

and has not done so to this day. Instead, Congress has continued to

appropriate funds for TPA so they benefit every federally recognized tribe,

ratifying agency practice. See, e.g. San Huan High Tech Inc., 161 F.3d at

1355; Daewoo Electronics, 6 F.3d at 1518. The means testing debate

underscores the common understanding of Congress and the Department

(and the tribes) that every federally recognized tribe is to benefit from TPA

funds, and absent a specific statutory provision to the contrary, the

Department can not unilaterally reduce (much less eliminate) TPA funding

for a tribe. 37 As stated by Mr. McDivitt, who was a key BIA official on

budget matters during this period, "I never heard any Department official

express the view that the Department had the authority to exclude a federally

recognized tribe from TPA." A223, McDivitt Dec. ¶21.

36A223, McDivitt Dec. ¶21.

37"[A]ll of the discussions about modifications to the allocation were premised

on the fundamental understanding that under the existing system, all federally

recognized Indian tribes received an allocation of TPA." A226, McDivitt Dec.

¶28.
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2. Congressional intent that TPA benefit every federally

recognized tribe is confirmed by other Congressional
actions regarding Tribes.

Congressional intent regarding TPA must be understood as well in the

broader context of Congressional actions regarding Indian Tribes in the

relevant time period. For example, in 1994 Congress enacted the Federally-

Recognized Indian Tribe List Act of 1994, Pub. L. No. 103-454, 25 U.S.C. §

479a-1. That Act requires the Secretary of Interior to publish an annual list

of all federally recognized tribes, which are thereby "eligible for the special

programs and services provided by the United States to Indians because of

their status as Indians." 25 U.S.C. § 479a (note). As Congress explained,

federal recognition "imposes upon the Secretary of the Interior specific

obligations to provide a panoply of benefits and services to the tribe and its

members. ''3s Moreover, in the List Act Congress expressly endorses the

principle, long grounded in the case law, that a tribe that has been federally

recognized "may not be terminated except by an Act of Congress." 25

U.S.C. § 479a (note). 39 With the List Act, Congress maintained its exclusive

3s A605, A606-A607, H.R. Rep. No. 103-781 (1994), reprinted in 1994

U.S.C.C.A.N. 3768, 3769-3770. See also Greene v. United States, 996 F.2d at

978 ("Federal recognition brings its own obvious rewards, not the least of

which is the eligibility of federal money for tribal programs, social services and

economic development."); Washington IV, 593 F.3d at 801 (same).

39See Joint Council of the Passamaquoddy Tribe v. Morton, 528 F.2d 370,
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legal prerogative to terminate tribes. 4° Did this same Congress, in providing

funding for TPA, intend to permit the Interior Department to cut off all

funding for one Tribe, effectively terminating that Tribe? In other words,

should Congress be understood to prohibit termination of a tribe by an

administrative agency on the one hand, while permitting the agency to

terminate a tribe with the other? Viewed from this perspective, the List Act

reinforces the understanding that Congress did not intend to permit the

Department to omit the Samish Tribe from the class of all other Indian tribes

receiving TPA.

Likewise, Congress in 1994 enacted amendments to the Indian

Reorganization Act to prohibit Departments or agencies of the United States

from taking any action "with respect to a federally recognized Indian tribe

380 (1st Cir. 1975) (citing United States v. Nice, 241 U.S. 591,598 (1916);

Tiger v. W. Inv. Co., 221 U.S. 286, 315 (1911)). See also Nice, 241 U.S. at

598-601 (allotment of lands did not terminate tribal existence); Chippewa

Indians of Minn. v. United States, 307 U.S. 1, 4-5 (1939); Menominee Tribe

of Indians v. United States, 391 U.S. 404, 412-413 (1968); United States v.

Dion, 476 U.S. 734, 738-740 (1986).

4oSee A606-A607, H.R. Rep. No. 103-781 (1994), reprinted in 1994

U.S.C.C.A.N. 3768, 3769-3770 ("While the Department [of the Interior]

clearly has a role in extending recognition to previously unrecognized tribes, it

does not have the authority to 'derecognize' a tribe .... The Committee cannot

stress enough its conclusion that the Department may not terminate the

federally-recognized status of an Indian tribe absent an Act of Congress.

Congress has never delegated that authority to the Department, or acquiesced in

such a termination.").
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that classifies, enhances or diminishes the privileges and immunities

available to the Indihn tribe relative to other federally recognized tribes by

virtue of their status as Indian tribes." 25 U.S.C. § 476(0. See also 25

U.S.C. § 476(g). By this enactment, Congress prohibited federal agencies

from establishing second class tribes - mandating in effect a principle of

equal protection among all tribes. These enactments demonstrate that

Congressional action for Indian tribes is intended to benefit the class of all

tribes, and they directly refute any notion that the Department can decide

whether some tribes should benefit while others should not. Here again,

should Congress be understood on the one hand to mandate that federal

agencies treat tribes equally, while on the other to have acted to permit the

Interior Department to treat one Tribe with disfavor - by leaving out the

Samish from all federal funding? The better view is that Congress acted

consistently, requiring both in general in the IRA and in the specific case of

TPA funding that all Tribes benefit.

In sum, Congress provided TPA through annual appropriation acts for

a defined class of beneficiaries - every federally recognized tribe. By

appropriating funds in response to the Department's requests for TPA for

every federally recognized tribe, instructing that all tribes share pro rata in

increases or decreases of TPA funding, considering and then rejecting a
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means-testing proposal that would have narrowed the class of federally

recognized tribes entitled to benefit from the program, and enacting other

measures demonstrating that federal agencies lack the authority to terminate

or disfavor specific tribes, Congress has acted in a manner that can fairly be

understood to signify that Congress intends TPA to benefit every federally

recognized tribe.

Accordingly, this case is one in which Congress intends a defined

category to benefit from a federal program - but one member of that

category was wrongfully deprived of the benefits Congress intended. In

every such case, the wronged party has been held to have stated a claim for

damages under a money-mandating statute and thus within the CFC's

jurisdiction. See pp 25-30 supra. The same must be equally or more so

where the wronged party is an Indian tribe, with which the federal

government has such a unique legal relationship. In accordance with the

principle this Court articulated in these other cases, in providing federal

funding for TPA to benefit all Indian tribes, Congress can fairly be

understood to have intended a damages remedy where the government

arbitrarily excluded one tribe - the Samish Indian Nation.
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III. The Tribe's claim regarding Revenue Sharing was not mooted

because any judgment would be paid from the Permanent

Judgment Fund.

The CFC correctly concluded that the statute under which Federal

Revenue Sharing funds were provided to federally recognized tribes was

money-mandating. 90 Fed. C1. 122, 133-36. Congress described those

funds as "entitlements," established a statutory formula by which funds were

to be allocated among states, local governments and Indian tribes, and stated

"there shall be allocated to such tribe ''4_ - language that this Court has

"repeatedly recognized.., generally makes a statute money-mandating."

Agwiak, 347 F.3d at 1380; see also Gray, 886 F.2d at 1307-08. Because this

statute both spoke in mandatory terms and provided "'clear standards for

paying' money to recipients," see Samish Nation, 419 F.3d at 1364, the CFC

4l A616, Pub. L. No. 92-512, § 107, 108(b)(4)(reciting, in pertinent part that

"Indian tribes and Alaskan native villages. If within a county area there is an

Indian tribe or Alaskan native village which has a recognized governing body

which performs substantial governmental functions, then before applying

paragraph (1) [regarding allocation of revenue funds to counties] there shall be

allocated to such tribe or village a portion of the amount allocated to the county

area for the entitlement period which bears the same ratio to such amount as the

population of that tribe or village within that county area bears to the

population of that county area.") (emphasis added). See also A620, A620-

A622, S. Rep. No. 92-1050 (1972), reprinted in 1972 U.S.C.C.A.N. 3874.

These were recognized as an "essential source of funding" for both local
governments, and federally recognized Tribes. A623, A626-A627, S. Rep.

No. 94-1207 (1976), reprinted in 1976 U.S.C.C.A.N. 5151, 5154-55, 5171

n.2; see also A632, A633-A634, Felix S. Cohen's Handbook of Federal

Indian Law 714-15 (R. Strickland ed., 1982).
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correctly concluded it was money-mandating for purposes of establishing

jurisdiction under the Tucker Act.

Nevertheless, the CFC dismissed the claim based on the court's view

that it had become "moot." 90 Fed. C1. 122, 135-37 and 133 n. 10. The

court suggested that because the funds appropriated by Congress for this

program had since "lapsed," the Anti-Deficiency Act precluded the court

from providing a monetary remedy and the Tribe's claims were therefore

non-justiciable. Id. at 136-37 and 133 n.10. The court's analysis is contrary

to law.

The Tribe's claim here is for damages as compensation for an injury

sustained as a result of the government's wrongful conduct. It is not a claim

for specific relief out of a particular federal fund. As a result of the

government's arbitrary and unlawful actions in failing to treat the Tribe as

federally recognized for more than a quarter of a century, the Tribe was

denied opportunities to address critical needs that were made available to all

federally recognized tribes. During that period, other tribes were able, with

federal assistance, to develop their governmental systems and infrastructure,

to provide governmental services and benefits to their members, and to

begin to make economic progress to address decades of accumulated

poverty. But, as a result of the government's arbitrary action in not
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recognizing the Samish, the Tribe was unable to move forward in these areas

on the same basis as all other federally recognized tribes. The federal

government's wrongful failure to recognize the Tribe during this period put

the Tribe behind all other federally recognized tribes with regard to

economic development, the provision of programs and services to its

members, acquisition of tribal territory and a tribal homeland, and in the

development of tribal government, tribal infrastructure and tribal

community. The Tribe seeks damages here to compensate it for this loss,

which can be measured by the value of the federal funds that' the government

would have provided to the Tribe under TPA and Federal Revenue Sharing

if the Tribe had been properly treated as federally recognized.

While the CFC made reference to the Anti-Deficiency Act, that Act is

not a limitation on the Court of Federal Claims' jurisdiction or its power to

enter a damages judgment against the United States in this case. That Act

only limits the authority of federal officials from entering into contracts or

otherwise obligating the United States to pay funds in excess of the amounts

appropriated. 31 U.S.C. § 1341(a). But while the unavailability of

appropriated funds limits the authority of disbursing officers to obligate or

pay federal funds, it does no___ttotherwise affect the federal government's
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liability under a statute nor limit the authority of the courts to adjudicate

claims against the United States. As this Court recently stated,

"It has long been established that the mere failure of

Congress to appropriate funds, without further words modifying

or repealing, expressly or by clear implication, the substantive

law, does not in and of itself defeat a government obligation

created by statute."

Rather than limiting the government's obligation a "failure [of

Congress] to appropriate funds to meet statutory obligations

prevents the accounting officers of the Government from

making disbursements, but such rights [remain] enforceable in
the Court of Claims."

Greenlee County, 487 F.3d at 877 (quoting New York Airways v. United

States, 369 F.2d 743, 748 (Ct. C1. 1966) and citing United States v.

Langston, 118 U.S. 389, 390 (1886)) (emphasis added). This Court added,

"'[a]uthorization for entitlements constitute a binding obligation on the part

of the Federal Government, and eligible recipients have legal recourse if the

obligation is not fulfilled.'" Id. (quoting GAO, A Glossary of Terms Used in

the Federal Budget Process, 57 (3d ed. 1981)). 42 In other words, where

42AccordFerris v. United States, 27 Ct. C1. 542, 546 (1892) ("[a]n

appropriation per se merely imposes limitations upon the Government's own

agents; it is a definite amount of money intrusted to them for distribution;

but its insufficiency does not pay the Government's debts nor cancel its

obligations, nor defeat the rights of other parties."). See also Bath Iron

Works Corp. v. United States, 20 F.3d 1567, 1582-84 (Fed. Cir. 1994)

(congressionally imposed limits on the agency's authority to use
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Congress provides that a party is entitled to funds, the United States'

responsibility to provide those funds is not vitiated by the Anti-Deficiency

Act. Since Congress provided that Tribes are entitled to Revenue Sharing

Funds in the relevant years, that obligation remains extant, and gives rise to

a claim for damages if not fulfilled by the government consistent with the

congressional command. To rule otherwise would eliminate the six year

statute of limitations established by Congress for claims against the federal

government, and replace it with a statute of limitations of less than a year

instead.

Payment of such a claim has nothing to do with the Anti-Deficiency

Act. Rather, Congress established the Permanent Judgment Fund for the

very purpose of paying damages judgments that may be entered against the

United States. 31 U.S.C. § 1304. Nothing in the Judgment Fund conditions

payment on the continuing availability of appropriations from the specific

appropriated funds to resolve claims against it did not affect the power of the

court to adjudicate such claims); Whitlock Coal Pipe Co. v. United States, 71

Ct. C1. 759 (1931) (lapse of appropriated funds was "no bar to the right of

the plaintiff to judgment in this court for the amount due" for equipment

provided to the government); Parsons v. United States, 15 Ct. C1. 246, 247

(1879) ("This court has held repeatedly that the absence of an appropriation

constitutes no bar to the recovery of a judgment where the liability of the

government has been established"); Wetsel-Oviatt Lumber Co., Inc. v.

United States, 38 Fed. C1. 563,571 (1997); District of Columbia v. United

States, 67 Fed. C1. 292, 335 (2005).
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agency or fiscal year in which the wrong occurred. To the contrary, the

Judgment Fund is a permanent and indefinite appropriation that is available

to pay judgment "when payment is not otherwise provided for." 31 U.S.C. §

1304(a). As this Court explained, the Judgment Fund Act is "intended to

establish a central, government-wide judgment fund from which judicial

tribunals administering or ordering judgments, awards, or settlements may

order payments without bein_ constrained by concerns of whether adequate

funds existed at the agency level to satisfy the judgment." Bath Iron Works

Corp., 20 F.3d at 1583 (emphasis added). "Every final judgment of the

United States Claims Court rendered against the United States is to be paid

out of the judgment fund." Doe v. United States, 16 C1. Ct. 412, 423-24

(1989) (government's action, deferring payment of a final judgment pending

enactment of subsequent appropriations was improper).

The CFC, however, erroneously relied on a case that did not involve a

suit for damages under the Tucker Act, but instead addressed the limits on a

federal district court's jurisdiction to provide monetary relief in a suit

brought under the Administrative Procedure Act, City of Houston v. Dep 't of

Housing and Urban Dev., 24 F.3d 1421 (D.C. Cir. 1994). In that case, the

plaintiff challenged an agency action which reduced its grant funds and

sought injunctive relief requiring the agency to restore those grant funds to
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it. Id. at 1424. The Court of Appeals for the District of Columbia Circuit,

however, found that the claim became moot when the agency's appropriated

funds lapsed. The basis for the court's decision was the limits on the district

court's jurisdiction in cases brought under the APA. As the court explained,

under the APA the district courts do not have authority to award damages,

and can only grant a monetary award if it is in the form of specific relief

paid from a particular res. Id. at 1428. However, once the res - the

appropriated funds against which specific relief was sought - no longer

existed, the claim became moot. Any other monetary award by the district

court would have constituted money damages prohibited by the APA. Id.

Significantly, nothing in City of Houston addresses the jurisdiction of

the Court of Federal Claims with regard to claims for damages to

compensate a plaintiff for an injury caused by United States- as stated here.

The CFC's reliance on City of Houston to find the Tribe's claims moot here

was fundamentally incorrect. 43

43 The other case cited by the Court of Federal Claims, Star-Glo Assoc. LP v.

United States, 414 F.3d 1349, 1356-58 (Fed. Cir. 2005) is inapposite. Star-

Glo did not address mootness, and, in any event the Court decided the case

on the merits. The CFC's dismissal here is also not supported by Greenlee.

In Greenlee County, the Court found that the claim raised by the plaintiff-

that the government failed to appropriate sufficient funds under the Payment

in Lieu of Taxes Act (a money-mandating statute) - was defeated by

language in that Act which expressly made the right to funding subject to the

5O
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Indeed, if the CFC's view were the law, it would vitiate the Tucker

Act. No plaintiff could ever recover damages from the United States unless

the claim was filed, fully litigated, and judgment entered all before the

appropriated funds were spent or lapsed. Surely Congress did not such a

result when it enacted the Tucker Act, provided for a six-year statute of

limitations for filing claims against the United States, and established a

permanent judgment fund to pay damage judgments "when payment is not

otherwise provided for." The CFC's contrary conclusion should be

reversed.

Conclusion

The United States in this case is once again seeking to evade all

responsibility for its wrongful conduct in arbitrarily dropping the Samish

Tribe in 1969 from an internal Department of Interior list of federally

recognized Indian tribes. The United States continues to defend and evade

responsibility for its wrongful conduct toward the Samish Tribe by arguing

amounts appropriated. 487 F.3d at 878-79. Unlike the plaintiff in Greenlee

County, the Samish do not claim damages arising from a failure to

appropriate sufficient funds for the Revenue Sharing program. Instead, the

Samish Tribe seeks damages as compensation for the government's arbitrary

and capricious action in refusing to accord it federal recognition prior to
1996 - a claim that this Court found did not accrue until after the Tribe

established, in a separate action before the federal district court under the

APA, its fight to be federally recognized and the government's wrongful

conduct in failing to do so. See Samish Nation, 419 F.3d at 1369, 1373.
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that federal law prohibits the Samish Tribe from recovering for the United

States' wrongful conduct. The United States wants to leave the Samish

Tribe without any legal remedy for the massive damage and harm the

government's conduct has caused the Tribe. For the reasons set forth above,

the judgment of the Court of Federal Claims should be reversed and the case

remanded for further proceedings.
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SAMISH INDIAN NATION, A FEDERALLY
RECOGNIZED INDIAN TRIBE,

JUDGMENT

Vo

THE UNITED STATES

Pursuant to the court's Published Opinion and Order, filed November 30, 2009,

IT IS ORDERED AND ADJUDGED this date, pursuant to Rule 58, that plaintiff's first

claim for relief with respect to all remaining programs, benefits, and services except for Federal
Revenue Sharing program, and plaintiffs second claim for relief are dismJssed for lack of
jurisdiction. Plaintiff's Federal Revenue Sharing program allegations are dismissed as moot. No
costs.

November 30, 2009

Hazel CI Keahey
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By: s/Lisa L. Reyes

Deputy Clerk

NOTE: As to appeal, 60 days from this date, see RCFC 58.t, re number of copies and listing of

all plaintiffs. Filing fee is $455.00.
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"borrowed funds were used in connection

with the ... project.") (quoting W/ckham, 12

F.3d at 1583).

The Court finds it unnecessary to decide

whether W/ckham applies to a contract that

does not contain the Changes clause because

Plaintiffs failed to provide any evidence tying

any borrowed money to specific projects.

The record shows that Progress Energy bor-

rowed money at the company level and not at

the project level. (Edwards, Tr. 591-92).

Consequently, there is no direct "one-to-one

correspondence" between any borrowing and

any particular breach-related project. (Ed-

wards, Tr. 591-92). While thiscapitalstruc-

ture may, us Plaintiffscontend,be commer-

dally reasonable and conform with Federal

Energy Regulatory Commission ("FERC")

requirements, the absence of any evidence

establishinga direct causal connection be-

twenn the cost of borrowing and specific

breach-related projects renders Plaintiffs'

$1,996,045AFUDC claim not recoverable.

See Sys_ Fu_i_ Inc.,79 Fed.Cl.at 69 ("Fail-

ing to have establishedthat its claimed fi-

nanclng costsare directlyrelatedto required

borrowing through specificdebt instramnntsl

[plaintiff] cannot recover its costs of capi-

tal."); N. Stat_ Power Co., 78 Fed.CL at

471-72 ("Absent proof of any borrowings

with which the interest claim can be causally

identified, however, plaintiffs cost of capital

damages become conceptually indistinguish-

able from prejudgment interest, £_, interest

on a elaim.'9. (DX-D5 at 43).

Condus/o_

Based upon the foregoing, the Court

awards damages to Plaintiffsfor $82_,926

through December 31, 2005. The Clerk is

directed in enter judgment for Plaintiffsin

thisamount. Pursuant to Rule 54, costsare

awarded to Plaintiffs.

IT IS SO ORDERED.
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SAMISH INDIAN NATION, a federally

recognized Indian tribe, Plaintiff,

V.

The UNITED STATES, Defendant.

No. 02-1383 L.

United States Court of Federal Clain_

May 27, 2008.

Background: Indian tribe brought suit

against the United States seeking compen-

sation for benefits it would have received

between 1969 and 1996, if it had bean

properly recognized by the federal govern-

ment during that time period. Defendant

moved to dismiss.

Holding:. The United States Court ofFed-

erni Claims, Sweeney, J., held that net-

works of statutes, regxtlatlons, and agency

practices the underlie the Tribal Priority

Allocation (TPA) system and the Indian

Health Service (IHS) funding process do

not provide money-mandating buses for

jurisdiction under the Tucker Act and In-

dian Tucker Act.

Motion granted in part.

1. Federal Courts _1032

The substantive right enfnrcezble

againstthe government by a claimformoney

damages necessary for Tucker Act jurisdic-

tion must appear in another source of law

that,in general,can fairlybe interpretedas

mandating compensation by the Federal Gov-

ernment for the damages sustained; to make

such a showing, a plaintiff must only demon-

stxate that the substantive source of law is

reusonably, amenable to the reading that it

mandates a right of recovery in damages. 28
U.S.C.A- § 1491(a)(1).

2. Federal Courts e_I072

Tucker Act jurisdiction in the Court of

Federal Claims may derive from certain dis-

cretionaryschemes, includingthose statutes:

(1) that provide clearstandards for paying

money torecipients;(2)thatstatethe precise

amounts thatmust be paid;or (3) as inter-
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preted, compel payment on ssti_action of

certain conditions. 28 U._CJL § 1491(a)(1).

3. Federal Courts _;_1081

For an Indian tribe's breach of fiduc/m"y

duty claim to be cognizable under the Indian

Tucker Act, there must be more than a "lim-

ited" or "bare"trustrehtienshipbetween the

tribe and the United States. 28 U.S.C.A.

§15o5.

4. Federal Courts o;;,1081

For an Ind_ t_e's breach of fiduciary

duty claim to be cognizable under the Indian

Tucker Act, there must be: (1) express statu-

tory and regulatory language supporting the

existence of a fiduciary relationship, and (2)

such elaborateor comprehensive government

controlover Indian property as to constitute

a common-law ln'uni. 28 U.S.C_A. § 1505.

5. Federal Courts e_1081

Networks of statutes, regulations, and

agency pracUces the underlie the Tribal Pri-

ority Allocation (TPA) system and the Indian

Health Service (IHS) funding process do not

provide money-mandating bases forjurisdic-

tionunder the Tucker Act and Indian Tucker

Act in the Court of Federul Clans, absent

express statutory and regulatory language

supporting existenceof a fiduciaryrelation-

ship,and such elaborateor comprehensive

government controlover Indian property as

to constitutea common-law trust. Indian

Health Care Improvement Act, § 2(a), 25

U.S.C.A. § 1601(a); Higher Education Tribal

Grant Authorization Act, § 1312(7), 25

U._C-_. § 3302(7); Indian ChildWelfare ACt

of 1978, § 2, 25 U.S.C.A. § 1901; Indian Alco-

hol and Substance Abuse Prevention and

Treatment Act of 1986, § 4202(1, 2), 25

U.S.C_. § 2401(1, 2); Indian CtRld Protec-

tion and Family Violence Prevention Act,

§ 402(a),25 U.S.C.A. § 3201(a);28 U.,_C_.

§§ 1491(a)(1), 1505;.

Craig J. Dorsay, Portland,OR, for plain-

rig

I. Because only a brief factual recitation is neces-

sary for thc purposes of this raling, the court

derives the facts in this section solely from plain-

tiffs second amended complaint. A more de-

tailed fact statement can be found in Samiah

55

Devon Lehman McCune, United States

Department of Justice, Washh_,_on, DC, for

defendant.

OPINION AND ORDER

SWEENEY, Judge.

Plaintiff in the above-captioned ease is a

federally recognized Indian in'bethatseeks

compensation for the benefitsitwould have

received between 1969 and 1996, if ithad

been properly recognizedby the federalgov-

exnment during that time period. The gov-

ernment, in its motion to dismiss,contends

that this court lacks jurisdiction over plain-

tiffssecond amended complaint. Due to a

discovery dispute,only limitedissues from

defendant'smotion to dismiss are presently

before the court. These issues concern the

followinggeneral question:do the networks

ofstatutes,rogulatious,and agency practices

that underlie the Tribal Priority Allocation

CTPA") system and the Indian Health Ser-

vice ("IHS') funding process conferjurisdic-

tionon thiscourt? For the reasons setforth

below, the court findsthat it_ jurisdic-

tionover these funding processesand there-

foregrantsinpa,_tdefendant'smotion.

I. BACKGROUND'

Plaintiff,the Samish Indian Nation,is a

federallyrecognized Indian tribe. Second

Am. Comph ("CompL") ¶III,3. Plaintiffde-

scends from a signatory tribe to the 1855

Treaty ofPoint Elliott.Id. ¶¶7-8. In 1958,

the Indian Claims Commission recognized

the modern IFibe's right to sue for damages

for lands lost under the h'eaty. Id. 78.

Then, in 1969,the Department of the Interi-

or omitted plaintifffrom itsunofficiallistof

federallyrecognized Indian tribes. Id. 19.

As a resultof thisomission,plainl_ffand its

members were "deprived of allof the pro-

grams, benefitsand servicesaffordedby the

United States to allother federallyrecog-

nized Indian tribesand theirmembers...."

Id, Accordingly,beginning in 1972,plaintiff

Indian Nation v. United States, 419 F_3d 1355

(Fed.Cir.2005) ('Sam/ah I/"). The court derives

the procedural history from prior rulings in this

casc.
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sought to confirm its status as a federally

recognized Indian tr_ Id. 1 10. ARer al-

most thirty years of administrative proceed-

ings and multiple appeals to the fed_ni

eouriz, 'hi. ¶I 10-18, plaintiff's status as a

federallyrecognizedIndian tribewas conch-

sivelyestablishedon October 15, 1996, /d.

¶ 15.

In an attempt to recovercompensation for

all of the benefits R would have received

from 1969 to 1996 had the United States

properly treated it as a federally recognized

Indian tribe, plaintiff filed the instant action

on October 11, 2002. Plaintiffscomplaint,

and the subsequently filedamended com-

plaint,contained five claims for relief: (1)

violation of the Indian Self-Determination

Act,8am_/t Ind_n Notio_ v. GnU Stat_

58 Fed.Cl. 114, 116-17 (2003)("Sami.sh Ig,

affd in pa_ _v'd in pa_ 419 F_3d at 1355;

(2) violationof the Snyder Act and other

statutesbenefittingfederallyrecognized In-

dian tribes,/d, at 119; (3) breach of the

treatyrightsofrecognition,self-government,

and protection,/d. at 120, (4) temporary

taking ofplaintiffstreatyrights,/d,at 121-

22; and (5) con_nuing violationof plaintiffs

rights,/d, at 122. Defendant moved to dis-

miss all five claims. Id. at 115. On Septem-

ber 30, 2003, Chief Judge Edward J. Damich
ruled that the first four clnims.were barred

by the statuteoflimitationsand thatthe fiRh

claimwas precludedunder 28 U.S.C. § 1500._

Id. The Chief Judge altexnativelyheld that

even ifthe firstfour claimswere not barred

by the statute of limitations, neither the Indi-

an Self-DetermlnationAct nor the Snyder

Act provided the courtwith jurisdictionand

plaint_fwas collaterallyestopped from pur-

suingthe thirdand fourthclaims. Id. at 115,

119 n.12.

Plaintiffappealed the dismissalof _s

one, two, and five to the United States Court

of Appeals for the Federal Circuit ("Federal

Circuit").Sse 419 F_d at 1362-63 (describ-

ing the three claims). In additionto affirm-

ing the dismissalofclaimfive,/d,at1374,the

Federal Circuitheld that plaintiffsfirsttwo

claims were not barred by the statute of

limitations,/d,at 1357. The Federal Circuit

also e_nduded that neitherthe Indian Self-

2. The case was transferred to the undersigned on

82 FEDERAL CLAIMS REPORTER

Determination Act nor the Snyder Act were

money-msudatiug sources of jurisdiction.

Id. However, the Federal Circuitremanded

the case to the United States Court of Feder-

al Claims _Court of F_deral Claims") t_
determine whether the other statutes bene-

fitting federally recognized Indian tribes con-

ferred jurisdiction on the court, l&

Once the case was returned to the Court of

Federal Claims, plaintiff filed a second

amended complaint to conform with the Fed-

eral Circnifs ruling. In its second amended

complaint, plaintiff enumerates the myriad of

statutes and regulations that established pro-

grams, services, and benefits for federally

recognized Indian tribes from 1969 to 1996,

and then allegestwo claims forrelief. Plain-

tiffsfirstdMm for relief seeks damages for

the government's failureto provide itwith

the identifiedprograms, services,and bene-

fitsfrom 1969 to 1996. Compl. I¶ 31-36.

Plainf_ffcontends that the "underlyinglegal

framework" of each program, service,or ben-

efitprovides a money-mandating basis for

jurisdiction.Id. 1¶32--33. Plaintiffssecond

claim for reliefseeks damages for the gov-

ernment's failureto properly trentit as a

fedemny recognized Indian tn_e. Id. _¶ 37-

44. Plaintiff alleges that all of the cited

statutes, taken together, "comprise a net-
work of statutas defining ... the federal

government's i_ustresponsibility"to Indian

tribesthatprovides a money-mandating basis

forjurisdiction.Id. ¶¶41,43.

After plaintifffiledits second amended

complaint,defendant moved to dismiss the

complaintfor lackof subjectmatter jurisdic-

_on. Ssmish Indian Nation v. United

State_ No. 02-1383L, 2006 WL 5629542, slip

op. at 1 n. 1 (Fed.Cl.July 21,2006)("Sami_h

llI'_. In response to defendant's motion,

plaintiffsought limiteddiscovery. Id. at I.

In particular,plaintiffsought discoverycon-

cerning the government's constructionof the

TPA system--a mechanism by which the Bu-

reau ofIndian Affairs("BIA") providesfunds

to Indian tribesfor tribalgovernments, hu-

man services,education,public safety and

justice,community development, resource

management, trustservices,and generalad-

min_r_on---_o show that the government

November 1, 2007.
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construed the system to reflect the congres- be resolved without further discovery. The

sional intent that all federally recognized In-

dian tribes must receive funding, ld. at 3--4.

Plaintiff also sought discovery concerning

agency interpsetatiun ef the Omnibus Budget

Reconciliation Act of 1981, the Comprehen-

sive Employment and Training Act, the Job

Training Partnership Act, and the Housing

Act of 1937 to show that the government

construed thosestatutesas mandai_ng fund-

ing to alleligibletribes. IcL at 4-5. In his

analysis of plaintiffsdiscovery request,the

Chief Judge noted:

At the very least, by placing Ms. Clark's

declaration on the record in its Motion to

Dismisa,= Defendant has, in effect, opened
the door for Plaint£ff to make further fse-

tealinquiriesintothe BIA's interpretation

end constructionofthe statutesunderlying

the TPA mechanisr_L More significantly,

the declarationitselfisstronglysuggestive

Lhat the BLA may very well have consid-

ered that the statutesand regulationsun-

derlying TPA, in fact,mandate the pay-

ment of money to federelly-recognized

tribes....

Plaintiffsargument on behalf of itsre-

quest fordiscoveryrelatedtothe non-TPA

programs is not us strong.... [However,

t]he Court finds plaintiffhas adequately

demonstrated that certain jurisdictional

facts with respect to non-TPA progran_

are, in fact, disputed ....

Id. at 7-8 (footnote added). Accordingly, the

Chief Judge granted plaintiffs request for
limited discovery, ld. at 9.

Disputes arose concerning the limited dis-

covery permitted by the Chief Judge, and the

parties set forth their positions on how to

proceed in a January 8, 2007 status report,

Pursuant to court orders dated January 18,

2007, and Febrvary 16, 2007, the parties fried

supplemental briefs identifying those issues
in defendant'smotion to dismiss that could

3. Defendant attached one exhibit to its motion to

dismiss: the Declaration of Debbie k Clark
("(:[arkD¢c[aratiou"). th_ Deputy Assistaut Sec-
retary---Indian Affairs (Management) at the De-
payment of the Interior.

4. Defendant identified the following "overarch-
ing legal arguments": (1) "the programs Plaintiff
alleges in its Complaint arc not money*mandat-
ing because they are grant-in-aid statutes that

Chief Judge reviewed the parties' supple

mental briefs, and in an Apr_ 3, 2007 order,

directed plaintiff to "file its response to De-
feedant'smotion to dismiss regarding "the

two major progTams involvedin thiscase'--

TPA ... and IHS ... funding." The Chief

Judge specificallydirected plaintiffto ad-

dress=all legal issues within Defendant's mo-

tion as to TPA and IHS, including, inter alia,

those described in Defendant's supplemental

brief us 'overarching legal arguments.' '_ Fi-

nally, the Chief Judge directed defendant

respond to plaintiffs arguments regarding

TPA and IHS funding in its reply brief.

The initial briefing of defendant's motion

to dismiss conduded on August 1, 2007.

Chief Judge Damich subsequently reassigned

the case to the undersigned, who directed the

parties to file addi_onal supplemental briefs

concerning the Federal Circuit's recent deci-
sion in Navajo Natio_ u United Stat_ 501

F.3d 1327 (Fed.Cir2007) ("Navajo Nation

11,") patit/o_ far cert. fi/ed_ 76 U.S.L.W. 3621

(U.S. May 13, 2008) (No. 07-1410). Briefing

concluded on February 15, 2008. The court

deems oral argument unnecessary.

IL LEGAL STANDARDS

A_ Motion to Dismiss

In rulingon a motion to dismisspursuant

to Rule 12Co)(1)of the Rules of the United

States Court of Federal Claims ("RCFC'),

the court assumes that the allegations in the

complaint are true and construes those alle-

gntlons in plaintiff's favor. Henkev. Un'Yxvd

Stat_ 60 F.3d 795, 797 (Fed.Cir.1995).

However, plaintiff bears the burden of prov-

ing, by a preponderance of the evidence, that

the court possesses subject matter jurisdic-

tion. MclVu_ 'v. Get'c, Motors Acceptance

Carp., 298 U.S. 178, 189, 56 S.Ct. 780, 80

subsidize tribes' future expenditures on social

services programs*'; (2) "these statules cannot

money-rn_dating because *,hey co_taiu dis-
cretionary [aogaaga"; and (3) the statutes "do
not provide clear standards for payment, state
the precise amounts to be paid. and, as interpret-
ed. compel payment on satisfaction of certain
conditions." United States' Supplemental Br.

RegardingItsMot.Disr_ss3-5.
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L.Ed. 1135 (1936); Reym)/ds u Army & Air ed States that are founded upon "the Consfl-

For_ EzcK Serv., 846 F.2d 746, 748 (Fed. tution, hws or treaties of the United States,

Cir.1988). The court may look to evidence or Executive orders of the President," as

outside Of the pleadings to determine the well as shims that "otherwise would be cog-

existence of subject matter jurisdiction, nizable in the Court of Federal Claims ff the

Land v. Dollar, 330 U.S. 731, 735 & n. 4, 67 claimant were not an Indian trib_ band or

S.Ct. 1009, 91 LEd. 1209 (1947); Reyno/d_ group." Id. § 1505. However, both the
846 F2d at 747. If the court concludes that Tucker Act and the Indian Tucker Act are

it lacks subject matter juriedictien over a merely jurisdictional statutes, and do not ere-

claim, RCFC 12(hX3) requires the court to ate "a substantive right enforceable against

dismiss that claim, the Government by a claim for money dam-

B. Subject Matter Jurisdiction ages," United States v. Navajo Natior¢ 537
U.S. 488, 503, 506, 123 S.Ct_ 1079, 155

Whether the court has jurisdiction to de- L.Ed.2d 60 (2003) ("Navajo Nation l");

cide the merits of a case is a threshold United States v. White Mountain Apache

matter. See Steal Co. v. C_zer_ for a Bet_r Tribe, 537 U.S. 465, 472, 123 S.Ct. 1126, 155

Env?_ 523 U.S. 83, 94-95, 118 _Ct. 1003, 140 L.Ed.2d 40 (2003).
L.Ed.2d 210 (1998). "Without jurisdiction

the court cannot proceed at all in any cause. [1, 2] Instead, the substantive right must

Jurisdiction is power to declare the law, and appear in another source of law, Uniled

when it ceases to e:dst, the only function St_es n. M/tche_ 463 U.S. 206, 216, 103

remaining to the court is that of announcing S.Ct. 2961, 77 L.Ed2d 580 (1983) ("Mitchell

the fact and dismissing the cause." Ez parts //,") that, in general, "'can fairly be inter-
McCavd/e, 74 U.S. (7 Wall.) 506, 514, 19 preted as mandating compensation by the

LEd. 264 (1868). The parties or the court Federal Government for the damages sus-

sua sponte may challenge the court's subject tabled,'" United Sto2es _z Testa_ 424 U.S.

matter jurisdiction at any time Arbaugh v. 392, 400, 96 S.Ct. 948, 47 L.Ed.2d 114 (1976)

Y & H Cqr_, 546 U.S. 500, 506, 126 S.Ct. (quoting Eastl_ S.S. Corp. v. United

1235, 163 L.Ed.2d 1097(2006). States, 178 Ct.C/. 599, 372 F.2d 1002, 1009

The ability of the Court of Federal Claims (1967)). T 9 make such a showing, a plaintiff

toentertainsuitsagainstthe United Statesis must only demonstrate that the substantive

limited. "The United States,as sovereign,is source oflaw is"reasonablyamenable to the

immune from suitsave as itconsents to be reading that itmandates a rightof recovery
in damages." White Mou_in Apache

sued." U_ited States v. S_ 212 g.S. Tribe, 537 U.S. at 473, 123 S.Ct. 1126. How-
584, 586, 61 S.Ct. 767, 85 LEd. 1058 (1941).
The waiver of immunity "cannot be implied ever, jurisdiction in the Court of Federal

but must be unequivocally expressed." Claims may also derive from "[c]ertain dis-
cretionaryschemes," including those "star-

United States_zKing, 395 U.S. 1,4,89 S.Ct. utes (1) that provide 'dear standards for

1501, 23 L.EdY.d 52 (1969). paying' money to recipients; (2) that state

plaintiff asserts jurisdiction under both 28 the 'precise amounts' that must be paid; or

U.S.C. § 1491 ('_lhcker Act") end 28 U.S.C. (3) as interpreted, compel payment on satis-

§ 1505 ("Indian Tucker Act"). The Tucker faction of certain conditions." Sami.sh II,

Act, the principal statute governing the juris- 419 F.3d at 1364 (citation omitted). Alto-

diction of this court, provides that the Court gether, "[w]hile the premise to a Tucker Act

of Federal Claims has jurisdiction over claim will not be _ightly inferred,' a fair

claims against the United States that are inference will do." Wh/te Mountain Apache

founded upon the Constitution, a federal star- Tribe, 537 U.S. at 473, 123 S.Ct. 1126 (cita*
ute or regulation, or an express or implied _on omitted).

contract with the United States. 28 U.S.C.

§ 1491(aX1) (2000). The Indian Tucker Act lIl. TRIBAL PRIORITY ALLOCA-

further provides that the Court of Federal TIONS AND THE INDIAN

Claims has jurisdiction over claims brought HEALTH SERVICE

by _eny tribe, band, or other identifiable /_ noted above, the scope of this ruling is

group of American Indians" against the Unit- constrained by the Chief Judge's April 3,
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2007 order. In that order, the Chief Judge for subsequent years.. Compl. 1 30a(i).

limited the parties' arguments to "all legal While Cangre_ does not explicitly direct
issues within Defendant's motion as to TPA

and IHS, including, inter al/a, those de-

scribed in Defendant's supplemental brief as

'overarcldng legal arguments.'" Because the

court's analysis is limited to the _atutery

frameworks underlying the TPA system and

IHS funding,itisunable toruleon plaintiffs

second claim for relief,.which concerns an

analysisof allof the statutescitedin plain-

tiffssecond amended complaint) Accord-

ingly,the courtwillonly considerwhether it

has jurisdictionover plaintiffsfirstcause of

actionwith respect to the TPA system and

IHS funding. The court begins with a de-

seriptionof the TPA system and the IHS

funding process,s and than addresses defen-

dant'scontentionthat the courtisprecluded

from entertaining plaintiff'sTPA system

claims due to the purportedlylimitednature

of the Federal Court'sremand instructionsin

Samisk IL

A. Tribal Priority Allocations

As noted above, Indian tn_)as receive fund-

ing from the BIA via the TPA system in the

areas of tribal government support, human

services, education, public safety and justice,

community development, resource manage-
merit, trust services, and general administre-

tion. 7 Smnish III, slip op. at 3--4 (citing the

Clark Declaration); Compl. ¶ 30a(i); McDi-

vitt Decl. ¶ 17. Congress annually appropri-

ates TPA funds to all federally recognized

Indian tribes. Compl. ¶¶ 30a(i),(iii); McDi-

vitt DecL ¶¶ 17-19. Once an Indian tribe

receives TPA funds, the amount of those

funds comprises the "base amount" of funds

5. As previously noted, in its second claim for
v¢[i¢'[, plaintiff seeksdamages for the govern-

ment's failure to properly treat it as a federally
recognized Indial_ tribe, contending that all of
the cited statutes, *aken together. "comprise a
network of statutes defining ... the federal gov-
ernment's trust responsibility" to Indian tribes
that provides a money-mandating basis for juris-
diction. Cornpl. 1137-44.

6. Plaintiff provides a basic description of each
process in its second amended complaint. The
parties then supplemented the basic description
via declaration. To provide a more Comprehen-
sive picture, the court cites both the second
amended complaint and the submitted declara-
tions. See/and, 330 U.S. at735 & n. 4, 67 S.Ct.

specific TPA funds to designated tribes via

legislation, Deal. Debbie L. Clark ("Clark

I)nsL') ¶ 6; McDivitt Decl. ¶ 48, "Congress

has and does apprepriate funds in response

to BIA requests for TPA that are tribe-

specificin _e Budget Justification,"s McDi-

vittI)ecL¶ 48. TPA funds are eitherprovid-

ed directlytothe Indiantribesor tothe BIA

to be used for the benefit of the Indian

tribes.Id.¶ 19.

According to the government, the TPA

system is an "internalbudgetary tool"and

"an agency et_ian" that is nat based on any

"statutory or regulatory authority...."

Clark Decl.¶ 3. But see McDivitt DecL ¶ 47

C_While it istrue that BIA uses TPA as a

budgetary deviceand TPA startedas a bud-

getary device,TPA has evolved into much

mere with the adoption by Congress ofTPA

as a budget activity,and the inclusionof the

TPA table in the BIA's Budget Justifica-

tions.... IT]heBIA has made a commitment

toCongress on the use offunds appropriated

for TPA and the appropriationfor TPA can-

not be used forany otherpurposes .... TPA,

as a result,is much more than an internal

budgetary tool.").However, Congress has

enacted authorizingstatutesfor some of the

specificprograms covered by the TPA sys-

tem. Compl. ¶ 30a(iv). These authorizing

statutesinclude the Jolmson-O'Malhy Act,

ch. 147, 48 Sial 596 (1934) (codifiedas

amended at 25 U.8.C. §§ 452-457 (2000));

the Indian ChildWelfare Act of 1978,Pub.L.

No. 95-608,92 star.3069 (codifiedas amend-

ed at 25 U.S.C. §§ 1901-1963 (2000)); the

1009 (noting that a court may look to evidence
outsideofthe pleadings to delerminethe exis-

tenceof subject matter jurisdiction).

7. Although the TPA system was not established
until fiscal year 1993, the TPA system's predeces.
sor funding mechanisms operated with the same
basic principles, including the fact that every
federally recognized Indian tribe received fund-
ing. Decl. James H. McDivitt ("McDivitt Deal.")
'118.

8. The "Budget Justification," commonly n:fern:d
to as the "Green Book," is the document pre-
pared by the BIA to accompany the president's
budget proposal that is sent to Congress. McDi-
vitt DecL 1 10.

A7



60 8_ FEDERAL CLAIMS REPORTER

Indian Alcohol and Substance Abuse Preven- tiffs second amended complaint, filed on re-

tion end Treatment Act of 1986, Pub.L. No.

99-570, §3 4201-4230, 100 Stat` 3207, 3207-

137 to -152 (codified as amended at 25 U.S.C.

§3 2401-2455 (2000)); the Indian Child Pre-

tectien end Family Violence Protection Act,

Pub.L. No. 101-630, §§ 401-412, 104 Stat.

4531, 4544--56 (1990) (codified as amended at

25 U.S.C. §3 3201-3210 (2000)); and the

Higher Education TribalGrant Authorization

Act, Pub. L. No. 102-325, §3 1311-1317,106

Star 448, 798-803 (1992) (codifiedat 25

U.S.C. §3 3301--3307 (2000)). Compl.

¶ 30a(iv).

B. Indian Health Service

The IHS provides '_hospital,medical,den-

tal,mental health,and preventativecare to

Ind_ns who [a]reenrolledmembers offeder-

allyrecognized tribes." CompL ¶ 30d. Be-

ginning with the enactment of the Indian

Health Care Improvement Act, Pub.L. No.
94--437, 90 Stat` 1400 (1976) (codified as

amended at 25 U.S.C. 33 1601-1680o

(2000)), e tribe members could receive these

health services either directly from the IHS

or from a third-partyprevider (_, contract

healthcare). CompL ¶ 30d. Further,feder-

allyrecognizedIndian tzibascould contract

with the IHS "to operate health c_e facili-

tiesand provide health eare services." Id,

All federallyrecognized Indian tribes are

entitledto funds under the Indian Health

Care Improvement Act,DecL David T. Math-

er ("Mather DecL') ¶ 22. Congress provides

funding for the IHS via annual appropria-

t_ens, Compl. ¶ 30d, end since 1975, the IHS

has "expended money to benefit every feder-

ally recognized tribe," Mather Decl. ¶ 24.

C. The Federal Circuit's Decision in

Samish H Does Not Preclude the

Court From Entertaining the TPA

System Allegations in Plaintiffs Sec-

ond Amended Complaint

Initially, the court addresses defendant's

argument--raised in a foot_ote---that plain-

tilts TPA system allegations, as a procedural

matter, are not properly before the court.

Specifically, defendant contends that plain-

9. Congress has amended the Indian Health Care
Improvement Act on multiple occasions. See
Compl. 130d (citing Indian Health Amendments
of 1992, Pub.L No. 102-573, 106 StaL 4526.

mand, "added several statutes and programs
as bases for Plaintiffs claims." United

States' Mot, Dismiss 14 n. 3. According to

defendant, beceuse "this case is on remand

merely to address the remaining statutes

after the Federal Circuit's decision, ... this

Court should dismiss Plaintiffs statutes that

were not contained in its previous com-

phinU' ld.; se.o also UvSted States" Correct-

ed Reply Br. Supp. Its Mot Dismiss Rega__l-

ing Tribal Priority Allocations & Indian

Health Sexy. Funding 2 n. 2 ("Plaintiff...

should be restrictedfrom raisinga claim as

to TPA now."). Plaintiffresponds, also via

footnote,that "the TPA program is funded

pursuant to a number of differentstatutes

and the Tribe identifiedthese statutesin its

FirstAmended Complaint...." 8_nish Indi-

an Nation's Opp'n United States'Mot. Dis-

miss Regarding TribalPriorityAllocations&

Indian Health Serv. Funding ("Opp'n")7 n.

8.

The court notes that with respect to the

TPA system, the second amended complaint

merely clarifiesthe allegationsin the first

emended complaint, In itssecond amended

complaint,piaintiffallegesthat the TPA sys-

tom was a mechanism for the BIA toprovide

"funding to support a broad range of pro-

grams, services end benefits to federally-

recognizedtribes,"CompL ¶ 30a(i),end that

Congress had enacted authorizing statutes

for some of those programs, citingfivespe-

cificstatutesand all annual Department of

the Interior Appropriations Acts, /_

¶ 30a(iv). Similarly, in its pre-appeal first

amended complaint,plaintiff specificallycited

the same five statutes and "all federal stat-

utes appropriating funds for the Department

of the Inter/er and related agencies." First

An_ Compl. ¶¶5.d, 5.aa, 5.bb, 5.dd, 5.if,

5.ram. Further, plaintiff's firstemended com-

plaint also contained a "savings" provision,

expressly implicating "[o]ther federal stat-

utes and regulations which provide pre-

grarus, services or benefits to Indian

tribes...." Id, _5.nn. While plaintiffs first

amended complaint did not specifically men-

4544-60; Indian Health Care Amendments of
1988, Pub.L No. 100-713, 102 StaL 4784, 4800-
12; Indian Health Care Amendments of 1980,
Pub,I- No, 96--537, 94 Star. 3173).
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tion the TPA system by name, it dearly leEalframeworks underlyingthe TPA system

included citationsto allof the statutessup-

porting the TPA system that were citedby

plaintiffin its second amended complaint.

Thus, the court can considerplaintiffsTPA

sys_rn _t_ega%iens.Cf. Nu_ujo Nation I|,

501 F.3d at 1337 (concluding,afterreviewing

plaintiff'spleadings,motions,and briefsfrom

a priorappeal in the same case, that plaintiff
had uot "waived its breach of trust claim

based on a network of statutes and ragula-

_ens" because plaintiffs "'advocacy on be-

half of jurisdiction always included the net-

work argument, albeit in a secondary role'"

(quoting the decision of the Court of Federal

Claims)).

Furt, hermore_ the court'sac_ons render

the ismlemoot. Aft_ receivingthe Federal

Circuit'smandate, the Chief Judge issued a

schedulingorder directingplaintiffto filean

amended complaint. The.reaRer,on January

27, 2006, plaintiff filed a motion for leave to

file its second amended complaint, which the

Chief Judge granted later that day. Thus,

the Chief Judge expressly permitted plaintiff

tofilethe complaint. The courtisnot willing

to revisitthat ruling. PlainthTs allegations

regarding the TPA system are procedurally

permissible. Thus, the court proceeds to

address the jurisdictionalbasisfor plaintiffs

TPA and IHS claims.

IV. DISCUSSION

The crux of plaintiffs complaint is that

both the TPA system and IHS funding are

the product ofa network of statutes,regula-

tions,and administrativeagency practices,

• and itisthose networks thatprovidea mon-

ey-mandating source of jurisdictionin the

Court of Federal Claims.t° Thus, the thresh-

old question before the court iswhether the

tO. Indeed, plaintiff does r_t cont¢¢_i that any of
the statutes that comprise the TPA sys_m or
concern 1HS funding are individually money.
mandating. See Samish Indtsn Nation's Sup-
p[cmental Br. (Aug. 1, 2007) 3 ("['r]he Tribe's
position is that TPA and IHS are grounded in
multiple statut_nd that in determining Con-
gre_sionaI intent regarding those programs, the
statutory framework must be understood as a
whole. The governmenZ, in contrast, confines
its argument to individual statutes viewed in iso-
lation from one another ,...'); see a/so Compl.
11 3Z-33 (_d|egtng that the "underlSdng |ega[

or IHS funding can be analyzed as networks.

A. The Genesis of the Network Concept

The theory that a network of statutes,

regulations, and other sources of law can

supply a money-mandating source of jerisdic-
tion is rooted in the decision of the United

States Supreme Court ("Supreme Court") in
United States v. M/tche_ 445 U.S. 5,35, 100

S,Ck 1_49, 63 L.Ed.2d 607 (1980)("Mi_he//

l'). In Mitcheg I, respondents claimed that

the government had mismanaged the thnber

resources found on the Quinanlt Reservation

and that "they were entitled to recover mon-

ey damages because this alleged misconduct

breached a fiduciary duty owed to them by

the United States as trusteeof the allotted

hnds under the General Allotment Act."u

Id. at 537,100 S.Ct.1349. The issuebefore

the Supreme Court was whether the General
AllolnnentAct "authorize[d]the award of

money damages against the United States

for allegedmismanagement offorestslocated

on landsallottedto Indians under thatAct."

Id. at 536, 100 S.Ct. 1349. The General

Allotment Act provided for the allotmentof

landwithin Indianreseawationsto those Indi-

ans residingon the reservationand thatthe

United States would "retain title to such

allotted lands in trust for the benefit of the

allottees." la_ at 540-41, 100 S.Co 1349.

Noting that both the plain language and the

purpose of the General Allotment Act indi-

cated that the allottees,and not the govern-

mant_ were responsiblefor managing the al-

lottedlands, the Supreme Court held that

the General Allotment Act "cxeated only a

limited trust relationship between the United

States and the allotteethat does not impose

any duty upon the Government to n_.nage
timber reeenroes." Id. at 542-43, I00 S.Ct.

1349.Accordingly,the Supreme Court can-

frar_work" for each o_ the "programs. service_
and benefits" at issue is money-mandating),

IL "rhe respondents are 1,465 individual allot-
Ices of land contained in the Ouinault Reserva-
lion, the Ouinauh Tribe. which now hol_ls some
a_1otmen_, and the _uinau'lt Mioztu¢* /_oaia-
tion, an tmincorporated association formed to
promote the interests of the allottees of _e 0ui-
nauh Reservation." Mitehel! I, 445 U.S. at 537,
100 S.CL 1349.
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chdad that "[a]ny right of the respondents to then determined that the government "exer-

recover money damages for Government mis-

management of thnber resources must be
found in some source other then that Act,"

Id. at 546, 100 S.Ct. 1349; see a/so/d, at 546

n. 7, 100 S.Ct, 1349 (indicating that on re-

mend, the United States Court of Claims

("Court of Claims")--the predecessor court

to both the Federal Circuit and the Court of

Federal Claims--could consider "respon-
dents' assertionthat other statutesrender

the United States liable in money damages"

(citationomitted)).

The casebrought by the Mitc/_U I respon-

dents eventually returned to the Supreme

Court in what emerged as the seminal case

concerningwhether a network ofstatutescan

provide a money-mandating source ofjuris-

dictionin the Court of Federal Claims. As

foreshadowed inMitchell -I,the issuebefore

the Supreme Court was whether "timber

management statute.s,various statutesgov-

erning road buildingand rightsof way, stat-

utes governing Indianfunds and government

fees, and regulations promulgated under

these statutes,"taken together, permitted

the Court of Claims to exercisejurisdiction

over respondents' claims that the govern-

ment ndsmanaged their timber lands.

Mitr£wll II, 463 U.S. at 210-11, 103 S.CL

2961 (citations omitted). In particular, re-

spondents claimed that the government's "al-

leged misconduct constitute[d] a breach of

the fiduciary duty owed them by the United

States as trustee...." Id. at 210, lOF, S.Ct.

2961. The Supreme Court framed the basic
issue in this case as "whether the statutes or

regulations at issue can be interpreted as

requiring compenestien." Id, at 218, 103
S.Gt. 2961.

The Supreme Court began its analysis by

examining the statutes and regulations citod

by respondents. Id, at 219-23, 103 S.Ct.

2961. It determined first that "It]he timber

management statutes end the regulations

promulgated thereunder establish the 'com-

prehensive' responsibilitie_ of the Federal

Government in managing the harvesting of

Indian timber." Id. at 222, 103 S.Ct. 2961

(quoting Wh/_ Mountair* Apache Tribe v,

Bracket, 448 U.S. 136, 145, 100 S.Ct. 2578, 65

L.Ed,2d 665 (1980)) (citations omitted). It

rises comparable control over grants of

rights-of-way on Indian lands held in trust."

Id,at 223,103 S.Ct.2961. Based upon these

conclusions,the Supreme Court held that

"the statutesand.regulationsnow before us

dearly give the Federal Government full re-

sponsibility to manage Indian resources and
land for the benefit of the Indians. They

thereby establish a fidudary relationship and
define the contours of the United States'

fiduciary responsibility." Id. at 224, 103

S.Ct. 2961 (contrasting the case with M/tche//

1, 445 U.S. at 542, 100 S.Ct. 1349, where it

concluded that the General Allotment Act

createdonly a limitedtrustrelationshipbe-

tween the gevernment and Indian allottees

such that the government had no fiduciary

responsibilityto manage the allottedlands).

Remerldng on the comprehensive nature of

the statutory and regulatory framework, the

Supreme Court stated:

[A] fiduciaryrelationshipnecessarilyarises

when the Government assumes such elabo-

rate controlover forestsand property be-

longing to Indians. All of the necessary

elements of a common Jaw trustare pres-

ent: a trustee (the United States), a bene-

ficiery (the Indian allottees), and a trust

corpus (Indian timber, lands,end funds).

'_W]here the Federal Government takes

on or has control or supervision over tribal

monies or properties, the fiduciary rela-

tionship normally exists with respect to

such monies or properties (unless Con-

grees has provided otherwise) even though

nothing is said expressly in the authorizing

or underlying statute (or other fundamen-
tal document) about a trust fund, or a trust

or fiduciary connectior,"

Id. at 226, 103 S.Ct. 2961 (quoting Navajo

Tribe of Indians _ U_i2vd Stat_ 224 Ct.C1.

171, 624 F2xl 981, 987 (1980)) (footnote omit-

ted). The Supreme Court found further sup-

port for the e:datance of a fiduc/ary relation-

ship in the express language of the statutes

and regulations,_d.at224-25,103 S.Ct.2961,

and '%he undisputed existenceof a general

trustrelationshipbetween the United States

end the Indian people,"/d,at 225, 103 S.Ct.

2961. In sum, the Supreme Court held:

Because the statutes and regulationsat

issue in this case clearly establish fiduciary

AI0
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obligations of the Government in the man-

agement and operation of Indian lands and

resources, they can fairly be interpreted as

mandating comper_ation by the Federal

Government for damages sustained. Giv-

en the existence of a trust relationship, it

naturally follows that the Government

should be liable in damages for the breach

of its fiduciary duties .... IT]he existence

of a trust relationship between the United

States and an Indian or Indian h'ibe in-

eludes as a fundamental incident the right

of an injured beneficiary to sue the trustee

for damages resulting from a breach of the
trust

1,_ at 226, 103 S._. 2961. Accordingly, it

concluded that the Court of Claims bed juris-

diction over respondents' breach of trust

claims. Id. at 228, 103 S.Ct. 2961.

The Supreme Court's holdings in M/tche//

I and M/tche// H provided an analytical

framework for detennining "when it is fair to

infer a fiduciary duty qualifying trader the
Indian Tucker Act and when it is not."

White. Mountain Apache Tribe, 537 U.S. at

473, 123 S.Ct. 1126 (noting the distinction
between "limited" or "bare" trust relation-

ships and trust relationships creating a

"more conventional fiduciary relationship'9.

Almost two decades later, the Supreme

Court was faced with two eases that present-

ed a further opportunity to apply the analyt-
ical framework, lz

First, in Whit_ Moun_in Apache Tribe,

the Supreme Court addressed whether the

Court of Federal Claims bed jurisdiction

over a lxibe's suit for "breach of fiduciary

duty to manage land and improvements held

in trust for the Tribe but occupied by the

Government," Id. at 468, 123 S.Ct. 1126.

The statute at issue, enacted in 1960, provid-
ed that:

"former Fort Apache Military geservz-

tion"would be "heldby the United States

in trustfor the White Mountain Apache

Tribe,subjecttothe rightofthe Secretary

of the Interiorto use any part ofthe land

and improvements for administrativeor

12. In fact, the Supreme Court issued its rulings 2003.
inthesetwo caseson the same dale--March4,

63

school purposes for as long as they are

needed forthe purpose."

Id. at 469, 123 S.CL 1126. Pursuant to the

statute,the Secretary of the Interiorused

about thirtyof the buildingson the site.Id.

Beginning in 1976,the former fortwas listed

as a nationalhistoricsite. Id. However, it

fell into disrepair, and it was estimated that

as of 1998, $14 million was required to reha-

b'flitate the site in accordance with the appli-

cable historicpreservation standards. [d.

The tribesued the government for thissame

amount. Id. Distinguishingthe 1960 statute

from the General Allotment Act at issuein

Mitci_ll I, the Supreme Court determined

that beyond the statutorylangaage defining

the fiduciaryrelationship,the 1960 statute

_mveet[ed] in the United Stateswith discre-

tionaryauthorityto make directuse of por-

lionsof the b'nstcorptts."Id.at474-75, 123

S.Ct. 1126. Further, the Supreme Court

noted that because the sitewas "expressly

subjectto a _ust," itwas "a fairinference

that an obligationto preserve the property

improvements was incumbent on the United

States as trustee." Id. at 475, 123 S.Ct.

1126. Thus, the Supreme Court held that
the 1960 statute went "beyond a bare trust

and permit[ted] a fair inference that the Gov-

ernment is subject to duties as a trustee and

liable in damages for breach." Id. at 474,

123 S.Ct. 1120. Accordingly, it concluded

that jurisdiction in the Court of Federal

Claims was proper, ld. at 479, 123 S.Ct.

1126.

The Supreme Court reached the opposite

conclusion in Navajo Nation L The statute

at issue in that case was the Indian Mineral

Leasing Act of 1938, which provided that

Indian tribes could, with the approval of the

Secretary of the Interior, lease unallotted

lands within a reservation for mining pur-

poses. 537 U.S. at 493, 123 S.Ct` 1079. Reg-

ulations promulgated under the Indian Min-

eral Leasing Act furtherprovided that the

royaltyratefor coalleasesbe a minimmn of

ten centsper ten. Id. at494, 123 S.Ct.1079.

Pursuant to the statuteand regulations,the

tribeentered intoa leasewith Peabody Coal

Company ("Peabody") that "established a

All
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maximum royalty rate of 37.5 cants per ton agerial role" nor invest the Secretary of the

of coal ... 'subject to reasonable adjustment

by the Secretary of the Interior or his au-

thorized representative' on the 20-year anni-

versary of the I_asu and every ten years

tbexea_x." [d. at 495, 123 S.Ct- 1079 (quot-

ing the lease). As the twenty-year anniver-

sary approached, it became clear that the

tribe was receiving significantly leas in royal-

ty payments than it would have received

under the law that applied to coal mined on

federal lands. Io_ at 495-96, 123 S.Ct. 1079.

Thus, the tribe attempted to negotiate a
higher royalty rate with Peabody. Id, at

496, 123 S.CL 1079. Lacking success on that

front, the tribe then requested that the Sec-

retary of the Interior adjust the royalty rate

pursuant to the lease terms. Id. The Di-

rector of the BIA for the Navajo Area issued

an opinion letter significantly raising the roy-

alty rate. Id. Peabody's appeal of this deci-
sion was referred to the Deputy Assistant

Secretary of the Interior, who appeared to be

ready to rule in the tribe's favor. Id Howev-

er, after an ex porte meeting between Pea-

body and the Secretary of the Interior, the

Secretary of the Interior suggested that the

Deputy Assistant Secretary return the royal°

ty adjustment issue to the parties for further

negotiatior_ Id, at 497, 123 _CL 1079. The

parties resumed their negotiations, which led

to an agreement on a new royalty rate that

was higher than the tribe had previously
received, but lower than what the Area Di-

rector had decided. Id, at 498--500, 123 S.Ct.

1079. The Secretary of the Interior ap-

proved the lease wmendments containing the

new royalty rate. Id. at 500, 123 S.Ct. 1079.

Evantoally, the txibe sued the United States,

alleging that the Secretary of the Interior's

approval of the lease amendments amounted

to a breach of trust. Id.

The Supreme Court rejected the tn'be's

contention that the statutory and regulatory

scheme created by the Indian Mineral Leas-

ing Act "attaches fiduciary duties to each

Government function under that scheme, and

that the Secretary acted in contravantion of

those duties by approving the ... royalty
contained in the amended Lease." Id. at

506-07, 123 S.CL 1079. Because the Indian

Mineral Leasing Act did not assign the Sec-

retary of the Interior a "comprehensive man-

Interior with the "respensih'_y to secure
'the needs and best interests of the Indian

owner and his heirs"" the Supreme Court

concluded that "the Secretary's involvement

in coal lansing under the [Indian Mineral

Leasing Act] more closelyresemble[d] the

role provided for the Governmant by the

[Ganeral Allotment Act] regarding allotted

forest lands" described in MitcheR LId. at

507-08, 123 S.Ct. 1079 (quoting 25 U.S.C.

§ 406(a));see alsoi.d.at 508, 123 S.Ct.1079

(noting that neither the Indian Mineral Leas-

ing A_t nor its implemant_ng regulations con-

tsined "any trust language with respect to

coal leasing"). The Supreme Court further

noted that "imposing fiduciary duties on the
Government hers would be out of line with

one of the ststete's principal purpesea"--the
enhancement of tribal salf-determinatian.

ld. at 508, 123 S.Ct. 1079. Accordingly, the

Supreme C_urt heldt/mr the C_urt of Feder-

al Claims lacked jurisdiction over the tribe's
claims and remanded the case to the Federal

Circuit. Id. at 514, 123 S.Ct. 1079.

ARer acknowledging the Supreme Court's

conclusion that the Indian Mineral Leasing

Act did not provide a money-mandating

source of jurisdiction, the Federal Circuit, in

turn, remanded the case to the Court of
Federal Claims to "address whether the net-

work of other statutes and regulations aa-

sertad by the Nation provide[d] the required

substantive source of law...." Navajo Na-

tion II, 501 F3d at 1329-30. The Court of

Federal Claims found that the network did

not provide a money-mandatlng source of

jurisdiction, and the tribe appealed, ld. at

1330. The Federal Circuit disagreed. Id.

The Federal Cii'cult noted that the net-

work of statutes and regulations asserted by

the tribe included the following: (1) the

Treaty with the Navajo of September 9,

1849; (2) the Treaty Between the United

States of America and the Navajo Tribe of

IndiansofAugust 12,1868; (3)the Executive

Order of May 17, 1884; (4)the Act of June

14, 1934; (5)the Navajo-Hopi Rehabilitation

Act of 1950; (6)the Surface Mining Control

and Reclamation Act of 1977 and itsimple-

menting regulations; (7) the Federal Oil and

Gas Royalty Management Act of 1983 and its
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hnplementing regulations; (8) the pelides of

the Department of the Interior;, (9) the pro-

visions of the lease; (10) the Indian Lends

Rights-of-Way Act of 1948 and its imple°

mentingregulations;and (II) the Indian

Mineral Leasing Act and itsimplementing

regulations. Id. at 1336-37. Initially,the

Federal Circuitrejected the tribe'sconten-

tionthat the latterfour categoriescould be

elements of the tribe'spurported network.

/d. at 1338-40. Specifically,the court held

that "depart_nentalpoliciescannot provide

the substantivesource of law that mandates

compensation for the government's breach of

trust,"/d,at 1338,that becaeae the govern-

ment was not a signatory to the lease, the

lease "does not constitute a substantive

source of law for the Nation's breach of trust

claim," id at 1338-39, that the "the Indian

Lands Rights-of-Way Act of 1948 and its

implementing regulations do net provide a
relevant substantive source of law," id. at

1339, and that it was foreclosed from consid-

ering the Indian Mineral Leasing Act end its

implementing regulations as part of the net-

work based upon its previous derision direct-

ing the Court of Federal Claims "to consider

whether network of other statutes and regu-
lations apart from [the Indian Mineral Leas-

ing Act] of 1938 establishes cognizable

breach of trust claim," /d. However, the

court held that the remaining et_tutas and

regulationsin the purported network con-

tained explicittrustlanguage,/d,at 1340-41,

and that by these statutes,the government

assumed comprehensive contrQl over coal re-

source planning, coal mining operations,

management and collection of coal mining

royalties,and coal leasing,/d at 1341--45.

Accordingly,it cencluded that due to "the

government's comprehensive controlof the

Nation's coal,"it was fairto intexpretthe

tribe'sasserted network as establishing"a

breach of trustclaimunder the Indian Tuck-

er Act." ld. at 1343; see also i£, at 1345

(noting that its holding was consistent with

the purposes of the statutes and regulations

within the network). In other words, the
Federal Cirenit held that the tribe had "a

cognizable money-mandating claim against

the United States for the alleged breaches of
trust." Id. at 1349.

65

A review of this "Mi_Aeg" line of cases

demonsirates that the network concept was

one way in which a fiduciary relationship

between the government and Indian tribes

could create a money-mandating source of

jurisdiction in the Court of Federal Claims.

The next logical inquiry is whether the net-

work concept can provide another way to

establish jurisdiction in the Court of Federal
Claims.

B. The Court's Application of the Net-

work Concept Is Limited to Breach of

Trust Claims Like Those Presented in

Mitchell I1 and Nanajo Notion 11

The M/tche//llne of cases described above

provides the only two instances where re-

viewing courts have embraced the network

theory. Yet plaintiff argues that the court

should not limit its jurisdictional analysis to

an application of M'_zke_ l] and Nawjo

Na_i_ II. Opp'n 36-38. Instead, plaintiff

argues that there are other ways for a court

to find that a "statutory scheme" can be

fairly interpreted as requiring the payment

of money damages. Id. at 37-38. In sup-

port of this contention, plaintiff relies upon
the Federal Circuit's statement in Samish II

that "[c]ertain discretionary schemes also

support claims within the Court of Federal

Claims jurisdiction." ]d at 37 (citing 419

F.3d at 1364). However, in using the phrase

"discretionary schemes," the Federal Circuit

was not addressing a funding process such as

the TPA systeJn or IHS funding, but instead

a singie statute, the Indian Self-Determina-

tion Act. Samish II, 419 F.3d at 1364-65.

The Federal Circuit's intent to limit "d_scre-

tionary schemes" to individual statutes or

discrete statutory programs is supported by

its holding that the qualifying "diseretionary

schemes" are comln'ised of those "statutes (1)

that provide 'dear standards for paying'

money to recipients; (2) that state the 'pre-

cise amounts' that meat be paid; or (3) as

interpreted, compel payment on satisfaction

of certainsondition_" Id. at 1364 (citation

omitted). Here, plaintiffisnot allegingthat

particular statutesor specificstatutorypro-

grams are money-mandating, but thatcertain

funding mechanisms, which are based upon a

varietyof statutes,regulations,and adminm-

trativeagency practices,are money-mandat-

ing. Neither the TPA funding mechanism
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nor the IHS funding process are "statutes" imposes fiduciary duties, that relationship

or discrete statutory programs. According-

ly, the court's analysis is limited to whether

the network analysis performed by the Su-

preme Court in MitcheU II and the Federal

Circuit in Navajo Nabio_ II can be applied in

the instant case.

C. The Network Concept Dons Not

Apply in the Instant Case

13] Mitch_ I1 and Na_jo Nation II,

like all of the cases flowing from M/tchell I,
addressed the circumstances in which Indian

tribes could sue the government for a breach

of fiduciary duty in the Court of Federel

Claims. The Supreme Court and the Feder-

al Circuit have consistently held that for a

breach of fiduciary duty claim to be cogniza-

ble under the Indian Tucker A_t, there must

be more than a "limited" or "bare" trust

relatienship between the tribe and the Unit-
ed States. See Na_jo Nat/_a 1, 537 U.S. at

508,123 _Ct. 1079 ("Sin_rly 'here,the [In-

dian Mineral Leasing Act] end its regulations

do not assign to the Secretary managerial
control over coal leasing. Nor do they even

establish the 'limited trust relationship' exist-

ing under the [General Allotment Act] .... ")

(quoting Mitchell 1, 445 U.S. at 542, 100 _Ct.

1349) (citation omitted); Wh/te Mountaln

Apache Pdbe, 537 U.S. at 474, 123 S.Ct. 1126

C"rbe 1960 Act goes beyond a bare trust and

permits a fair inference that the Government

is subject to duties as a trustee and liable in

damages for breach."); Mitc]w[l II, 463 U.S.

at 224, 10_ S.Ct. 2961 ("In contrast to the

bare trust cre_ted by the General Allotment

Act, the statutes end regulations now before

us dearly give the Federal Government full

responsibility to manage Indian resources

and land for the benefit of the Indians.");

Mitchell 1, 445 U.S. at 542, 100 S.Ct. 1349

("We conclude that the Act created only a

limitedtrustrelationshipbetween the United

Statesend the allotteethat does not impose

any duty upon the Government to manage

t_nber resources."). Further, "[a]Ithough

'theundisputed existenceof a general trust

relationshipbetween the United States and

the Indian people' can 'relnfore[e]' .thecon-

ciusienthat the relevantstatuteor regulation

13. In addition, in two of the cases, the courts
found that the existence of a qualifyiag fiduciary
rvlationship was consistent with the statutory

ulone is insufficient to support jurisdiction

under the Indien Tucker Act." Navajo Na,

t/on -I, 537 U.S. at 506, 123 S.Ct. 1079 (quot-

ing Mitchell II, 463 U.S. at 225, 103 S.Ct.

2961) (citationomitted), see _dso Navajo Nc_

tion II, 501 F.3d at 1341 (concludingthat

"explicittrustlengnage ... isnecessary but

not sufficientfor an Indian Tucker Act

breach of trustclaim"). Ins_ad, "the analy.

sis must trainon specificrights-creathigor

duty-imposing statutory or regulatorypre-

scriptions."Navajo Na_on I, 537 U.S. at

507, 123 S.Ct. 1079.

[4] As noted above, the Supreme Court

found qualifying trust relationships in Mitch-

dt H end Wki_e Maunta_ Apache Trib_

end the Federal Circuit found a qualifying

trust relationship in Navajo Nation IL In

each of these cases, the courts found (1)

express statutoryand regulatory language

supporting the existenceof a fiduciaryrela-

tionship,3ee White Mounta/_ Apache Tr/be,

537 U.S. at 474-75, 123 S.Ct. 1126; M/tchell

II, 463 U.S. at 22A-25, 1{_ S.Ct. 2961; Na_-

jo Nation I1, 501 F3d at 1341-44, and (2)

such elaborate or comprehensive government

control over Indian property as to constitute

a common-law trust, see White Mowzb_in

Apache Tr/be_ 537 U.S. at 474-76 & n. 3, 123

S.Ct. 1126; Mitc_U lI, 463 U.S. at 225, 103

S.Ct_ 2961; .Na_jo Natim_ II, 501 F.3d at

1341--45. is Both elements are missing in the
instant case.

I. Plaintiff Has Not Identified any Statu-

tory or Regulatory Language That

Creates More Than a Limited Trust

Relationship

[5] Haint_asserts thatsome of the stat-

utes that form the basisof the TPA system

and IHS fundingprocess containexpress or

explicit trust.creating language. Specifically,

plaintiff quotes text from five statutes. See

Samish Indian Nation's Supplemental Br.

(Feb. 1, 2008) 7-9. First, as part of the

Higher Education _ll)al Grant Authorization

Act, Congress found that services related to

and regulatory purpose. SeeMitchell IL 463
U.S. at 226, 103 $.CL 2961; Navd_o N_on 1I,
501 F.3d at 1345.
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assisting Indians' pursuit of higher education

"are part of the Federal Government's con-

tinuing trust responsibility to provide edu-
cation servicestoAmerican Indian and Alas-

ka Natives." 25 U.S.C. § 3302(7). Next, as

part of the Indian Alcohol and Substance

Abuse Prevention and Treatment Act of

1986,Congress found that '_he Federal Gov-

ernment has a historicalrelationshipand

unique legaland moral responsibilityto Indi-

an tribesand theirmembers" and "included

in thisresponsibliityisthe t_.aty,statutory,

and historical obligation to assist the Indian

tribes in meeting the health and social needs

of their members." ]d. § 2401(1), (2).

•Third, in the Indian Child Welfare Act, Con-

greas,"[r]ecogulzingthe specialrelationship

between the United States and the Indian

tribesand theirmembers and the Federal

responsibilitytoIndian people,"found thatit,

_hrough statutes,treaties, and the general

course of dealing with Indian tribes, has

assumed the responsibility for the protection

and preservation of Indian tribes and their

resources" and "that the United States has a

direct interest, as trustee, in protecting Indi-

an children who are members of or are eligi-

ble for membership in an Indian tribe" Id.

§ 1901. Next, in the Indian Child Protection

and Family Violence Protection Act, Con-

gress recognized %he historical and special

relationshipof the Federal Government with

Indian people." /d. § 3201(a). Finally,in

the Indian Health Care Imprevement Act,

Congress found that"Federal healthservices

to maintain and improve the health of the

Indians are consonant with and required by

the Federal Government's historicaland

unique legal rehtionship with, and resulting

responsibility to, the American Indian peo-

ple" ld. § 1601(a).

The language quoted by plaintiff from

thesestatutesismerely an expression ofthe

general trustrelationshipbetween the Unit-

ed States and the Indian poopla None of

the quoted text, nor any of the remaining
statutory text, contain the level of detail

found by the courts in Mitc/_ll II, l_ite

Mountain Apache Tribe,.end Nawjo Nation

II. For example, in M_c/_ll L the Supreme

Court commented on the explicit trust lan-

guage found in the relevant statutes and

regulations:

67

The language of these statutoryand rogu-

htory previsionsdirectlysupports the ex-

istence of a fiduciary relationship, For

example, § 8 of the 1910 ACt, as amended,

expressly mandates that sales of timber

from Indian trust lands be based upon the

Secretary'sconsiderationof "the needs and

best interests of the Indian owner and his

heirs" and that proceeds from such sales

be paid to owners "or disposed offor their

benefit." Similarly,even in its earliest

regulations, the Government recognizedits

duties in "managing the Indian forests so

as to obtain the greatest revenue for the

Indians consistentwith a proper protection

and improvement ofthe forests."

445 U.S. at 224, 10O S.CL 1108 (citations

omitted). Because this language directly im-

plicated a fiduciary relationship,the court

concluded that "the Government has 'ex-

pressed a firm desire that the Tribe should
retain the benefits derived from the harvest-

ing and sale of reservation timber?" Id. at

224-25, 10O S.Ct. 1108 (quoting Brac_r, 448

U.S. at 149, 100 S.Ct. 2578). Then, in Wh_

Mountain Apache Tribe,, the Supreme Court

discussed the relevant trust language:

The statutorylanguage,of course,express-

ly defines a fiduciary relationshipin the

prevision that Fort Apache be '_cld by the
United States in trust for the White Moan-

tato Apache Tribe." Unlike the [General]

Allotment Act, however, the statutepro-

ceeds to invest the United States with

discretionaryauthorityto make directuse

of portions of the trust corpus .... As to

the property subjectto the Government's

actualuse, ... the United States has not

merely exerciseddailysupervisionbut has

enjoyed dailyoccupation,and so has ob-

tained controlat least as plenary as its

authority over the th'nber in Mitchell 1I.

While it is true that the 1960 Act does not,

like the statutescited in that c_ss` express-

ly subject the Government to duties of

management and conservation, the fact

that the property occupied by the United

States isexpresslysubjectto a trustsup-

portsa fairinferencethatan obligationto

preserve the property improvements was
incumbent on the United States as trustee.
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537 U.S. at 474-75, 123 S.Ct. 1126 (footnote or supervision over tribal monies or proper-

& citation omitted). The court concluded

that given the United States' duty to pre-

serve the trust assets, "'it naturally follows

that the Government should be liable in dam-

ages for the breach of its fiduciary duties.'"

ld. 475-76, 123 _Ct. 1126 (quoting Mitch_

I, 463 U.S. at £26, 103 _Ct. 2961). Finally,

in N_jo Natio_ If, after identlf2dngthe

general trust language from a number of

sources, the Federal Circuitdiscussed how

the relevant statutesand regulationsestab-

lishedspecificfiduciarydutiesin the areas of

coal resource planning, coal mining opera-

tions,coalmining royalties,and coalleasing.

501 F,3d at 1341-44.

Because the courts in Mi.tx.hellH, Whib9

Mountain Apec_ Tribe,and N_v_o Nat/on

II concluded that the relevant statutescon-

tnined "specificrights-creatingor duty-im-

posing ... prescriptions,"Navajo Nation I,

537 U.S. at 507, 123 S.C't. 1079, they held

that jurisdiction was proper under the Indian

Tucker Act, 537 U.S. at 479, 123 S.CL 1126,

463 U.S. at 228_ 103 S.Ct. 2961, 501 F.3d at

1343, 1348-49. However, in the instant case,

there is no such detailed, proscriptive lan-

guage. Ndtbur the TPA system-nor the

IHS funding process contemplates the cre-

ation of a fiducimT relationshipwhere the

United Statesis directedto controland ad-

minister specifictrustproperty for plaintiff.

2. Plaintiff Has Not Identified

a Common--Law Trust

Relationship

It is a fundamental principle that a corn-

men-law trust is a fiduciary relationship that

'_nvolves three elements":

(1) a trustee, who holds the trust property

and is subject to duties to deal with it for

the benefit of one or more others; (2) one

or more beneficiaries, to whom and for
whose benefit the trustee owes the duties

with respect to the trust property; and (3)

trust property, which is held by the trustee

for the beneficiaries.

Restatement (Third) of Trusts § 2, cmt. f

(2003); see aLso M/tcheJJ II, 463 U.S. at _25,

103 S.CL 2961 (dting Restatement (Second)
ef Trusts § 2, ant. h (1959)). Further, the

Supreme Court has held that "'where the
Federal Government takes on or has control

ties,the fiduciaryrelationshipnormally ex-

istswith respect to such monies or proper-

ties....'"M/tche/_ I, 463 U.S. at 225, 103

S.Ct`2961 (quotingNavajo TribsofIndian.e,

624 F2._Iat 987).

Significantly,plaintiffconcedes that this

case does not involvetrustproperty. Opp'n

37 n. 50. However, plaintiff argues that the

TPA and HIS funding itself is equivalent to a

trust asset. 3_ /d, ("IT]he United States

had control over TPA and HIS fanding--and

the Samish Tribe had no control at alL"). In

sappert of this contention, plaintiff cites Le-

Beau _. U_/ted 3tz, t_ in which the Federal
Circuit concluded that "It]he terms of the

1972 Distribution Act ereated a trust respon-

sibility because the United States retained
con_l over tribal monies while the Tribes

were preparing their rolls subject to the

Secretarfs approval, and w'r_e the Secre-

tary was preparing the roll of lineal descen-

dants." Id. (citing 474 F.3d 1334, 1341 a 5

(Fed.Cir.2007)). Le.Beau is eas_y distim

guishable from the instant case, however.
The claims in LsBeau stemmed from the

United States' breach of certain treaty obli-

gations. 474 F_d at 1336. The United
Stntes entered into a settlement agreement

with the affected tribes that required it to

set aside almost $6 mRlien for the tribes. Id.

To satisfy the terms of the settlement, Can-

grass appropriated the necessary funds,

which were deposited into a trust account.

Id, at 1337. Congress subsequently enacted

the 1972 Distribution Act, which established

a formula for distributing the funds in the

treat account to the members of the tribes.

Id. Thus, from these facts alone, it is appar-

ent that the LeBea_ courtwas dealingwith

Indiav monies held in trustfor Indian tribes

and theirmembers, and not just appropriat-

ed Rinds. Accord Quick Bear _ Leupl_ 210

U.S. 50, 77, 28 S.Ct` 690, 52 LEd. 954 (1908)

(dist_guishing between "gratuitous appro-

priation of public moneys" that belong to the

government and "moneys which belong to
the Indians and which is administered for

them by the government"). Accordingly, the

funding appropriated by Congress for the

benefit of the Indian people via the TPA

system andHtS funding process is not trust
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property. Because plaintiff has not shown

the existence of trust property, there neces-

sarily can be no trustee to manage the trust

property or beneficiary for whom the trust

property is managed. Thus, plaintiff has

failed to prove the e_stence of a common-

law trust.

Because the network concept has only

been applied where an Indian tribe has al-

leged a breach of fiduciary duty by the gov-

ernment and plaintiffs claims in this case

concern nothing more than a limited trust

relationship, the court lacks jurisdiction over

plaintiffs TPA and HiS funding claims. Be-

cause plaintiff does not allege jurisdiction

other than via its network theory, the court's

analysis is compiste_

V. CONCLUSION

As previously men_oned, due to a discov-

ery dispute, only limited issues from defen-

dant's motion to dismiss are presently before

the court. Therefore, for the reasons set

forth above, the court GRANTS IN PART

defendant's motion to dismiss and DISMISS-

ES plaintiffs first claim for relief vcith re-

spect to the TPA system and the IHS fund-

ing process.

By no later than Monday, June 23, 2008,

the parties shall file a joint status report

suggesting how the court should handle the

remainder of defendant's motion to distain.

Upon its receipt of the joint status report,

the court will contact the parties to schedule

a status conference.

IT IS SO ORDERED.
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AG-INNOVATIONS, 1NC, Larry Faillaee,

Linda Faillaee, Houghton Freeman, Do-

teen Freeman, Skunk Hollow Farm,

In_, & Freeman Fam'dy LLC, Plaintiffs,

v.

The UNITED STATES, Defendant.

No. 05-776 C.

• United States Court of Federal Claims.

May 30, 2008.

Background: Owners of sheep slaugh-

tered by the United States Department of

Agriculture (USDA) because they were in-

fected with transmissible spongiform enc_

phalopathy (TSE) brought takings suit

against the United States. Defendant

moved for protective order to preclude

taking of a depeeition on certain topics,

and plaintiff crees-moved to compel such

deposition.

Holdings: The United States Court of

Federal Claims, Sweeney, J., held that:

(1) plaintiffs were entitled to depose gov-

ernmental designee concerning docu-

ments relaling to government's deci-

sion to permit them to import live

sheep from Belgium, despite govern-

ment's relevancy objection;

(2) plaintiffs were entitled to depose gov-

ernmental designee concerning what

regulations were applicable to the out-

break of atypical TSE of foreign ori-

gin; and

(3) government would not be compelled to

a designate a government witness who

could testify about basis for paying

certain shepherds for their sheep with-

out an appraisal and decision to hire

appraisers for plaintiffs' sheep.

Defendant's motion granted in part and de

nied in part; plaintiffs eross-mot_on granted

in part and denied in part.

1. Federal Courts _1112

The burden of demonstrating "good

cause" for a protective order rests with the

A17



°.°,;

W stlaw.

90 Fed.CI. 122

(Cite as: 90 Fed.CL 122)

14
United States Court of Federal Claims.

SAMISH INDIAN NATION, a federally reeng-
nized Indian re'be, Plaintiff,

V.

Thc UNITED STATES, Defendant.
No. 02-1383L.

Nov. 30,2009.

Background: Indian tribe sued United States, sock-

ing compensation for programs, services, and bene-
fits that tribe allegedly would have received over
nearly 30-year time span but for Department of In-
terior's (DOI) improper omission of tribe from list
of federally recognlzexl tribes. Government move6

to dismiss for lack of subject matter jurisdiction.

Holdings: The Court of Federal Claims, Sweeney,
J., held that:
(1) claims based on federal grants-in-aid did not de-
rive from money-mandating sources of jurisdiction;
(2) claims under federal revenue sharing program
were moot;
(3) claims under Housing Act were not based on
money-mandating source of jurisdiction;
(4) claims for housing improvement program bene-
fits were not based on money-mandating source of
jurisdiction;
(5) claims for commodity food distribution program
benefits were not based on money-mandating
source of jurisdiction;
(6) claims for employment and training assistance
programs benefits were not based on money-
mandating source of jurisdiction; and
(7) no fiduciary relationship between government
and tribe created money-mandating source of juris-
diction.

Dismi_ed.
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170BXII(B) Procedure

170Bkl101 k. Procedure in general. Most
Cited Cases

In ruling on a motion to dismiss for lack of subject
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tion in general. Most Cited Cases
Whether the Court of Federal Claims has jurisdic-
tion to decide the merits of a case is a threshold

matter, for without jurisdiction the court cannot
proceed at all in any cause.

[5] Federal Courts 170B _:::_1071

170B Federal Courts

170BXII Claims Court (Formerly Court of
Claims)

170BXII(A) Establishment and Jurisdiction
170Bk1071 k. Establishment and jurisdic-

tion in general. Most Cited Cases
Jurisdiction is power to declare the law, and when
jurisdiction ceases to exist, the only function re-

maining to the Court of Federal Claims is that of

announcing the fact and dismissing the cause.
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170B Federal Courts

170BXll Claims Court (Formerly Court of
Claims)

170BXII(A) Establishment and Jurisdiction
170Bk1071 k. Establishment and jurisdic-

tion in general. Most Cited Cases

The parties or the Court of Federal Claims sua

sponte may challenge the court's subject matter jur-
isdiction at any time. RCFC, Rule 120a)(l), 28
U.S.C.A.

[71 United States 393 _:==:'125(3)

393 United States
393IX Actions

393k125 Liability and Consent of United
States to Be Sued

393k125(3) k. Necessity of waiver or cow
sent. Most Cited Cases
The ability of the Court of Federal Claims to enter-

tain suits against the United States is limited, be-
cause the United States, as sovereign, is immune
from suit save as it consents to be sued.

18] United States 393 C==:'125(5)

Page 3 of 36

Page 2

393 United States

393IX Actions

393k125 Liability and Consent of United
States to Be Sued

393k125(5) k. Mode and sufficiency of
waiver or consent. Most Cited Cases

A waiver of sovereign immunity by the United
States cannot be implied but must be unequivocally

expressed.

191 United States 393 _::7127(1)

393 United States

3931X Actions
393k127 Rights of Action Against United

States or United States Officers

393k127(1) k. In general. Most Cited Cases
Both the Tucker Act and the Indian Tucker Act are

merely jurisdictional statutes, and do not create a
substantive right enforceable against the govern-
ment by a claim for money damages, 28 U.S.C.A.

§§ 1491(a)(1), 1505.

110] Federal Courts 170B _==:_1072

17013 Federal Courts
170BXI1 Claims Court (Formerly Court of

Claims)

170BXII(A) Establishment and Jurisdiction
170Bk1072 k. Claims against United

States in general. Most Cited Cases

Federal Courts 170B C::_1081

170B Federal Courts

I70BXII Claims Court (Formerly Court of

Claims)
170BXII(A) Establishment and Jurisdiction

170Bk1073 Particular Claims, Jurisdiction
170Bkl0gl k. Indians, claims in-

volving. Most Cited Cases
Under the Tucker Act and Indian Tucker Act, the

substantive right to money damages must appear in
• another source of law that, in general, can fairly be

interpreted as mandating compensation by the fed-
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eral government for the damages sustained. 28

U.S.C-A. §§ 1491(a)(1), 1505.

Ill] Federal Courts 170B _:=:>I072

170B Federal Courts

170BXll Claims Court (Formerly Court of

Claims)
170BXII(A) Establishment and Jurisdiction

170Bk1072 k. Claims against United

States in general. Most Cited Cases

Federal Courts 170B C:::,1081

170B Federal Courts

170BXII Claims Court (Formerly Court of
Claims)

170BXII(A) Establishment and Jurisdiction

170Bk1073 Particular Claims, Jurisdiction

170Bk1081 k. Indians, claims in-
volving. Most Cited Cases

To show that another source of law provides the
substantive right to money damages against the
United States, as required for jurisdiction under

Tucker Act and Indian Tucker Act, plaintiff must
ordy demonstrate that the substantive source of law
is reasonably amenable to the reading that it man-

d_tes a right of recovery in damages. 28 U.S.C.A.

§§ 1491(a)(1), 1505.

112] Federal Courts 170B_:=r1072

170B Federal Courts

170BXII Claims Court (Formerly Court of
Claims)

170BXII(A) Establishment and Jurisdiction
170Bki072 k. Claims against United

States in general. Most Cited Cases
While the p_'emise to a Tucker Act claim against the

United States will not be lightly inferred, a fair in-

ference will do. 28 U.S.C.A. § 1491(a)(1).

1131 Federal Courts 170B _::_1072

170B Federal Courts

170BXII Claims Court (Formerly Court of
Claims)

Page 4 of 36
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170BXH(A) Establishment and Jurisdiction

170BkllY'/2 k. Claims against United
States in general. Most Cited Cases

Federal Courts 170B¢_:71081

170B Federal Courts
170BXII Claims Court (Formerly Court of

Claims)
170BXII(A) Establishment and Jurisdiction

170Bk1073 Particular Claims, Jurisdiction

170Bk1081 L Indians, claims in-

volving. Most Cited Cases
Generally, a statute is not money-mandating, as re-

quired for jurisdiction under Tucker Act and Indian

Tucker Act, when the statute gives the government
complete discretion over the decision whether to

pay an individual or group. 28 U.S.C.A. §
i491(a)(i), 1505.

114] Federal Courts 170B _E::=:_1072

I70B Federal Courts
170BXII Claims Court (Formerly Court of

Claims)
170BXII(A) Establishment and Jurisdiction

170Bk1072 k. Claims against United

States in general. Most Cited Cases
.Iurisdiction in the Court of Federal Claims may de-

rive fi'om certain discretionary schemes, including
those statutes (1) that provide clear standards for

paying money to recipients, (2) that state the pre-
cise amounts that must be paid, or (3) as inter-

preted, compel payment on satisfaction of certain
conditions.

[15] Federal Courts 170B _:::71072

17013 Federal Courts
170BXII Claims Court (Formerly Court of

Claims)
170BXII(A) Establishment and Jurisdiction

170Bk1072 k. Claims against United

States in general. Most Cited Cases

Federal Courts 170B _=::_1081
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170]3FederalCourts

170BXII Claims Court (Formerly Court of

Claims)
170BXII(A)Establishmentand Jurisdiction

170Bk1073 ParticularClaims,Jurisdiction
170Bk1081 k. Indians, claims in-

volving.Most CitedCases
Jurisdiction in the Court of Federal Claims, under
the Tucker Act and Indian Tucker Act, can be based

upon a network of statutes and regulations that do-

scribes a fiduciary relationship between the govern-
ment and Indian tribes; however, there must be

more than a limited or bare trust relationship. 28

U.S.C.A.§§ 1491(a)(I),1505.

[16] Federal Courts 170B _:==>1072

170B FederalCourts

170BXII Claims Court (Formerly Court of

Claims)

170BXII(A)Establishmentand Jurisdiction
170Bki072 k. Claims against United

States in general. Most Cited Cases

Federal Courts 170B _:::71081

170B Federal Courts

170BXII Claims Court (Formerly Court of

Claims)

170BXII(A) Establishment and Jurisdiction
170Bk1073 Particular Claims, Jurisdiction

170Bk1081 k. Indians, claims in-

volving. Most Cited Cases
For jurisdiction in the Court of Federal Claims, un-
der the Tucker Act and Indian Tucker Act, based on

a network of statutes and regulations describing a
fiduciary relationship between the government and
Indian tribes, the analysis must wain on specific
rights-creating or duty-imposing statutory or regu-

latory prescriptions. 28 U.S.C.A. §§ 1491(a)(1),
1505.

[171 Federal Courts 170B _:::_1072

170B Federal Courts

170BXII Claims Court (Formerly Court of

Page 5 of 36
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Claims)
170BXII(A) Establishment and Jurisdiction

170Bk1072 k. Claims against United
States in general. Most Cited Cases

Federal Courts 170B _==:71081

170B Federal Courts

170BXII Claims Court (Formerly Court of

Claims)
170BXII(A) Establishment and Jurisdiction

170Bk1073 Particular Claims, Jurisdiction
170Bk1081 k. Indians, claims in-

volving. Most Cited Cases

For jurisdiction in the Court of Federal Claims, un-
der the Tucker Act and Indian Tucker Act, based on

a network of statutes and regulations describing a
fiduciary relationship between the government and

Indian Iribes, the elements of a qualifying fiduciary
relationship are: (1) express statutory and regulat-

ory language supporting the existence of a fiduciary
relationship, and (2) such elaborate or comprehens-
ive government control over Indian property as to
constitute a eomraon-law trust. 28 U.S.C.A. §§

1491(a)(1), 1505.

118] United States 393 _::>82(2)

393 United States
393VI Fiscal Matters

393k82 Disbursements in General
393k82(2) k. Aid to state and local agen-

cies in general. Most Cited Cases
Under principles of federal grant law, a "federal
grant" is financial assistance authorized by federal

law to support autonomous programs of states or
local governments or groups, which the federal
government does not dictate but does wish to en-

courage.

[191 United States 393 _::::_82(2)

393 United States

393VI Fiscal Matters
393k82 Disbursements in General

393k82(2) k. Aid to state and local agen-
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eies in general. Most Cited Cases

Under principles of federal grant law, grants are

characterized by a maximurn Of autonomy in the
program essentials, coupled with a necessary min-

imum of fiscal control to assure integrity.

1201 United States 393 _:::'82(2)

393 United States

393VI Fiscal Matters
393k82 Disbursements in General

393k82(2) k. Aid to state and local agen-

cies in general. Most Cited Cases
Under principles of federal grant law, grants may

be distinguished by their mandatory or discretion-
ary nature: (1) "mandatory or entitlement grants"

are those in which the recipient, which is typically a

state, has a right to receive the grant, if the recipient
meets the qualifying conditions, and (2)
"discretionary or project grants" are those in which

the recipient applies for assistance, and a disere-

tiouary choice is made by a federal agency among
the applicants, so that federal agencies have the dis-
cretion to refuse the grant, to condition the grant,
and to determine the amount of the grant.

1211 United States 393 _:::_82(2)

393" United States

393VI Fiscal Matters

393k82 Disbursements in General

393k82(2) k. Aid to state and local agen-
cies in general. Most Cited Cases
Under principles of federal grant law, grants may

be distinguished by their purpose: (1) "categorical
grants" are those that are made for a narrowly
defined purpose, and (2) "block grants" are those
that are made for broadly defined purposes.

[221 United States 393 _:::_82(2)

393 United States

393VI Fiscal Matters

393k82 Disbursements in General

393k82(2) k. Aid to state and local agen-
cies in general. Most Cited Cases

Page 6 0f36

Page 5

Under principles of federal grant law, revenue shar-
ing programs, loans, and subsidies are generally not

considered to be "grants."

[23] Federal Courts 170B _:=:_1081

170B Federal Courts
170BXII Claims Court (Formerly Court of

Claims)

170BXII(A) Establishment and Jurisdiction
170Bk1073 Particular Claims, Jurisdiction

170Bk1081 k. Indians, claims in-
volving. Most Cited Cases

Indian tribe's claims for federal grants-in-aid pro-
gram benefits, that tribe allegedly would have re,

ceived over nearly 30 years but for Department of

Interior's (DOI) improper omission of Iribe from
list of federally recognized tribes, were not based

on money-mandating sources of substantive law, as
required for jurisdiction under Tucker Act and Indi-

an Tucker Act, since statutes and rogulations under-
lying grant-in-aid programs were not designed to

provide for damages remedy, as programs directed
payment of money not as compensation for past
wrongs but to subsidize future expenditures. 28.
U.S.C.A. §§ 1491(a)(1), 1505.

[24] United States 393 _=:_62

393 United States
3931/I Contracts

393k62 k. Appropriation or provision for

payment as p_requisite of contract. Most Cited
Cases

Under the Antideficiency Act, funds appropriated
for an agency's use can become unavailable in three

eirenmstanees: if the appropriation lapses, if the
funds have already been awarded to other recipi-

ents, or if Congress rescinds the appropriation. 31
U.S.C.A. § 1341(a)(l)(A).

[25] United States 393 _=:_62

393 United States

393111 Contracts

393k62 k. Appropriation or provision for
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paymeat as prerequisite of contract. Most Cited
Cases

Under the Antideficiency Act, the only situation in
which the Court of Federal Claims may award

funds after an appropriation lapses is when the law-
suit was instituted prior to the lapse date. 31
U.S.C.A. § 1341(a)(1)(A).

[26] Federal Courts 170B _E::::'I081

170B Federal Courts

170BXII Claims Court (Formerly Court of

Claims)
170BXII(A) Establishment and Jurisdiction

170Bk1073 Particular Claims, Jurisdiction
170Bkl081 k. Indians, claims in-

volving. Most Cited Cases
The amended State and Local Fiscal Assistance

Act, authorizing the federal revenue sharing pro-

gram, is a money-mandating source of substantive
law, as required for jurisdiction in the Court of Fed-
eral Claims, under the Tucker Act and Indian Tuck-

er Act. 28 U.S.C.A. §§ 1491(a)(1), 1505.

[27] Federal Courts 170B _::::71081

170B Federal Courts

170BXII Claims Court (Formerly Court of
Claims)

170BXII(A) Establishment and Jurisdiction
170Bk1073 Particular Claims, Jurisdiction

170Bkl081 k. Indians, claims in-
volving. Most Cited Cases

Although Indian tribe's claims for compensation
under federal revenue sharing program authorized

by amended State and Local Fiscal Assistance Act
relied on money-mandating source of substantive

law, as required for jurisdiction under Tucker Act
and Indian Tucker Act, over tribe's claims for bene-
fits that tn'be allegedly would have received over

nearly 30 years but for Department of Interior's
(DOI) improper omission of tribe from list of feder-

ally recognized tribes, claims were rendered moot

by operation of Antideficiency Act, where appro-
priations under federal revenue sharing program

lapsed almost 20 years before tribe filed suit. 28

Page 7 of 36
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U.S.C.A. §§ 149t(a)(i), 1505.

[28] Federal Courts 170B _:=_12.1

170B Federal Courts
170BI Jurisdiction and Powers in General

170BI(A) In General

170Bk12 Case or Controversy Require-
ment

170Bk12.1 k. In general. Most Cited
Cases

The jurisdictional inquiry of court is distinct from

its inquiry into the justiciability of a claim, in that
an issue is justiciable if it is within the court's com-

petency to supply relief; thus, the court may find

that it possesses jurisdiction over the subject matter
of a case but that the dispute is nonjustieiable.

129] Federal Courts 170B _=:_1081

170B Federal Courts

170BXII Claims Court (Formerly Court of
Claims)

170BXII(A) Establishment and Jurisdiction
170Bk1073 Particular Claims, Jurisdiction

170Bk1081 k. Indians, claims in-
volving. Most Cited Cases

Indian tribe's claims for programs, services, and be-

nefits pursuant to Housing Act, that tribe allegedly
would have received over nearly 30 years but for

Department of Interior's (DOI) improper omission
of mT0e from list of federally recognized tribes,
were not reviewable, under jurisdictional provisions
of Tucker Act and Indian Tucker Act, requiring in-

dependent money-mandating source of substantive

law, since Housing Act was not money-mandating
source to extent of authorizing federal grant-in-aid

programs, Act's requirement that govemment enter
into contracts mad carry out programs did not suf-
fice to mandate compensation, and none of pro-

grams, services, and benefits authorized by Act
constituted discretionary money-mandating scheme

by providing clear standards for paying precise

amount of money to recipients on satisfaction of
conditions. 28 U.S.C.A. §§ 1491(a)(1), 1505; Hous-

ing Act of 1948, § 502Co), 42 U.S.C.A. § 1404a.
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[30] Federal Courts 170B _1081

170B Federal Courts

170BXII Claims Court (Formerly Court of

Claims)
170BXII(A) Establishment and Jurisdiction

170Bk1073 Particular Claims, Jurisdiction
170Bk1081 k. Indians, claims in-

volving. Most Cited Cases
Indian tribe's claims for benefits, pursuant to hous-

ing improvement program funded by series of De-

partmant of the Interior and Related Agencies Ap-
propriations Acts, that in'be anegerlly would have
received over nearly 30 years but for Department of

Interioes (DOI) improper omission of tribe from

list of federally recognized tribes, were not review-
able, under jurisdictional provisions of Tucker Act

and Indian Tucker Act, requiring independent

money-mandating source of substantive law, since
statutes and regulations constituting housing im-

provement program were not money-mandating due
to program's as federal grant-in-aid program,
neither appropriations acts nor regulations man-
dated right of recovery in damages, and legal

framework underlying program did not constitute
discretionary money-mandating scheme by provid-
ing clear standards for paying precise amount of

money to recipients on satisfaction of conditions.
28 U.S.C.A. §§ 1491(a)(1), 1505; 25 C.F.IL §§

300.3,300.5(a), 300.6 (1976).

1311 Federal Courts 170B _:::71081

17013 Federal Courts

170BXII Claims Court (Formerly Court of

Claims)
170BXII(A) Establishment and Jurisdiction

170Bk1073 Particular Claims, Jurisdiction
170Bkl081 k. Indians, claims in-

volving. Most Cited Cases
Indian tribe's claims for benefits, pursuant to sup-
plemental nutrition program for women, infants,
and children (WIC), extended to Indian tribes by
National School Lunch and Child i'qutrition Act

Amendments, that tribe allegedly would have re-

ceived over nearly 30 years but for Department of

Interior's (DOI) improper omission of tribe from
list of federally recognized tribes, were not review-

able, under jurisdictional provisions of Tucker Act

and Indian Tucker Act, requiring independent
money-mandating source of substantive law, since

statutes and regulations comprising WIC program
were not money-mandating due to program's status

as federal grant-in-aid program. 28 U.S.C.A. §§
1491(a)(1), 1505; National School Lunch and Child

Nutrition Act Amendments of 1973, § 6, 42
U.S.C.A. § 1786.

[32] Federal Courts 170B _::_1081

170B Federal Courts

170BXII Claims Court (Formerly Court of

Claims)

170BXII(A) Establishment and Jurisdiction
170Bk1073 Particular Claims, Jurisdiction

170Bkl081 k. Indians, claims in-

volving. Most Cited Cases
Indian tribe's claims for commodity food distribu-
tion program benefits, pursuant to Agricultural Act
and Food and Agriculture Act, that tribe allegedly
would have received over nearly 30 years but for

Department of Interior's (DOI) improper omission
of tribe from list of federally recognized tribes,

were not reviewable, under jurisdictional provisions
of Tucker Act and Indian Tucker Act, requiring in-

dependent money-mandating source of substantive
law, since program's underlying statutory frame-

work was not money-mandat'mg as Acts did rkot
mandate right of recovery in damages, and statutory

framework did not constitute discretionary money-
mandating scheme by providing clear standards for

paying precise amount of money to recipients on
satisfaction of conditions. Agriculture and Con-

sumer Protection Act of 1973, § 4201, 7 U.S.C.A. §
612e note; Food Stamp Act of 1977, § 4(b), 7

U.S.C.A. § 2013(b); 28 U.S.C.A. §§ 1491(a)(1),
1505.

[33] Federal Courts 170B _::_1081

170B Federal Courts

170BXII Claims Court (Formerly Court of

© 2010 Thomson Reuters. No Claim to Orig. US Gov. Works.

htt_s_//web2.west_aw.c_m/_rint/Drintstream.as_x?sv=S_it&_rft-_-HTMLE&ifm=N_tSet&mt=West_aw&vr... 2/2/20!0

A24



90 Fe&CI. 122

(Cite as: 90 Fed.CL 122)

Claims)
170BXII(A) Establishment and Jurisdiction

VIOBkI073 Particular Claims, Jurisdiction

170Bk1081 k. Indians, claims in-

volving. Most Cited Cases

Indian tribe's claims for benefits from block grants
in areas of community services, health services, and

home energy assistance, pursuant to Omnibus

Budget Reconciliation Act (OBRA), that tribe al-

legedly would have receivedover nearly30 ycars
but for Department of Interior's(DOI) improper

omission of tribeliOm listof federallyrecognized
tribes,wcre not reviewable,under jurisdictional

provisionsof Tucker Act and Indian"fuckerAct,

requiringindependentmoney-mandating sonrcc of
substantivelaw,sincestatutesand-regulationscom-
prising OBRA block grant programs wero not

money-mandating due to programs'statusas federal
grant-in-aidprograms.28 U.S.C.A. §9 1491(a)(I),

1505;Omnibus Budget ReconciliationAct of 1981,

9§ 901 et seq., 2602, 672 et sexl, ) 42 U.S.C.A. 99
300w et seq., 8621, 9901 et seq.; Public Health Ser-
vice Act, § 201 et seq., 42 U.S.C.A. § 300x et scq.;
Health Services Amendments Act of 1986, § .5 ct
seq., 42 U.S.C.A. § 300y et seq.

[34] Federal Courts 170B E_:_>I081

170B Federal Courts

170BXU Claims Court (Formerly Court of
Claims)

170BXII(A) Establishment and Jurisdiction
170Bk 1073 Particular Claims, Jurisdiction

170Bk1081 k. Indians, claims in-
volving. Most Cited Cases

Indiantribe'sclaimsforbenefitsof federalemploy-
ment and trainingassistsnccprograms,pursuantto

Comprehensive Employment and Training Act
(CETA), thattribeallegedlywould have reccived

over nearly30 yearsbut forDepartment of Interi-
or's(DOI) improper omission of tn_befrom listof

federallyrecognizedtribes,were not reviewable,
under jurisdictionalprovisionsof Tucker Act and

Indian Tucker Act, requiringindependentmoney-

"mandatingsourceof substantivelaw,sincestatutes
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and regulations underlying programs were not
money-mandating due to federal grant-in-aid pro-
gram status, did not mandate right of recovery in

damages, and did not constitute .discretionary

money-mandating scheme by providing clear stand-
ards for paying precise amount of money to recipi-

ents on satisfaction of conditions. 28 U.S.C.A. 9§
1491(a)(I), 1505; 37 U.S.C.A. 99 204(a), 302(a, b),

(e)(1), (d).

[35] United States 393 (_;::a85

393 United States

393VI Fiscal Matters

393k85 lc Appropriations. Most Cited Cases
The allocation of funds from a lump-sum appropri-

ation is an administrative decision traditionally re-
garded as committed to agency discretion.

[361 United States 393 (_;;;:a85

393 United States
393VI Fiscal Matters

393k85 k. Appropriations. Most Cited Cases

A fundamental principle of appropriations law is
that where Congress merely appropriates lump-sum
amounts without statutorily restricting what can be

done with those funds, a clear inference arises that
Congress does not intend to impose legally binding

restrictions on the agency.

[371 Federal Courts 170B _;=;:>1081

170B Federal Courts

170BXII Claims Court (Formerly Court of
Claims)

170BXII(A) Establishment and Jurisdiction
170Bk1073 Particular Claims, Jurisdiction

170Bk1081 k. Indians, claims in-

vulving. Most Cited Cases
Indian tribe's allegations of network of statutes and

regulations underlying programs, services, and be-
nefits from federal grants-in-aid and nongrant por-

tions of Housing Act or commodity food distn'bu-

tion program pursuant to Agricultural Act and Food
and Agriculture Act, did not describe fiduciary rela-
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tionship between government and Indian tribe, as
would create money-mandatlng source of jurisdic-
tion, under Tucker Act and Indian Tucker Act, over
Indians' claims for benefits from programs that
tribe allegedly would have received over nearly 30
years but for Department of Interior's (DOI) im-
proper omission of tribe from list of federally re-
cognized tribes, since allegations described merely
limited or bare trust relationship, and no common-
law t_st existed as claimed benefits were not trust

property and thus necessarily there was no trustee.

Agriculture and Consumer Protection Act of 1973,
§ 4201, 7 U.S.C.A. § 612c note; Food Stamp Act of

1977, § 4(b), 7 U.S.C.A. § 2013(b); 28 U.S.C.A. §§
1491(a)(1), 1505; Housing Act of 1948, § 502(b),

42 U.S.C.A. § 1404a; Restatement (Third) of Trusts

§ 2 comment (2003).
"126 Craig J. Dorsay, Portland, OR, for plaintiff.

Devon Lehman McCuue, United States Department

of Justice, Washington, DC, for defendant.

OPINION AND ORDER

SWEENEY, Judge.

Plaintiff in the instant action is a federally recog-
nized Indian tribe that seeks compensation for the

programs , services, and benefits that it claims it
would have received between 1969 and 1996, if it

had been properly recognized by the federal gov-

eminent during that time period. The court previ-
ously mled that it lacked jurisdiction to entertain

those portions of plaintiffs second amended com-
plaint specifically implicating the Tribal Priority
Allocation ("TPA") system and the Indian Health

Service ("IHS") funding proeeas. In its renewed

motion to dismiss, the government contends that
this court also lacks juriedietion over the remainder
of plaintiffs second amended complaint. As ex-

plained in more detail below, the court concludes
that it lacks jurisdiction to entertain most of
plaintiffs remaining allegations. However, where

jurisdiction is properly invoked, the court finds

Page 10 of 36
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plaintiffs allegations to be moot. Aceordingly,*127
plaintiffs second amended complaint must be dis-
missed in its entirety.

LBACKGROUND ml

FNI. Because only a brief factual recita-

tion is necessary for the purposes of this
ruling, the court derives the facts in this

section solely from plaintiffs second
amended complaint. A more detailed fact
statement can be found in Samish Indian

Nation v. United States, 419 F.3d 1355

(Fed.Cir,2005) (" Samish 11 "). The court

derives the procedural history from its pri-
or mlings in this case. See Samish Indian
Nation v. United States, 85 Fed.Cl. 525

(2009) (" Sam/sh/'V "); Samish lndian Na-
tion v. United States, 82 Fed.Cl. 54 (2008)

(" Samish 111 ") (citing Samish lndian Na-
tion v. United States, 58 Fed.C1. 114

(2003) (" Samish 1")).

Plaintiff, the Samish Indian Nation, is a federally
recognized Indian tribe that d_cends from a signat-
ory Wibe to the 1855 Treaty of Point Elliott. Second
Am. Compl. ("Compl.") _ 1, 3, 7-8. In 1958, the
Indian Claims Commission recognized the modem

tribe's right to sue for damages for lands lost under
the treaty, ld. ¶ 8. Then, in 1969, the United States

Department of the Interior ("Department of the In-
terior') omitted plaintiff from its list of Indian

tribes, ld. ¶ 9. Although "the list was not intended

to be a list of federally recognized lribes, it was
nevertheless used by the United States to identify
federally recognized Indian tribes." Id.; see also id.

("There was no lawful authority to create such a list
and there was no rational basis for excluding the

Samish Indian Nation from the list."). As a result of
this omission, plaintiff and its members were

"deprived of all of the programs, benefits and ser-
vices afforded by the United States to all other fed-

erally recognized Indian tribes and their mem-
bers...." ld. Accordingly, beginning in 1972,
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plaintiff sought to confirm its status as a federally
recognized Indian _ibe. Id 7 10. After almost thirty
years of administrative proceedings and multiple

appeals to the federal courts, id. '_ 10-18, plaintiffs
status as a federally recognized Indian In'be was
conclusively established on October 15, 1996, /d. 7
15.

In an attempt to recover compensation for all of the
benefits it would have received from 1969 to 1996

had the United States properly a-eated it as a feder-
ally recognized Indian In'be, plaintiff filed the in-

stant action on October 11, 2002. As explained in
more detail in a prior ruling by the undersigned, the

Honorable Edward J. Damich dismissed plaintiffs
complaint, holding that the relevant claims ran
afoul of the statute of limitations, vm See Samish

I//, 82 Fed.Cl. at 56 (citing Samish _ 58 Fed.Cl. at

115). On appeal, the United States Court of Ap-
peals for the Federal Circuit ("Federal Circuit")

held that although the United States Court of Feder-

al Claims ("Court of Federal Claims") lacked juris-
diction to consider plaintiffs claims under the Indi-
an Self-Determination and Education Assistance

Act and the Snyder Act, the claims alleged by
plaintiff based on other statutes were not barred by
the statute of limitations, m3 ld. (citing Samish 11,
419 F.3d at 1357). It thus remanded the case to the
Court of Federal Claims to determine whether the

other statutes identified by plaintiff that benefitted

federally recognized Indian tribes conferred juris-
diction on the court, ld.

FN2. The case was transferred to the un-

dersigned on November 1, 2007.

FN3. Specifically, the Federal Cirouit held

that plaintiffs other claims for past bene-
fits did not accrue until November 1, 1996,
when the district court entered its final

judgment determining that plaintiff should

have been federally recognized between
1969 and 1996. Samish 11, 419 F.3d at
1373-74.

After remand, plaintiff filed a second amended

Page 11 of 36
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complaint in conformance with the Federal Cirenifs
ruling, ld. In its second amended complaint,
plaintiff enumerates the myriad of statutes and reg-
ulatious that established programs, services, and be-

nefits for federally recognized Indian tribes from

1969 to 1996, and then alleges two claims for re-

fief. Plaintiffs first claim for relief seeks damages
for the government's failure to provide it with the
identified programs, services, and benefits from

1969 to 1996. Compl. 7¶ 31-36. Plaintiff contends

that the "underlying legal framework" of each pro-

gram, service, or benefit provides a money-
mandating basis for jurisdiction because it
"provides clear standards for paying money to re-

cipients, compels payment upon the satisfaction
"128 of preset conditions, and the amounts that

each recipient will receive can be readily determ-

ined." ld. _ 32-33. Plaintiffs second claim for re-
lief seeks damages for the government's failure to

properly treat it as a federally recognized Indian

aibe. ld. 77 37-44. Plaintiff alleges that all of the
cited statutes, taken together, "comprise a network
of statutes defining ... the federal government's trust

responsibility" to Indian tribes that provides a
money-mandating basis for jurisdiction, ld. ¶¶ 41,43.

After plaintiff filed its second amended complaint,
defendant moved to dismiss the complaint for lack
of subject matter jurisdiction. Samish I11, 82

Fed.Cl. at 56. In response to defendant's motion,
plaintiff sought limited discovery, which Judge

Damieh ultimately allowed, ld. at 56-57. As a result

of disputes that arose concerning the permitted dis-
eovery, Judge Damich limited the scope of the is-
sues to be decided by defendant's motion to dismiss
to those concerning the TPA system and the IHS

fimding process, ld. at 57. The case was sub-

sequently reassigned to the undersigned, who ulti-
mately ruled on defendant's motion to dismiss, as

limited by Judge Damieh, in a May 27, 2008 Opin-
ion and Order. See id. at 54-69.

In its opinion, the court began its discussion by ob-

serving that the crux of plaintiffs allegations was
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"that both the TPA system and IHS funding are the
product of a network of statutes, regulations, and
administrative agency practices, and it is those net-
works that provide a money-mandating source of
jurisdiction in the Court of Federal Claims." ld. at

61. Given plaintiffs allegations, the court reviewed
the relevant case law, id. at 61-65, and concluded
that a network of statutes and regulations "could

create a money-mandating source of jurisdiction in

the Court of Federal Claims, " but only if the net-
work described "a fiduciary relationship between

the government and Indian tribes," rm /d. at
65-66. The court described the two factors identi-

fied in controlling precedent as necessary to estab-

lish the existence of a fiduciary relationship that
was defined by a network of statutes and regula-
tions: "(1) express statutory and regulatory lan-
guage supporting the existence of a fiduciary rela-

tionship and (2) aneh elaborate or comprehensive
government control over Indian property as to con-
stitute a common-law tlUst." ru5 ld. at 66

(citations omitted). Upon analyzing the network of

statutes and regulations underlying the TPA system
and IHS funding process, the court determined that
neither factor described in the case law was present

in the case subjudice, ld. at 66-69. Specifically, the
court held that "[n]either the TPA system nor the

IHS funding process contemplates the creation of a
fiduciary relationship where the United States is
directed to control and administer specific trust

property for plaintiff," id. at 68, and that because
"the funding appropriated by Congress for the be-

nefit of the Indian people via the TPA system and
IHS funding process is not trust property ...,

plaintiff has failed to prove the existence of a com-
mon-law trust," id. at 68-69. Accordingly, the court
dismissed "plaintiffs ftrst claim for relief with re-

spect to the TPA system and the IHS funding pro-
cess" for lack of jurisdiction. Id. at 69.

FN4. In so concluding, the court rejected
plaintiffs contention that it need not show

the existence of a fiduciary relationship to

establish jurisdiction using the network
theory. Samish 111,82 Fed.C1. at 65-66

Page 12 of 36
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(holding that the "discretionary schemes"

described in Federal Circuit precedent
were limited to "individual statutes or dis-

crete statutory programs," and did not in-

elude the networks alleged by plaintiff).

FN5. The three referenced decisions were,

at that time, the only decisions in which a
reviewing court had found the existence of

a fiduciary relationship that was defined by
a network of statutes and regulations, and
included: United States v. White Mountain

Apache Tribe, 537 U.S. 465, 123 S.CL
1126, 155 L.Ed.2d 40 (2003); United

States v. Mitchell, 463 U.S. 206, 103 S.Ct.
2961, 77 L.Ed.2d 580 (1983) (" Mitchell H

"); and Navajo Nation v. United States,
501 F.3d 1327 (Fed.Cir.2007). The United

States Supreme Court ('Supreme Court")
subsequently reversed the Federal Circuit's

decision in United States v. Navajo Nation,
--U.S. ---, 129 S.Ct. 1547, 173 L.Ed.2d

429 (2009).

Subsequently, plaintiff moved, pursuant to Rule

54(h) of the Rules of the United States Court of
Federal Claims ("RCFC"), for the entry of judg-

ment on the court's ruling. Samish IE, 85 Fed.Cl. at
525-26. The court denied plainti_s motion, holding

that plaintiffs*129 TPA system and IHS funding
process allegations were not individual, cognizable
claims for the purposes of entry of judgment, ld. at

526, 530. Then, in concluding that there was a just
reason for delaying entry of judgment, the court

outlined the three ways in which plaintiff could
demonstrate the money-mandating nature of the re-
maining programs, services, and benefits: if "(1)

the program, service, or benefit is the product of a

network of statutes and regulations; (2) the pro-
gram, service, or benefit is a qualifying discretion-

ary scheme; or (3) one of the statutes or regulations
that comprise the program, service, or benefit is in-

dividually money-mandating." ld. at 531 (citations

omitted).

Thereafter, the court directed defendant to file a re-
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newed motion to dismiss that addressed (1)

'_vhctfinf, as averred in plaintiffs first claim for re-
. lict_ the 'underlying legal framework' of each pro-

gram, service, or benefit identified in the complaint

(with the: exception of the Tribal Priority Allocation
system and the Indian Health Service funding pro-

tess) provides a money-mandating basis for juris-
diction" and (2) "whether, as averred in plaintiffs

second claim for relief, all of [the] statutes cited by

plaintiff, taken together, 'comprise a network of
statutes defining ... the federal government's trust

responsibility' to Indian Iribes that provides a

money-mandating basis for jurisdiction." Ft_ Or-
der 1-2, Mar. 5, 2009. Briefing has now concluded
on the instant motion. The court deems oral argu-

ment umaecessary.

FN6. In the same order, the court denied
the remaining portions of defendant's then-
pending motion to dismiss.

H. LEGAL STANDARDS

A. Motion to Dismiss

[1][2][3] In ruling on a motion to dismiss pursuant
to P,CFC 120a)(1), the court assumes that the alleg-

ations in-the complaint are true and construes those
allegations in plaintiffs favor. Henke v. United

.States, 60 F.3d 795, 797 (Fed.Cir.1995). However,

plaintiff bears the burden of proving, by a prepon-
derance of the evidence, that the court possesses

subject matter jurisdiction. MeNutt v. Gen. Motors
Acceptance Corp., 298 U.S. 178, 189, 56 S.Ct. 780,
80 LEd. 1135 (1936); Reynolds v. Army & Air
Force Exch. Serv., 846 F.2d 746, 748
(Fed.Cir,1988). The court may look to evidence
outside of the pleadings to determine the existence
of subject matter jurisdiction. Land v. Dollar, 330

U.S. 731,735 & n. 4, 67 S.Ct. 1009, 91 L.Ed. 1209
(1947); Reynolds. 846 F.2d at 747. If the court con-

eludes that it lacks subject matter jurisdiction over

a claim, RCFC 12(h)(3) requires the court to dis-
miss that claim.

Page 13 of 36
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B. Subject Matter Jurisdiction

[4][5][6] Whether the court has jurisdiction to de-
cide the merits of a case is a threshold matter. See

Steel Co. v. Citizens for a Better Env't, 523 U.S. 83,
94-95, 118 S.Ct. 1003, 140 L.Ed.2d 210 (1998).

"Without jurisdiction the court cannot proceed at

all in any cause. Jurisdiction is power to declare the
law, and when it ceases to exist, the only function
remaining to the court is that of announcing the fact

and dismissing the cause." Ex parte McCardle, 74

U.S. (7 Wall.) 506, 514, 19 LEd. 264 (1868). The

parties or the court sua sponte may challenge the
court's subject matter jurisdiction at any time. Ar-
baugh v. Y & H Corp., 546 U.S. 500, 506, 126 S.Ct.

1235, 163 L.Ed.2d 1097 (2006).

[7][8] The ability of the Court of Federal Claims to

entertain suits against the United States is limited.
"The United States, as sovereign, is immune from
suit save as it consents to be sued." United States v.

Sherwood, 312 U.S. 584, 586, 61 S.Ct. 767, 85

L.Ed. 1058 (1941). The waiver of immunity
"cannot be implied but must be unequivocally ex-
pressed." United States v. King, 395 U.S. 1, 4, 89

S.Ct. 1501, 23 L.Ed.2d 52 (1969).

[9] Plaintiff asserts jurisdiction under both 28

U.S.C. § 1491 ("Tucker Act") and 28 U.S.C. §
1505 ("Indian Tucker Act"). The Tucker Act, the

principal statute governing the jurisdiction of this
court, waives sovereign immunity for claims

against the United States that are founded upon the
Constitution, a federal statute or regulation, or an

"130 express or implied contract with the United

States. 28 U.S.C. § 1491(a)(1) (2006). The Indian
Tucker Act waives sovereign immunity for claims
brought by "any tribe, band, or other identifiable

group of American Indians" against the United
States that are founded upon "the Constitution, laws
or treaties of the United States, or Executive orders

of the President," as well as claims that "otherwise

would be cognizable in the Court of Federal Claims
if the claimant were not an Indian tribe, band or

group." ld. § 1505. However, both the Tucker Act
and the Indian Tucker Act are merely jurisdictional

© 2010 Thomson Reuters. No Claim to Orig. US Gov. Works.

httlaS://web2.west!aw.com/1orint/printstream.asloX?sv=Split&prft=HTMLE&i fm=NotSet&mt=Westlaw&vr... 2/2/2010

A29



90 Fcd.cI. 122

(Cite as: 90 Fed.Cl. 122)

Page 14 of 36

Page 13

statutes, and do not create "a substantive right en-

forceable against the Government by a china for

money damages." United States v. Navajo Nation,
537 U.S. 488, 503, 506, 123 S.CL 1079, 155

LEd.2d 60 (2003); White Mountain Apache Tribe,

537 U.S. at 472, 123 S.CL 1126.

[10][11][12] Instead, the substantive right must ap-
pear in another source of law, Mitchell I£ 463 U.S.

at 216, 103 S.Ct. 2961, that, in general, " 'can fairly
be interpreted as mandating compensation by the
Federal Government for the damages sustained,' "
United States v. Testan, 424 U.S. 392, 400, 96 S.Ct.

948, 47 L.Ed.2d 114 (1976) (quoting Eastport S.S.

Corp. v. United States, 178 Ct.CI. 599, 372 F.2d
1002, 1009 (1967)). To make such a showing, a

plaintiff must only demonstrate that the substantive
source of law is "reasonably amenable to the read-

ing that it mandates a right of recovery in dam-
ages." White Mountain Apache Tribe, 537 U.S. at

473, 123 S.Ct. 1126. "While the premise to a Tuck-
er Act claim will not be "lightly inferred,' a fair in-
ference will do." Id. (citation omitted).

[13][14] As a general role, "[a] statute is not
money-mandating when it gives the government
complete discretion over the decision whether or
not to pay an individual or group." Doe v. United
States, 463 F.3d 1314, 1324 (Fed.Cir.2006). "There

is a presumption that the use of the word 'may' in a
statute creates discretion" that "may be rebutted by
'the intent of Congress and other inferences' " that
may be drawn " 'from the structure and purpose of
the statute at hand.' " ld. (quoting McBryde v.

United States, 299 F.3d 1357, 1362 (Fed.Cir.2002)
). Thus, jurisdiction in the Court of Federal Claims

may derive from "[c]ertain discretionary schemes,"

including those "statutes (1) that provide 'clear
standards for paying' money to recipients; (2) that
state the 'precise amounts' that must be paid; or (3)

as interpreted, compel payment on satisfaction of
certain conditions." Samish 11, 419 F.3d at 1364

(citation omitted).

[15][16][17] Jurisdiction can also be based upon a
network of statutes and regulations that describes a

fiduciary relationship between the government and

Indian tribes, rm Mitchell 11, 463 U.S. at 226, 103
S.Ct. 2961. However, there must be more than a

"limited" or "bare" trust relationship, ld. at 224,

103 S.Ct. 2961; Navajo Nation, 537 U.S. at 508,
123 S.Ct. 1079; White Mountain Apache Tribe, 537

U.S. at 474, 123 S.CL 1126; United States v.

Mitchell, 445 U.S. 535, 542, 100 S.Ct. 1349, 63
L.Ed.2d 607 (1980) (" Mitchell I "); see also

Navajo Nation, 537 U.S. at 506, 123 S.Ct. 1079

(noting that the " 'general trust relationship
between the United States and the Indian people' ...

alone is insufficient to support jurisdiction under
the Indian Tucker Act" (quoting Mitchell 11, 463

U.S. at 225, 103 S.Ct. 2961 (citation omitted))).
Rather, "the analysis must train on specific rights-

creating or duty-imposing statutory or regulatory

prescriptions." Navajo Nation, 537 U.S. at 506, 123
S.CL 1079. Thus, the elements of a qualifying fidu-
ciary relationship are: (1) express statutory and reg-
ulatory language supporting the existence of a fidu-

ciary relationship, see White Mountain Apache
Tribe, 537 U.S. at 474-75, 123 S.CL 1126; Mitchell
11, 445 U.S. at 224-25, 100 S.Ct. 1108, and (2) such

elaborate or comprehensive government control
over Indian property as to constitute a common-law
trust, see White Mountain Apache Tribe, 537 U.S.
at 474-76 & n. 3, 123 S.Ct. 1126; Mitchell 11, 445
U.S. at 225, 100 S.Ct. 1108.

FN7. A more detailed discussion of the

genesis and application of the theory that a
network of statutes, regulations, and other
sources of law can supply a money-

mandating source of jurisdiction can be
found in Samish 111, 82 Fed.C1. at 61-65.

"131 llI. PLAINTIFF'S FIRST CLAIM FOR
RELIEF

As noted above, plaintiff seeks compensation for
the programs, services, and benefits it would have
received between 1969 and 1996, if it had been

treated as a federally recognized Indian tribe during

that time period. Plaintiff contends that because
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Congress provided funding for these programs, ser-
vices, and benefits "with the clear intent that they

benefit every federally recognized tribe, it is fair to
reason that Congress intended a damages remedy to

be available where a federal agency denied one

tribe the benefits of such funding by its arbitrary
and wrongful refusal to recognize that tribe." Sam-

ish Indian Nation's Opp'n United States' Renewed

Mot. Dismiss ("Opp'n") 2. In particular, plaintiff
argues that the statutes and regulations underlying

each program, service, and benefit expressly man-

date the payment of money damages or, alternat-
ively, that the "underlying legal framework" of
each program, service, and benefit constitutes a dis-

cretionary scheme mandating the payment of

money damages. The court begins its analysis with
a discussion of whether the type of programs, ser-

vices, and benefits identified by plaintiff earl, in
general, constitute a money-mandating source of

jurisdiction. It then specifically addresses each of

the programs, services, and benefits identified by
plaintiff.

A. Federal Grant-In-Aid Programs

[18][19][20][21][22] Broadly speaking, a federal
grant is "financial assistance authorized by federal

law to support autonomous programs of states or
local governments or groups, which the federal

government does not dictate but does wish to en-
courage." Paul G. Dembling & Malcolm S. Mason,

Essentials of Grant Law Practice § 2.02 (1991).
Grants are characterized by "a maximum of

autonomy in the program essentials, coupled with a
necessary minimum of fiscal control to assure in-
tegrity." ld.; see also Dixson v. United States, 465

U.S. 482, 508, 104 S.Ct. 1172, 79 L.Ed.2d 458
(1984) (O'Connor, J., dissenting) (noting that the

"main defining characteristic" of federal grant pro-
grams is that the recipient of the grant has

autonomy, Le., "considerable discretion to design

and execute the federally assisted programs without
federal intrusion"). Grants may be distinguished by

their mandatory or discretionary nature. Mandatory
or entitlement grants are those "in which the recipi-

ent, which is typically a state, has a right to receive
the grant, if it meets the qualifying conditions."
Dembling & Mason, supra, at § 2.04(a). Diseration-
ary or project grants "are those in which the recipi-

ent applies for assistance, and a discretionary

choice is made by a federal agency among the ap-
plicants." Id. § 2.04(b). Thus, federal agencies have
the discretion to refuse the grant, to condition the

grant, and to determine the amount of the grant. Id.
Grants may also be distinguished by their purpose.

ld. Categorical grants "are those that are made for a

narrowly defined purpose" and block grants "are
those that are made for broadly defmed pur-
poses...." rm Id. § 2.04(c). Generally speaking,
revenue sharing programs, loans, and subsidies are

not considered to be grants, ld. § 2.05; see also
Goolsby v. Blumenthal, 581 F.2d 455, 465 (5th

Cir.1978) (Thomberry, J., dissenting)
(distinguishing between block grants and revenue

sharing), a_'d, 590 F.2d 1369 (5th Cir.1979) (en

bane); Ely v. Velde, 497 F.2d 252, 256 (4th
Cir.1974) ("A block grant is not the same as unen-
cumbered revenue sharing, for the grant comes with
strings attached."); S.Rep. No. 92-1050, pt. l

(1972), U.S.Code Cong. & Admin.News 1972, pp.
3874, 3876 ("[O]ne of the principal virtues of rev-
enue sharing is the fact that this program is differ-

ent from the categorical grant programs."). But see
Malone v. United States, 34 Fed.Cl. 257, 258

(1995) (asserting that subsidies provided to
landowners under section 8 of the Housing Act of

1973 constituted a grant-in-aid program). Accord-
ingly, based upon these definitions, and as apparent

from the "132 descriptions provided below, most of
the programs, services, and benefits identified by

plaintiffare federal grants, r'm

FN8. In fact, block grants are a form of
federal aid provided to state and local gov-
emmants as a substitute for the more nu-
merous and more specific categorical pro-

grams, ff.S. Gen. Accounting Office,
GAO/HEHS-95-74, Block Grants: Charac-

teristics, Experience, and Lessons Learned
1 (1995) ('" GAO Block Grant Report ").
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Governmental entities that receive such

grants "are given greater flexthility to use
funds based on their own priorities and to

design programs and allocate resources as
they determine to be appropriate." Id. at 21.

FN9. The exceptions are the Federal Rev-

enue Sharing program, those programs ere-
ated by the United States Housing Act of
1937 ("Housing Act") to provide loans and
subsidies, and the Commodity Food Distri-
bution Program, which provides surplus
food to hiw-ineome individuals.

Thus, the question arises whether the statutes creat-
ing federal grant programs are money-mandating,
so as to permit the Court of Federal Claims' exer-
cise of jurisdiction. The Supreme Court addressed
this issue in Bowen v. Massachusetts, 487 U.S. 879,

108 S.Ct. 2722, 101 L.Ed.2d 749 (1988). The over-
arching issue in Bowen was wbether a federal dis-

trict court had jurisdiction under the Administrative
Procedure Act to review the final order of the Sec-

retary of the United States Department of Health
and Human Services ("Secretary of HHS")

"refusing to reimburse a State for a category of ex-
penditures under its Medicaid program," a federal

grant-in-aid program. Id. at 882 & n. 1, 108 S.Ct.
2722. The Secretary of 1-IHS argued that the United
States Claims Court ("Claims Court")-now the

Court of Federal Claims-"had exclusive jurisdiction
over the State's claim." ld. at 890, 108 S.Ct. 2722.

In discussing this court's jurisdiction under the

Tucker Act, the Supreme Court noted that although

there are "many statutory actions over which the
Claims Court has jurisdiction to enforce a statutory

mandate for the payment of money," seeh statutes
all "provide compensation for specific instances of

past injuries or labors; suits brought under these
statutes do not require the type of injunctive and
declaratory powers that the district courts can bring
to bear in suits under the Medieaid Act." ld. at 900

n. 31, 108 S.Ct. 2722; see also id. at 904 n. 39, 108

S.Ct. 2722 (concluding that Tucker Act jurisdiction

Page 16 0f36
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was proper to "remedy particular categories of past

injuries and labors," while Administrative Proced-
ure Act jurisdiction was proper when "[m]anaging

the relationships between States and the Federal
Government that occur over time and that involve

constantly shit_g balance sheets"), 905 n. 42, 108
S.Ct. 2722 (reiterating that statutes found to man-
date the payment of money damages under the

Tucker Act typically "attempt to compensate a par-

tioular class of persons for past injuries or labors").
In contrast, "the statutory mandate of a federal

grant-in-aid program directs the Secretary to pay
money to the State, not as compensation for a past
wrong, but to subsidize future state expenditures."
ld. at 905 n. 42, 108 S.Ct. 2722. Thus, the Supreme
Court concluded that the state's suit was "not a suit

seeking money in compensation for the damage
sustained by the failure of the Federal Government

to pay as mandated; rather, it [was] a suit seeking to
enforce the statutory mandate itself, which happens

to be one for the payment of money." Id. at 900,
108 S.Ct. 2722; accord Suburban Mortgage Assocs.

v. U.S. Dep't of Hous. & Urban Dev., 480 F.3d
1116, 1125 0red.Cir.2007) (citing the distinction

with approval); Nat7 Ctr. for Mfg. Scis. v. United
States, 114 F.3d 196, 200 (Fed.Cir.1997) (same);

Malone, 34 Fed.Cl. at 262-63 (same).

[23][24][25] Plaintiff contends that the precedent
cited above is inapplicable to its first claim for re-
lief because the decisions concerned the "
'jurisdictional boundary between the Tucker Act
and the Administrative ProcedureAct,'" and did

not turn"on the type of federalfunds at issue...."

Opp'n 33 (quoting Suburban Mortgage Assocs., 480
F.3d at 1117). It further asserts that those decisions

concerned "whether the primary relief sought by
the plaintiff is to correct the future application of

agency policy, secure specific performance, or ob-
tain other prospective relief," and that here, it seeks

no prospective relief, only money damages, ld.
While plaintiff is correct that the aforementioned
decisions turned on the actual nature of the relief

sought, it overlooks the Supreme Court's unambigu-

ous statement in Bowen that "the statutory mandate
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of a federal grant-in-aid program directs the Secret-
ary to pay money to the State, not as compensation
for a past wrong, but to subsidize future state ex-

penditures." 487 U.S. at 905 n. 42, 10g S.Ct. 2722

(emphasis added). In other words, statutes creating

federal grant-in-aid programs are not designed to
provide for a damages remedy. Thus, plaintiffs at-

tempt to use the underlying statutes and regulations

to obtain "133 money damages for the govern-
ment's failure to provide the specified programs,
services, and benefits must fail. ml° Jurisdiction

for plaintiffs first claim for relief must arise from a

source of law distinct from grant-creating statutes

and regulations. Because plaintiff has not relied
upon any other substantive sources of law, dis-

missal of plaintiffs grant program allegations is
warranted.

FNI0. Moreover, to the extent that this

court po_eases jurisdiction to provide a
monetary remedy when grant funds are not
properly disbursed by the federal govern-
ment, its ability to do so is limited by oper-
ation of the Antideficiency Act. The Anti-

deficiency Act provides, in relevant part,
that "[a]n officer or employee of the
United States Government ... may not ...
make or authorize an expenditure or oblig-

ation exceeding an amount available in an
appropriation or fund for the expenditure

or obligation [.]" 31 U.S.C. §
1341(a)(l)(A) (2006). Thus, "[fJunds ap-

.propriateat for an agency's use can become
unavailable in three circumstances: if the

appropriation lapses; if the funds have

already been awarded to other recipients;
or if Congress rescinds the appropriation."
City of Houston, Tex. v. Dep't of Hous. &

Urban Dev., 24 F.3d 1421, 1426
(D.C.Cir.1994); accord Star-Glo Assocs. v.

United States, 414 F.3d 1349, 1354

f-Fed.Cir.2005) (noting that if a statute im-
poses a cap on expenditures for a particular

purpose, "payments in excess of the cap
would violate the Anti-deficiency Act").
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The only situation in which a court may

award funds after an appropriation lapses

is when the lawsuit was instituted prior to
the lapse date. City of Houston, Tex., 24

F.3d at 1426; accord Star-GIo Assocs. v.
United States, 59 Fed.Cl. 724, 734-35

(2004), affd, 414 F.3d at 1349. Here,

plaintiff has not alleged that (1) the appro-

priations for any of the grant programs
have not lapsed since November 1, 1996,

the last date for which plaintiff seeks un-
awarded grant funds; (2) the appropriations

for any of the grant programs had not
lapsed on the date it filed suit; or (3) the

grant program funds had not all been awar-
ded to other recipients. Accordingly, the
operation of the Antideficiency Act would
moot plaintiffs grant program allegations.
See City of Houston, Tex., 24 F.3d at

1426-27 (affirming the district court's
. grant of summary judgment on mootuess

grounds).

Although the court's conclusion disposes of nearly
all of plaintiffs allegations in its first claim for re-

lief, for the benefit of the parties, the court will in-

dividually address all of the programs, services, and
benefits identified by plaintiff, regardless of wheth-

ear they constitute federal grants-in-aid. The court
groups the programs, services, and benefits into
five categories: (1) federal revenue sharing; (2)

housing programs; (3) food and nutrition programs;
(4) block grants for community services, health ser-

vices, and home energy assistance; and (5) employ-
merit and training programs. The court discusses
each category in turn.

B. Federal Revenue Sharing

Plaintiff first asserts that it was entitled to receive

funds via the Federal Revenue Sharing program.
_1 Congress created the Federal Revenue Shar-

ing program in 1972 to provide fiscal assistance to

state and local governments. See State and Local
Fiscal Assistance Act of 1972, 86 Stat. at 919. The
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assistance was characterized as an entitlement. See,

e.g., id § 102, 86 Stat. at 919 ("IT]he Secretary [of
the United States Department of the Treasury]
shall, for each entitlement period, pay out ... to ...
each State government ... and ... each unit of local
government a total amount equal to the entitlement
of such unit."), § 107(a), 86 Slat. at 922 ("The State
government shall be entitled to receive one-third of
the amount allocated to that State for each entitle-

ment period. The remaining portion of each State's
allocation shall be allocated among "134 the units
of local government of that State .... "), §

108(b)(6)(A), 86 Stat. at 925 ("[q']he entitlcmcnt of
any unit of local government for any entitlement
period shall be the amount allocated to such
unit...."). Among the units of local government
covered by the program were Indian tribes: "If ...
there is an Indian In'be ... which has a recognized
governing body which performs substantial govern-
ment functions, then ... there shall be allocated to
such tribe ... a portion of the amount allocated...,"
ld. § 108(b)(4), 86 Stat. at 925; see also id. at §
108(d)(l), 86 Star. at 927 (noting that Indian tribes
constituted units of local government for the pur-
poses of most provisions of the statute, including
those cited here). Funds were allocated to state and
local governments in accordance with a complex

formula based on population, general tax effort, and
relative income, ld. §3 106-109, 86 Stat. at 921-31.

Initially, local governments were required to use
their allocated funds for the following "priority ex-

penditures": .public safety, environmental protec-
tion, public I_ansportation, health, recreation, librar-

ies, social services, and financial administration, ld.
§ 103(a), 86 Star. at 919. Within these general eat-

egories, local governments could use the funds "in
aecordanea with local needs and priorities and

without the attachment of strings by the Federal
Government." S.Rep. No. 92-1050, at 1 (1972),

U.S.Code Cong. & Admin.News 1972, p. 3874.

Subsequently, when Congress amended the Act in
1976, it eliminated the need to use the allocated
funds for "priority expenditures." State and Local
Fiscal Assistance Amendments of 1976, § 3(a), 90

Stat. at 2341; see also S.Rep. No. 94-1207, at 1
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(1976) (characterizing the provision of fiscal assist-
anee as "unrestricted").

FNI1. Plaintiff cites the following three
statutes in its second amended complaint:
State and Local Fiscal Assistance Act of

1972, Pub.L. No. 92-512, 86 Stat. 919

(appropriating funds for the period of
January 1, 19")2, through December 31,

1976), amended by State and Local Fiscal

Assistance Amendments of 1976, Pub.L.
No. 94-488, 90 Stat. 2341 (appropriating

funds for the period of January 1, 1977,

through September 30, 1980), and State
and Local Fiscal Assistance Act Amend-

merits of 1980, Pub.L. No. 96-604, 94 Stat.
3516 (appropriating funds for the period of

October 1, 1980, through September 30,

1983). The Federal Revenue Sharing pro-
gram authorized by the State and Local
Fiscal Assistance Act of 1972 terminated

on September 30, 1983. State and Local
Fiscal Assistance Act Amendments of

1980, § 2(a)-(b), 94 Star. at 3516.
However, although the underlying statutes

axe not cited by plaintiff, the Federal Rev-
enue Sharing program continued to exist.

See, e.g., Act of Sept. 13, 1982, Pub.L. No.
97-258, 96 Stat. 877, 1010-31 (codifying

title 31 of the United States Code),
amended by Local Government Fiscal As-

sistance Amendments of 1983, Pub.L. No.
98-185, § 2, 97 Stat. 1309, 1309

(extending the program through September

30, 1986), repealed by Consolidated Omni-
bus Reconciliation Act of 1985, Pub.L. No.
99-272, 100 Stat. 82, 327-28.

The United States Court of Appeals for the District
of Columbia Circuit ("D.C. Circuit") addressed

whether the Claims Court had jurisdiction to enter-
tain claims brought under the Federal Revenue
Sharing program in National Ass'n of Counties v.

Baker, 842 F.2d 369 (D.C.Cir.1988). ram2 In par-
titular, the plaintiff-appellees, various local govern-
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ments, sought to recover revenue sharing funds that
had been sequestered pursuant to a statute aimed at
eliminating the federal budget deficiL la_ at 371-72.

The Secretary of the United States Department of
the Treasury ("Treasury Secretary") argued that the

local governments' claims belonged in the Claims
Court pursuant to the Tucker Act. ]d. at 371. Spe-
cificany, he contended that the Federal Revenue
Sharing statute man'ted compencadou because the
withheld funds were entitlements. Id. at 374. The

D.C. Circuit disagreed, explaining:

FN12. The specific statute addressed by
the D.C. Circuit was the Act of Sept. 13,

1982, which codified the Revenue Sharing
Program at title 31 of the United States

Code. See Nat7 Ass'n of Counties, 842
F.2d at 371-72. The relevant provisions in

the Act of Sept. 13, 1982 are substantively

similar to those in the statutes cited by
plaintiff.

First, we do not believe that the Revenue Sharing
Act can fairly be interpreted as mandating the

compensation which the local governments seek.
Second, we believe that the compensation man-
dating requirement refers to eases where

"classical money damages" are sought by the
plaintiff and not to eases such as the present ease

where the relief sought is only a disbursal of the
money to which a statute allegedly entities them.

Id. With respect to the former holding, the D.C.

Circuit noted that the only language in the statute
that might support the Treasury Secretary's posi-

tion provided: " 'Each unit of general local gov-
ernment /s entitled to an amount equal to any
amount allocated to the government under this
chapter for each entitlement period. Each State

government shall be paid an amount equal to any
allocation made for each entitlement period.' "

Id. at 374-75 (quoting 31 U.S.C. § 6702 (1982))

(second emphasis added). It concluded, however,
that this language could not "be fairly interpreted

as enmpensation mandating." ld. at 375.

Amplifying the latter holding, the D.C. Circuit elu-
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eidated:

The Revenue Sharing Act contains no provision
that expressly makes the United States liable for

mismanagement of the Revenue Sharing [funds].

Nor is there any indication in the legislative his-
tory that Congress intended to provide the local

"135 governments with a substantive right to re-
cover money damages due to mismanagement of
the Revenue Sharing [funds].

We are reluctant to interpret the Revenue Sharing
Act as mandating compensation in the absence of
clear Congressional intent, because to do so

would result in an implied right of action in favor
of [fund] recipients. A substantive right to recov-

er is not to be implied in the absence of dear

Congressional intent. We do not believe the Rev-
enue Sharing Act or its legislative history reflects

an intent by Congress to provide the local gov-
ernments with a substantive right to recover dam-
ages due to the improper withholding of funds by

the Secretary.

ld. (citations omitted). In sum, the D.C. Circuit
concluded:
/'he Revenue Sharing Act creates monetary entitle-

ments, or rights, and the local governments seek
only to enforce those rights. They do not seek
monetary compensation because their rights have

been abridged. Thus, the local governments seek
specific relief. There is a difference between

monetary relief in the form of compensation on
the one hand, end monetary relief in the form of

specific relief, on the other.

ld. at 380.

The D.C. Circuit's holding that the Federal Revenue
Sharing statute did not mandate the payment of
money damages appears to stand in contrast with

the Federal Circuit's decision in Agwiak v. United
States, 347 F.3d 1375 (Fed.Cir.2003), which also

addressed the appropriate statutory construction of
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the terms "is entitled" and "shall be paid." In Ag-

wink, the plaintiff-appellants, who had been em-
ployed by the United States Department of Health

and Human Services, sought, among other things,

remote worksite pay pursuant to 5 U.S.C. § 5942(a)
• Id. at 1376-77. The statute provided:

[A]n employee of an Executive department or an

independent establishment who is assigned to

duty, except temporary duty, at a site so remote
from the nearest established communities or suit-

able places of residence as to require an appre-

ciable degree of expense, hardship, and incon-
venience, beyond that normally encountered in

metropolitan commuting, on the part of the em-
ployee in commuting to and from his residence

and such worksite, is entitled, in addition to pay
otherwise due him, to an allowance of not to ex-
ceed $10 a day. The allowance shall be paid un-
der regulations prescribed by the Pr_ident estab-

lishing the rates at which the allowance will be
paid and defining and designating those sites,

areas, and groups of positions to which the rates
apply.

5 U.S.C. § 5942(a) (2000) (emphasis added), cited
in Agwiak, 347 F.3d at 1378-79. The government

argued that this statute and its implementing regula-
tions were not money-mandating. Agwiak, 347 F.3d

at 1379. The Federal Circuit disagreed, explaining:
The relevant statute in this case provides that an

employee at a remote duty site "is entitled" to the
remote duty allowance. The statute further

provides that "[t]he allowance shall be paid under
regulations prescribed by the President." We

have repeatedly recognized that the use of the
word "shall" generally makes a statute money-
mandating. Indeed, we have held that 37 U.S.C. §

204 is money-mandating, and it contains sub-
stantively identical language to the statute at is-

sue here: "The following persons are entitled to
the basic pay of the pay grade to which assigned

or distributed[.]".

ld. at 1380 (second alteration added) (citations

omitted); see also id. (noting that "the implement-
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ing regulations for section 5942(a) contain similar
language"); accord Greenlee County, Ariz. v.
United States, 487 F.3d 871, 877 (Fed.Cir.2007)

(holding that the Payment in Lieu of Taxes Act,
which provided that the government "shall make a

payment for each fiscal year to each unit of general

local government in which entitlement land is loc-
ated," was " 'reasonably amenable' to a reading

that it is money-mandating"); Britell v. United

States, 372 F.3d 1370, 1378 (Fed.Cir.2004)
(holding that the regulations implementing the mil-

itary's health insurance plan, which provided that
the plan "will pay" benefits "directly" to the in-

sured, were " 'reasonably amenable to the reading

that [they] "136 mandate[ ] a right of recovery in
damages' "). Accordingly, the Federal Circuit con-

cluded that section 5942 and its implementing regu-
lations were money-mandating. Agwiak, 347 F.3d
at 1380.

[26] In the instant case, as in both NationalAss'n oJ
Counties and Agwiak, the court is presented with

language indicating that Indian tribes are "entitled
to" funds and "shall be allocated" those funds, and

that the Treasury Secretary "shall ... pay out" the

funds to the Indian tribes. Although National Ass'n
of Counties concerns the same statutory program as

the case at bar, it is only persuasive, not con-
trolling, precedent. See Admiral Fin. Corp. v.

United States, 378 F.3d 1336, 1340 (Fed.Cir.2004)
( "[W]e accord great weight to the decisions of our
sister circuits when the same or similar issues come

before us, and we 'do not create conflicts among

the eirouits without strong cause.' " (quoting Brash.
Energy Co. v. United States, 94 F.3d 1557, 1561
(Fed.Cir.1996))); Bankers Trust N.Y. Corp. v.

United States, 225 F.3d 1368, 1371 (Fed.Cir.2000)
("While these decisions [of two federal appellate
courts] are not binding on the Court of Federal

Claims, the court found them persuasive in their

own right...."). The Federal Circuit in Agwiak ad-
dressed language nearly identical to the language

contained in the Federal Revenue Sharing statutes
cited by plaintiff. Accordingly, the court must fol-
low this binding precedent and conclude that the

I
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State and Local Fiscal Assistance Act of 1972, as
amended, is money-mandating.

[27][28] However, this conclusion does not end the
court's inquiry. While the court possesses jurisdic-
tion over plaintiffs Federal Revenue Sharing pro-
gram allegations, it must consider whether those al-
legations have been rendered moot by operation of

the Antideficiency Act. rm3 See Star-Glo Assocs.,

414 F.3d at 1354; City of Houston, Te_, 24 F.3d at
142627. As noted above, the court is unable to
award funds if an appropriation has lapsed unless
an aggrieved party files suit before the appropri-
ation lapses. City of Houston, Tex., 24 F.3d at 1426.
The three Federal Revenue Sharing statutes cited by

plaintiff appropriated funds for three time periods:

(1) January 1, 1972, through December 31, 1976;
(2) January 1, 1977, through September 30, 1980;
and O) October 1, 1980, through September 30,
1983. Thus, the appropriations for the Federal Rev-

enue Sharing program, as alleged by plaintiff,

lapsed on September 30, 1983, almost twenty *137
years before plaintiff filed suit in the Court of Fed-
eral Claims. As a result, plaintiff's Federal Revenue
Sharing program allegations are moot.

FN13. The court's jurisdictional inquiry is
distinct from its inquiry into the justiciabil-

ity of a claim. Baker v. Carl', 369 U.S. 186,
198, 82 S.Ct. 691, 7 L.Ed.2d 663 (1962);

Murphy v. United States, 993 F.2d 871,
872 (Fed.Cir.1993). An issue is justiciable
if it is within the court's competency to
supply relief. Murphy, 993 F.2d at 872; see
also Fisher v. United States, 402 F.3d
1167, 1176 (Fed.Cir.2005) (panel portion)

(noting that justiciability "encompasses a
number of doctrines under which courts

will decline to hear and decide a cause,"

including the "doctrines of standing, moot-

heSS, ripeness, and political question").
Thus, the court may find that it possesses

jurisdiction over the subject matter of a
ease but that the dispute is nonjusticiable.
Baker, 369 U.S. at 198, 82 S.Ct. 691;
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Oryszak v. Sullivan, 576 F.3d 522, 526 n. 3

(D.C.Cir.2009) ("That a particular dispute
is nonjustieiable, however, does not mean

the court lacks jurisdiction over the subject

matter.").

The D.C. Circuit's opinion in Oryszak

deserves further comment. The opinion
was unanimous, save for the footnote in

which the quotation set forth above ap-

pears. See 576 F.3d at 523 n. * (noting
that the Honorable Brett M. Kavanaugh
concurred "in all but foomote 3 of the

opinion of the court"). Notably, the Hon-

orable Douglas H. Ginsburg, who au-
thored the opinion of the court, also filed

a concurring opinion that further ad-
dressed the distinction between jurisdic-
tion and jnstieiability, as well as the
proper mechanism of dismissing a suit
on justiciability grounds: .

That a plaintiff makes a claim that is not
justiciable ... does not mean the court
lacks subject matter jurisdiction over his

case, as the opinion of the court helps to
clarify. Upon a proper motion, a court
should dismiss the case for failure to

state a claim ....

That the nonjnstieiability of a claim may
not be waived does not render justiciab-

ility a jurisdictional issue, and this court
has been careful to distinguish between

the two concepts.

That the court may in its discretion ad-
dress a threshold question before estab-

lishing that it has jurisdiction does not

render the question jurisdictional nor,
significantly, does it mean the court
must address that question at the outset

of the case. Because justiciability is not
jurisdictional, a court need not necessar-

ily resolve it before addressing the mer-
its.... For a court to retain this discretion
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it is important to distinguish among fail-

ure to state a claim, a claim that is not

justiciable, and a claim over which the
court lacks subject matter jurisdiction.

ld at 526-27 (Giusburg, J., concurring)
(citations omitted).

C. Housing Programs

Plaintiff next contends that it would have been eli-

gible to receive housing assistance pursuant to the
Housing Act, as amended, and via the Housing Im-

provement Program. The court addresses each in
tuna.

1. United States Housing Act of 1937 m14

FN14. Plaintiff cites the following three
statutes in its second amended complaint:

Housing Act, oh. 896, 50 Star 888,
amended in relevant part by Housing and
Community Development Act of 1974,

Pub.L. No. 93-383, § 201(a), 88 Stat. 633,
653-67, and Indian Housing Act of 1988,
Pub.L. No. 100-358, 102 Stat. 676. In its

opposition to defendant's renewed motion
to dismiss, plaintiff cites another statute

amending the Housing Act, the Native
American Housing Assistance and Self-

Determination Act of 1996, Pub.L. No.
104-330, 110 Stat. 4016. This Act termin-
ated the assistance available to Indian

In'bes under the Housing Act as of Septem-
ber 30, 1997. Id. § 502, 110 Stat. at 4043.

Moreover, the substantive provisions of the

Act specifically cited by plaintiff- §§ I01,
301, 110 Stat. at 4022-23, 4036-had an ef-
fective date of October 1, 1997. ld. § 107,
110 Stat. at 4030; see also U.S. Gen. Ac-

counting Office, GAO/RCED-99-16, Nat-

ive American Housing: Information on

HUD's Funding of Indian Housing Pro-
grams 3 (1998) (" GAO Housing Report ")

(noting that after rulamaking concluded on

Page 22 of 36

Page 21

March 12, 1998, the Act "went into effect

on April 13, 1998"). Because plaintiff was

reestablished as a federally recognized In-

dian In'be on November 1, 1996, almost a
year before the provisions of the Native

American Housing Assistance and Self-
Determination Act of 1996 went into ef-

fect, the Act is not applicable here.

Plaintiff also cites the following stab
utory provisions in its second amended

complaint, although they do not directly

amend the Housing Act: (1) Housing and
Community Development Act of 1977,
Pub.L. No. 95-128, § 901, 91 Stat. 1111,

1148 and (2) Housing and Community

Development Act of 1974, §§ 102(a)(l),
103, 88 Star. at 635, 637, amended by

Housing and Community Development
Act of 1977, §§ 102(a)(6), 103(a), 91
Stat. at 1112-13. The cited provision of

the Housing and Community Develop-
ment Act of 1977 created a Special As-
sistant for Indian and Alaska Native Pro-

grams in the United States Department

of Housing and Urban Development
("HUD') to coordinate housing and
community development for Indian

tribes. The cited provisions of the Hans-
ing and Community Development Act of

1974 authorized the Secretary of HUD to
provide grants to Indian tribes to help

finance approved Community Develop-
ment programs.

In enacting the Housing Act, Congress sought to

"remedy the unsafe and insanitary housing condi-
tions and the acute shortage of decent, safe, and

sanitary dwelling-conditions for families of low in-
come, in rural or urban communities, that are injuri-
ous to the health, safety, and morals of the citizens

of the Nation." § 1, 50 Stat. at 888. Funding was

provided "to construct, maintain, and rehabilitate
low-income housing through programs such as De-

velopment, Subsidies, and Modernization." GAO
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Housing Report, supra, at 3. For some programs,
funding was awarded on a competitive basis. Ia[ at

4. For the remaining programs, funding was alloc-
ated "nancompetitively through a formula or on a
fwst-come, first-served basis." I¢£ Whatever the
funding mechanism, to obtain assistance, a tribal
governing authority, like any state or local unit of
government, was typically required "to enact an or-

dinance creating a housing authority" to administer
the programs upon receipt of funding, rN_5 Indian

Housing, supra, at 4. Assistance was available to
all Indian housing authorities, regardless of whether
the establishing In'be was federally recognized. See,

e.g., 24 C.F.R. § 805.104 (1976). Once it had estab-
lished an Indian housing authority, a tribe could
submit an application to HUD to develop a project.
See, e.g., id. §§ 805.206-.207. To obtain approval
for a project, an Indian housing authority was re-
quired to demonstrate, among other things, that it

was capable of administering the project. See, e.g.,
id. § S05.207(a).

FN15. Indian housing authorities could
also be established pursuant to state law.
See, e.g., 24 C.F.R. § 805.108(h) (1976);
see also Staff of S. Comm. on Interior &
Insular Affairs, 94th Cong., Indian Hous-

ing in the United States 4 (Comm. Print
1975) ("Indian Housing ").

For many of the programs authorized by the Hous-
ing Act, the Secretary of HUD had the discretion to
make the relevant grants and loans. See, e.g., Hous-

hag and Community Development Act of 1974, §

201(a), 88 StaL at 656 ("The Secretary may make
loans ... to public housing agencies to help finance
or refinance the development, acquisition, or "138
operatiou of low-income housing projects by such

agencies.... The Secretary may make annual contri-

butions to public housing agencies to assist in
achieving and maintaining the low-income charac-

ter of their projects."), 662 ("The Secretary is au-
thorized to enter into annual eontn'bution contracts

with pubic housing agencies...."), 666 ("IT]be Sec-

retary may make annual contributions to public
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housing agencies for the operation of low-income

housing projects."). However, plaintiff contends
that two statutory provisions were nondiscretionary
in nature. Plaintiff first quotes from a 1974 amend-
ment to the Act:

[T]be Secretary [of HUD] shall enter into contracts
for annual eonIn'butions, out of the aggregate
amount of contracts for annual eontributious au-

thorized under this section ..., to assist in finan-

cing the development or acquisition cost of low-
income housing for families who are members of

any Indian tribe ... which is recognized by the

Federal Government as eligible for service tiom
the Bureau of Indian Affairs, or who are wards of
any State government....

ld. § 201(a), 88 Stat. at 657. Plaintiff then quotes
from a 1988 amendment to the Act: "The Secretary

[of HUD] shall carry out programs to provide lower
income housing on Indian reservations and other

Indian areas in accordance with the provisions of
[tide U of the Housing Act]?' Indian Housing Act
of 1988, § 2, 102 StaL at 676. According to

plaintiff, these quoted provisions demonstrate a
congressional intent to benefit Indian In'bes, and

therefore render the Housing Act money-man- dating.

[29] The court has previously held that the Housing
Act is not a money-mandating source of jurisdiction
to the extent that it authorizes federal grant-in-aid

programs. However, even if the court looks beyond
the grant-in-aid aspects of the Housing Act, it could

not trmd that the provisions of the Housing Act
cited by plaintiff are money-mandating. As an ini-

tial matter, plaintiff has not cited any language
demonstrating that the Housing Act is "reasonably
amenable to the reading that it mandates a right of

recovery in damages." White Mountain Apache

Tribe, 537 U.S. at 473, 123 S.Ct. 1126. The only
language cited by plaintiff-that the government

"shall enter into contracts" and "shall carry out pro-
grams"-does not suffice to mandate compensation.

Accord Britell, 372 F.3d at 1377-78 (holding that a

statute providing that the government "shall con-
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tract ... for medical care" and that an insured "is en-
tiffed ... to the medical and dental care" was not

money-mandating).

Moreover, plaintiff has not demonsWated that any

of the programs, services, or benefits authorized by
the Housing Act constitute a discretionary scheme
that is money-mandating. First, plaintiff has not
shown that the statutes and regulations it cites

provide clear standards for paying money to recipi-
ents. In some of the authorized programs, funding

is awarded on a competitive basis. Thus, not all ap-

plicants automatically receive funding. Rather, it
remains within the government's complete discre-

tion to determine the successful applicant.
Plaintiffs nonspeeifie allegation that funding is

provided on a noncompetitive basis pursuant to a
formula in some programs is not sufficient evidence
that the relevant portions of the Housing Act rise to
the level of money-mandating. Second, the statutes
and regulations cited by plaintiff do not provide
that precise amounts must be paid. Third, the stat-
utes and regulations cited by plaintiff do not com-
pel payment on satisfaction of certain conditions. In

order to qualify for funding under Housing Act pro-

grams, an Indian tribe is required to (1) establish a
• housing authority, (2) submit an application to de-

velop a project, and (3) demonstrate that it was cap-
able of administering the project. However, the
mere submission of an application to develop a

project does not result in the award of funding to
the Indian housing authority. And, it is within the

discretion of the Secretary of HUD to determine
whether the housing authority is capable of admin-

istering the project. In sum, plaintiff has not estab-
lished a discretionary scheme that is money-

mandating with respect to the Housing Act.

2. Housing Improvement Program _j6

FN16. Plaintiff asserts that beginning in

1983, Congress provided funding for the
Housing Improvement Program in its an-

nual appropriations acts pertaining to the
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Department of the Interior and related

agencies. In particular, plaintiff cites: De-
partment of the Interior and Related Agen-

cies Appropriations Act, 1997, Pub.L. No.

104-208, 110 Star. 3009, 3009-192 (1996);
Department of the Interior and Related

Agencies Appropriations Act, 1996, .Pub.L.
No. 104-t34, 110 Stat- 1321, 1321-169 to -

170; Department of the Interior and Re-
lated Agencies Appropriations Act, 1995,
Pub.L No. 103-332, 108 Stat. 2499, 2510

(1994); Department of the Interior and Re-
lated Agencies Appropriations Act, 1994,
Pub.L. No. 103-138, 107 SLat. 1379, 1390

(1993); Departlnent of the Interior .and Re-
lated Agencies Appropriations Act, 1993,
Pub.L. No. 102-381, 106 Stst- 1374, 1388

(1992); Department of the Interior and Re-
lated Agencies Appropriations Act, 1992,
Pub.L. No. 102-154, 105 Stat. 990, 1005

(1991); Department of the Interior and Re-
lated Agencies Appropriations Act, 1991,

Pub.L. No. 101-512, 104 Stat- 1915, 1930
(1990); Act of Oct. 23, 1989, Pub.L. No.

101-121, 103 Stat. 701, 714 (Fiscal Year

1990); Act of Sept. 27, 1988, Pub.L. No.
100-446, 102 Stat- 1774, 1795 (Fiscal Year

1989); Department of the Interior and Re-
lated Agencies Appmpriatioas Act, 1988,
Pub.L. No. 100-202, 101 Stat. 1329,

1329-229 (1987); Department of the Interi-

or and Related Agencies Appropriations
Act, 1987, Pub.U No. 99-500, 100 Stat-
1783, 1783-256 (1986); Act of Dee. 19,

1985, Pub.L. No. 99-190, 99 Stat- 1185,
1236 (Fiscal Year 1986); Department of
the Interior and Related Agencies Appro-
priations Act, 1985, Pub.L. No. 98-473, 98

SLat. 1837, 1849 (1984); Act of Nov. 4,
1983, Pub.L. No. 98-146, 97 Stat. 919, 929

(Fiscal Year 1984).

The Bureau of Indian Affairs ("BIA") of the De-

partment of the Interior created the "139 Housing
Improvement Program in 1965 "in an effort to re-

© 2010 Thomson Reuters. No Claim to Orig. US Gov. Works.

https://web2.westlaw.com/print/printstream.asPx?Sw=Split&prft=HTMLE&ifm=NotSet&mt=Westlaw&vr... 2/2/2010
A40



90 Fed.Cl. 122

(Cite as: 90 Fed.CI. 122)

spond to the housing needs of those Indian families
with exceptionally low incomes or no income at

all...." Indian Housing, supra, at 7. The Hous'mg
Improvement Program "provides grants for repairs,
major rehabilitation, down payments, and some

new housing construction" and "is designed to
provide these various forms of assistance to Indian
people who are unable to obtain it from any other

source." Id. Grants may be made to individuals to
enable them to do their own work, or the project

grant money can be used by a tribe or the BIA to

perform the work. ld.; 25 C.F.R. § 300.6 (1976)
(noting that the BIA can disburse funds through dir-

ect grants to individuals, negotiated contracts and
grant agreements with Indian tribes, contracts with

non-Indian firms, and BIA programs); see also 25
C.F.R. § 300.3 (1976) ("To the maximum extent

possible, the program will be administered through

m'bes, tribal housing authorities, or other tribal or-
ganizations, or by having m'bal oftieials participate
in the applicant selection process."). "Annual

[Housing L,nprovement Program] appropriations are
dismbuted ... according to ln'bal needs and relative

priorities for housing repair services to Indian
homes...." lndian Housing, supra, at 7; see also 25

C.F.1L § 300.5(a) (1976) ( "Priority is given to fam-
ilies with the greatest need in relation to income,
family size, and of not being eligthle for other

available programs providing housing assistance.").
Beginning in 1983, the annual appropriations acts

for the Department of the Interior expressly
provided funding for the "construction, repair, and

improvement of Indian housing...." See, e.g., Act of
Nov. 4, 1983, 97 Stat. at 929 ("For ... construction,
repair, and improvement of Indian housing,

$78,920,000, to remain available until expen-
ded[.]").

[30] The court has previously held that the statutes

and regulations constituting the Housing Improve-
ment Program are not money-mandating sources of

jurisdiction due to the Housing Improvement Pro-

gram's status as a federal grant-in-aid program.
However, even if the Housing Improvement Pro-

gram was not a federal grant program, or if grant
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programs were not categorically excluded from
having money-mandating status, the court could not
conclude that the underlying legal framework of the

Housing Improvement Program is money-man-
dating. To begin, neither the appropriations acts

cited by plaintiff, nor the regulations implementing

the Housing Improvement Program, are
"reasonably amenable to the reading that [they]

mandate[ ] a right of recovery in damages." White

Mountain Apache Tribe, 537 U.S. at 473, 123 S.Ct.
1126. The appropriations acts merely set aside a

sum of money for the BIA for the "construction, re-
pair, and improvement of Indian housing" and do

not otherwise specify who would ultimately receive
the funds, much less indicate that funds are ear-

marked specifically for the Housing Improvement
Program. Similarly, the regulations are bereft of

any provision that mandates the payment of money
to Indian tribes; they merely direct that funding
should be "140 funneled through tribes to the

"maximum extent possible?'

In addition, plaintiff has not established that the
legal framework underlying the Housing Improve-

ment Program constitutes a discretionary scheme

that is money-mandating. First, plaintiff has not
demonstrated that the statutes and regulations it
cites provide clear standards for paying money to

recipienta. As already noted, the appropriations acts
contain no guidance concerning who should receive

Housing Improvement Program funds. And, not
only do the regulations indicate that funding could

flow through tribes or be provided directly to the
individual requiring assistance, they also indicate
that grants are awarded on a competitive basis, thus

evidencing the BIA's absolute discretion to determ-

ine grant recipients. Second, the statutes and regu-
lations cited by plaintiff do not provide that precise
amounts must be paid. Third, the statutes and regu-

lations cited by plaintiff do not compel payment on
satisfaction of certain conditions. In fact, neither

the statutes nor the regulations set forth any steps
that an Indian tribe must take to obtain funds under

the Housing Improvement Program. The regula-

tions merely provide that tribes may receive funds
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through negotiated contracts or grant agreements.
For these reasons, plaintiff has not established a

discretionary scheme that is money-mandating with
respect to the Housing Improvement Program.

D. Food and Nutrition Programs

Third, plaintiff asserts that it was eligible to receive
food and nutrition benefits via a special supple-
mental nutrition program for women, infants, and
children ("WIC Program") and the Commodity
Food Distribution Program. n_J7 The court ad-

dresses each program in turn.

FNI7. In its second amended complaint,
plaintiff also asserts that it was eligible to
receive benefits pursuant to the Food
Stamp program. However, in its opposition
to defandanfs renewed motion to dismiss,
plaintiff indicates that it has abandoned its
Food Stamp program claim. Thus, the
court need not address this now-abandoned
contention.

1. Supplemental Nutrition Program for Women,
Infant% and Children Fins

FN18. Plaintiff cites the following stat-

utory provisions in its second amended
complaint: Act of Sept. 26, 1972, Pub.L.
No. 92-433, § 9, 86 Stat. 724, 729-31

(amending the Child Nutrition Act-of
1966, Pubi. No. 89-642, 80 Stat. 885),

amended by National School Lunch and
Child Nutrition Act Amendments of 1973,

Pub.L. No. 93-150, § 6(a), 87 Star. 560,

563. In its opposition to defendant's re-
newed motion to dismiss, plaintiff cites an-
other statutory provision amending the

Child Nutrition Act of 1966, the Child Nu-
trition Amendments of 1978, Pub.L. No.

95-627, § 3, 92 Stat. 3603, 3611-19. The

WIC Program is currently codified at 42
U.S.C. § 1786.

Page 26 0f36
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Congress created the WIC Program in 1972 to eta-
able "local health or welfare agencies or private

nonprofit agencies ... to carry out a program under
which supplemental foods will be made available to

pregnant or lactating women and to infants determ-
ined by competent professionals to be nutritional
risks because of inadequate nutrition and inad-

equate income." Act of SepL 26, 1972, § 9, 86 StaL

at 729 (adding section 17 to the Child Nutrition Act

of 1966). The Secretary of the United States De-
partment of Agriculture ("Secretary of Agricul-
ture") was authorized to make cash grants to states

for the purposes of funding the WIC Program. ld.
("[T]he Secretary shall make cash grants to the

health department or comparable agency of each

State...."). In 1973, Congress extended eligibility
for the receipt of cash grants to Indian tribes. Na-
tional School Lunch and Child Nutrition Act

Amendments of 1973, § 6(a), 87 Star. at 563

(amending the statute to read: "[T]he Secretary

shall make cash grants to the health department or
comparable agency of each State; Indian trtrbe,
band, or group recognized by the Department of the
Interior;, or the Indian Health Service of the Depart-

meat of Health, Education, and Welfare ...."); see
also Child Nutrition Amendments of 1978, § 3, 92

Stat. at 3613 (providing that "the Secretary shall
make cash grants to State agencies," including Indi-
an tribes, "for the purpose of administering the pro-

grara" and that any eligible local agency, including
an Indian tribe, "that applies to participate in ... the
program ... shall immediately be provided with the

neeassary funds to ean'y out the program"). As

"141 of 1998, many, but not all, m_9 federally re-
cognized Indian tribes in the continental United

States participated in the WlC Program. USDA WIC
Report, supra, at 3, 6.

FNI9. About 100 of the 385 federally re-

cognized Indian tn'bes or tribal organiza-
tions in the continental United States were

represented by Indian Tribal Organizations
operating as state agencies, while about

fifty-six Indian tribes or tribal councils op-
erated local agencies. Nancy Cole, U.S.
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Dep't of Agric., WIC-02-NAM, The Char-

acteristics of Native American MC Parti-

cipants, On and Off Reservations 3, 6
(2002) C'USDA WIC Report ").

To receive WIC Program funds, an Indian tribe
must have "executed an agreement with the Depart-

merit [of Agriculture] and received approval of its
State Plan of Program Operation and Administra-

tion." 7 C.F.R. § 246.14(a) (1980). Beginning in

1980, funds appropriated by Congress for the WIC
Program were allocated among states and Indian

tribes according to a formula. See id. § 246.14(b)
("Funds ... shall be distributed ... on the basis of

funding formulas which allocate funds to all State
agencies for food costs and operational and admin-

istrative costs?'); Child Nutrition Amendments of

1978, § 3, 92 Stat. at 3617 ("IT]he Secretary [of

Agriculture] shall divide, among the State agencies,
the funds provided in accordance with this section
on the basis of a formula determined by the Secret-

ary.").

[31] The court has previously held that the statutes

and regulations comprising the WIC Program are
not money-mandating souroes of jurisdiction due to
the WIC Program's status as a federal grant-in-aid

program. Accordingly, the court need not further
analyze whether the underlying legal fi'amework of
the WIC Program is expressly money-mandating or

constitutes a discretionary scheme that is money-
mandating.

2. Commodity Food Distribution Program wm

FN20. Plaintiff cites the following two
statutes: Food and Agriculture Act of
1977, Pub.L No. 95-113, 91 Star. 913; Ag-

ricoltaral Act of 1949, eh. 792, § 416, 63
Stat. 1051, 1058. The Commodity Food

Distribution Program is currently codified
at 7 U.S.C. § 612c. Further provisions re-
lated to the distribution of commodities on

Indian reservations are currently codified
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at 7 U.S.C. § 2013(b). Although the pro-

gram, as it applies to Indian tribes, is cur-

rently referred to as the Food Distribution
Program on Indian Reservations, for sim-
plicity, the court uses the original name,

the Commodity Food Distribution Pro- gram.

The Commodity Food Distribution Program origin-
ated in statutes permitting the use of price supports

to "encourage the domestic consumption" of agri-

cultural commodities "by increasing their utiliza-
tion through benefits, indemnities, donations or by

other means, among persons in low income
groups...." Act of Aug. 24, 1935, eh. 641, § 32, 49

Stat. 750, 774, amended by Act of June 30, 1939,

ch. 253, 53 Stat. 939, 975. "[Tie prevent the waste
of food commodities acquired through price support

operations which are found to be in danger of loss
through deterioration or spoilage," Congress

provided that the United States Department of Agri-
culture ("OSDA") could make such commodities
available to "the Bureau of Indian Affairs and Fed-

eral, State, and local public welfare organizations
for the nssistanee of needy Indians and other needy
persons [.]" Agricultural Act of 1949, § 416, 63
Star_ at 1058.

In amending the Food Stamp Act in 1977, Congress
realTumed its policy "to safeguard the health and

well-being of the Nation's population by raising
levels of nutrition among low-income households."
Food and Agriculture Act of 1977, § 1301, 91 Star.

at 958. It also reaffu-med the application of the
Commodity Food Distribution Program to Indian

tribes, providing:

Distribution of commodities, ... shall also be made
whenever a request for ... food program opera-
tions ... is made by a tribal organization. In the

event of distribution on all or part of an Indian re-
servation, the appropriate agency of the State

government in the area involved shall be respons-
ible for such distribution, except that, if the Sec-

retary [of Agriculture] determines that the tribal
organization is capable of effectively and effi-

© 2010 Thomson Reuters. No Claim to Orig. US Gov. Works.

https://web2.west_aw._m/p_nt/printstream.aspx?sv=Sp_it&prft=-HTMLE&ifm=N_tSet&mt=_est_aw&vr... 2/2/2010

A43



90 Fed.Cl. 122

(Cite as: 90 Fed.CI. 122)

cienfly administering such dism'bution, then such

tribal organizations shall administer such distri-

butionS.... The Secretary is authorized to pay such
amounts for administrative costs "142 of such

distribution on Indian reservations as the Secret-

ary fmda necessary for effective administration of
such distribution by a State agency or tribal or-
ganization.

Id. § 1301, 91 Stat. at 961; see also id. § 1304(a),

91 Stat. at 980 ("{T]he Secretary [of Agriculture]
may .... purchase and distribute sufficient agricul-
tural commodities ... to maintain the traditional

level of assistance for food assistance programs as

are authorized by law, including ... distribution to ...

Indians, whenever a tribal organization requests
distribution of federally donated foods pursuant to

[section 1301 of tbe Food and Agricultural Act of
1977]."),

It appears that during the period for which the fed-

eral government did not properly recognize plaintiff
as a tribe, £e., between 1969 and 1996, funds ap-
propriated for the Commodity Food Distn'bution

Program were distn'buted to regional USDA offices
based orJ fixed percentages of unknown origin, and
then the regional USDA offices negotiated funding
levels with individual tribal organizations. See Pl.'s

Ex. 96 at 1, 4-5. As of June 2009, many, but not all,

vm_ Indian tribes in the United States participated
in the Commodity Food Distribution Program. Pl.'s
Ex. 94.

FN21. About 243 Indian tribes received

food under the program. Pl.'s Ex. 94.

[32] The court Finds that the underlying statutory

framework of the Commodity Food Distribution
Program is not money-mandating. To begin, the
statutes cited by plaintiff are not "reasonably amen-

able to the reading that [they] mandate[ ] a right of

recovery in damages." White Mountain Apache
Tribe, 537 U.S. at 473, 123 S.CL 1126. The Food

and Agriculture Act of 1977 provides that
"[d]istributinn of commodities ... shall ... be made"
and that the Secretary of Agriculture is "authorized
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to pay" the administrative costs of the distribution.
This language does not mandate a payment of

money. Accord Britell, 372 F.3d at 1377-78
(holding that a statute providing that the govern-
ment "shall contract ... for medical care" and that
an insured "is entitled ... to the medical and dental

care" was not money-mandating). It only mandates

the distribution of food, leaving the payment of in-
cidental administrative costs to the discretion of the

Secretary of Agriculture.

Furthermore, plaintiff has not demonstrated that the

statutory framework underlying the Commodity
Food DistributionProgram constitutesa discretion-

ary scheme thatismoney-mandating.First,plaintiff
has not establishedthatthe statutesitcitesprovide

clearstandardsforpaying money to recipionts.In-

deed,as previouslynoted,the Food and Agriculture
Act of 1977 primarilyspeaks interms of providing
commodities,not money, to recipients.The pay-

ment of administrativecosts only occurs when
commoditiesare distributezl,and isatthe discretion

of the Secretaryof Agriculture.Second, thestatutes
cited by plaintiffdo not provide that precise

amounts must be paid.Third,the statutescitedby

plaintiffdo not compel payment on satisfactionof
certainconditions.Again, the payment of money is
not compallcdunder the Commodity Food Distribu-

tionProgram. Thus, thereare no relevantcondi-
tions.In sum, plaintiffhas not establisheda discre-

tionaryscheme that is money-mandating with re-

spact to the Commodity Food Distn'bution Pro- gram.

E. Block Grant Programs

[33] .Plaintiff next contends that it was entitled to
receive a variety of block grants in the areas of

community services, health services, and home en-
ergy assistance pursuant to the Omnibus Budget

Reconciliation Act of 1981 ("OBRA")Y m2 Spa-
eifieally, the block grants authorized by OBRA in-

eluded: Community Services Block Grants, rm_
Preventative Health and Health Services Block

Grants, rm_ "143 Alcohol and Drug Abuse and
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Mental Health Services Block Grants, _5
Primary Care Health Block Grants, v_ and the

Low Income Home Energy Assistance Program.
rm_ Except as otherwise noted, the statutory pro-
visions describing each of the five block grant pro-
grams contained substantially the following lan-

guage:

FN22. Pub.L. No. 97-35, 95 Stat. 357. The

block grant programs created in OBRA

"replace[d] a large number of programs ...
administered by the Federal Government,

mmsfer[red] primary responsibility for
their administration to the States, and con-

fer[red] substantial discretion on the States
as to the use of the block grant funds."

Block Grant Programs, 46 Fed.Reg. 48582,
48582 (Oct. 1, 1981).

FN23. Plaintiff cites the following stat-
utory provision: OBRA, tit. V'I, subtit. B,

95 Stat. at 512-19. The Community Ser-
vices Block Grant program is currently co-
dified at 42 U.S.C. §§ 9901-9926.

FN24. Plaintiff cites the following stat-

utory provision: OBRA, tit. IX, subtit. A, §
901, 95 Stat. at 535-43 (amending the Pub-
tie Health Service Act, eh. 373, 58 Stat.

682 (1944)). The Preventative Health and
Health Services Block Grant program is
currently codified at 42 U.S.C. §§ 300w to
300w-9.

FN25. Plaintiff cites the following stat-

utory provision: OBRA, tit. IX, subfit. A, §

901, 95 Stat. at 543-52 (amending the Pub-
lie Health Service Act, 58 Stat. at 682).

The Alcohol and Drug Abuse and Mental
Health Services Block Grant program-now
known as the Mental Health and Substance

Abuse Block Grant program-is currently
codified at 42 U.S.C. §§ 300x to 300x-66.

FN26. Plaintiff cites the following stat-
utory provisions: OBRA, tit. IX, subtit. A,
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§ 901, 95 Stat. at 552-59 (amending the

Public Health Service Act, 58 Stat. at 682),
repealed by Health Services Amendments

Act of 1986, Pub.L. No. 99-280, § 5, 100

Stat. 399, 400. The Primary Care Health
Block Grant program was formerly codi-

fied at 42 U.S.C. §§ 300y to 300y-11.

FN27. Plaintiff cites the following stat-

utory provisions: OBRA, tit. XXVI, 95

Stat. at 893-902; Home Energy Assistance
Act of 1980, Pub.L. No. 96-223, tit. HI, 94

Stat. 229, 288-99, repealed by OBRA, tit.
XXVI, § 2611, 95 Star. at 902. The Low

Income Home Energy Assistance Program
was formerly codified at 42 U.S.C. §§
8601-8612 and is now codified at 42

U.S.C. §§ 8621-8630.

it)(1) If, with respect to any State, the Secretary [of

HAS]-,

IA) receives a request from the governing body of
an Indian tribe or tribal organization within the
State that assistance under this subtitle be made

directly to such tribe or organization; and

B) determines that the members of such tribe or

tribal organization would be better served by
means of grants made directly to provide bene-
fits under this subtitle;

the Secretary shall reserve from amounts which
would otherwise be allotted to such State under

this subtitle for the fiscal year the amount de-
termined under paragraph (2).

(2) The Secretary shall reserve for the purpose of

paragraph (1) from sums that would otherwise be
allotted to such State not less than 100 percent of
an amount which bears the same ratio to the

State's allotment for the fiscal year involved as
the population of all eligible Indians for whom a

determination under this paragraph has been
made bears to the population of all individuals

eligible for assistance under this subtitle in such
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State. rma

FN28. For the three health-related block

grants, this paragraph eontaim language

substantively identical to the following:

(2) The Secretary shall reserve for the

purpose of paragraph (1) from amounts
that would otherwise be allotted to such

State under subsection (a) an amount
equal to the amount which bears the
same ratio to the State's allotment for the

fiscal year involved as the total amount

provided or allotted for fiscal year 1981
by the Secretary to such tribe or tribal

organization under the provisions of law

referred to in subsection (a) bore to the
total amount provided or allotted for

such fiscal year by the Secretary to the
State and entities (including Indian tribes
and tribal organizations) in the State un-
der sueh provisions of law.

OBRA, § 901, 95 Stat. at 536; accord id.

§ 901, 95 Stat. at 544, 553. For the Low
Income Home Energy Assistance Pro-

gram, this paragraph reads:

(2) The amount determined under this

paragraph for a fiscal year is the amount
which bears the same ratio to the amount

which would (but for this subsection) be
allotted to such State under this title for

such fiscal year ... as the number of Indi-

an households described in subpara-
graphs (A) and (B) of section 2605(b)(2)

in such State with respect to which a de-
termination under this subsection is
made bears to the number of all house-

holds described in subparagraphs (A)

and (B) of section 2605(b)(2) in such State.

la[ § 2604(d)(2), 95 Stat. at 895.

(3) The sums reserved by the Secretary on the
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basis of a determination under this subsection

shall be granted to the Indian tribe or tribal or-

ganization serving the individuals for whom such
a determination has been made. r'_m

FN29. For the Low Income Home Energy
Assistance Program, an additional sentence

was included in this paragraph, which
provided that in situations where "there is

no tribal organization serving an individu-

al" eligible for funds, the funds will be
provided to "such other entity as the Sec-
retary determines has the capacity to
provide assistance pursuant to" the pro-

gram. See OBRA, § 2604(d)(3), 95 Stat. at
895.

"144 (4) In order for an Indian tribe or tribal or-
ganization to be eligible for an award for a fiscal
year under this subsection, it shall submit to the

Secretary a plan for such fiscal year which meats
such criteria as the Secretary may prescribe by
regulation, vm°

FN30. This paragraph is not included in

the statutory provision describing the
Primary Care Block Grant program. See
OBRA, § 901, 95 Stat. at 553

(5) The terms "Indian tribe" and "tribal organiza-
tioN' mean those tribes, bands, or other organized

groups of Indians recognized in the State in
which they reside or considered by the Secretary
of the Interior to be an Indian tribe or an Indian

organization for any purpose. _a'

FN31. For the health-related block grant

programs, the defmitiuns of "indian tribe"

and "tribal organization" are instead de-
rived from sections 4(b) and 4(c) of the In-
dian Self-Determination and Education As-

sistance Act. OBRA, § 901, 95 Stat. at
536, 544, 553. In addition, this paragraph

is not included at all in the statutory provi-
sion describing the Low Income Home En-

ergy Assistance Program. See id. § 2604,
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95 Stat. at 896.

OBRA, 8 674, 95 Stat. at 512-13 (footnotes added);
accord it[ at 88 901, 2604, 95 Stat. at 536, 544,

553, 895-96. The regulations implementing the
block grant programs contained the determination

required by OBRA:

l'he Secretary has determined that Indian tribes and

tribal organizations would be better served by

means of grants provided directly by the Secret-
ary to such tribes and organizations out of the

State's allotment of block grant funds than if the
State were awarded its entire allotment. Accord-

ingly, where provided for by statute, the Secret-
ary will, upon request of an eligible Indian tribe

or tribal organization, reserve a portion of a

State's allotment and, upon receipt of the com-
plete application and related submission that

meets statutory requirements, grant it directly to
the tribe or organization.

45 C.F.R. § 96Al(a) (1982).

The court has previously held that the statutes and

regulations comprising the OBRA block grant pro-
grams are not money-mandating sources of jurisdic-

tion due to the programs' status as federal grant-
in-aid programs. Aeeordingly, the court need not
further analyze whether the underlying legal frame-

work of the OBRA block grant programs is ex-
pressly money-mandating or constitutes a discre-

tionary scheme that is money-mandating.

F. Employment and Training Programs

Plaintiff next asserts that, beginning in 1973, it was
eligible to receive federal employment and training

assistance. _'_2 Congress enacted the Comprehens-
ive Employment and Training Act of 1973 "to

provide job training and employment opportunities
for economically disadvantaged, unemployed, and

underemployed persons, and to assure that training
and other services lead to maximum employment

opportunities and enhance self-sufficiency by estab-
lishing a flex_le and decentralized system of Fed-
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eral, State, and local programs." 8 2, 87 Stat. at
839. Thus, under rifle II of the Act, states, units of
local government, and "Indian tribes on Federal or
State reservations and which include areas of sub-

stantial unemployment" were elig_le to apply for

financial assistance for transitional employment and

related training and manpower services, ld. 8

204(a), 87 Stat. at 850. Congress also found, in title
III of the Act, that certain target populations de-

served additional manpower services due to their
"particular disadvantages in the labor market." ld. 8

301(a), 87 Star. at 857. One such target population
was members of Indian communities, who Con-

gress found to be seriously economically disadvant-
aged. ld. "145 8 302(a), 87 Stat. at 858. Thus,

"because of the special relationship between the
Federal Government and most of those to be served

by [the additional programs] ... [,] such programs

shall be available to federally recognized Indian
tribes...." ld. 8 302(b), 87 Stat. at 858. An Indian

tribe was permitted to provide manpower services
directly if the Secretary of the United States De-

partment of Labor ("Secretary of Labor") determ-
ined that it was possible for the tribe to provide the
services and that the tribe "demonstrated the capab-
ility to effectively administer a comprehensive
manpower program...." ld. § 302(c)(1), 87 Stat. at
858. Further, the tribe was required to submit "a

comprehensive plan" to the Secretary of Labor. Id.
However, the Secretary of Labor was free to
"determine[ ] not to utilize Indian tribes...." ld. 8

302(d), 87 Stat. at'858.

FN32. Plaintiff cites the following stat-

utory provisions: Job Partnership Act,
Pub.L. No. 97-300, § 401, 96 Stat. 1322,

1368-69 (1982); Comprehensive Employ-
ment and Training Act of 1973, Pub.L. No.-

93-203, 88 204(a)(2), 302, 87 Stat. 839,
850, 858-59, amended by Youth Employ-

ment and Demonstration Projects Act of
1977, Pub.L. No. 95-93, § 303, 91 Stat.

627, 650, and Comprehensive Employment
and Training Act Amendments of 1978,
Pub.L. No. 95-524, § 2, 92 Stat. 1909,
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1962-63. The Job Partnership Act repealed
the Comprehensive Employment and

Training Act of 1973. § 184(a)(1), 96 Stat.
at 1358. The funding provided by the

Comprehonsive Employment and Training
Act of 1973 and the Job Partnership Act
was and is considered to be block grants.
See GAO Block Grant Report, supra, at 3,
22&n. 14,23.

Funds appropriated under title II of the Compre-

hensive Employment and Training Act of 1973
were allocated as follows:

(a) Eighty per centum of funds available for any
fiscal year under this title shall be allocated

among eligible applicants in accordance with the
number of unemployed residing in areas of sub-

stantial unemployment within the jurisdiction of
the applicant compared to the number of unem-

ployed residing in all such areas.

{b) The remainder may be distn'buted by the Secret-

ary [of Labor] in his discretion taking into ac-
count the severity of unemployment within such
areas.

ld. § 202, 87 Star. at 850. Funds appropriated under
title III were allocated according to the following

formula: "25 percent of the Title III allocation is
based on the number of unemployed in the area,
and 75 percent is based on the number of low-

income persons in the area." Native American
Grantees Under _3eetion 302 of the Comprehensive

Employment and Training Act, 44 Fed.Reg. 66088,
66089 (Nov. 16, 1979).

Although Congress repealed the Comprehensive
Employment and Training Act of 1973 in 1982, it
retained the program designed to provide Indian
tribes with the additional manpower services de-
sen'bed in title I11 of that AcL Fro3See Job Parmer-

ship Act, §§ 184(a)(1), 401, 96 Stat. at 1358,
1368-69. The retained program, located in title IV

of the Job Partnership Act, expanded the available

programs to include all training and employment
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services, but was described using language substan-
tially similar to that contained in the Comprehens-
ive Employment and Training Act of 1973. See id.

§ 401, 96 SLat. at 1368-69. In addition, the regula-
tions implementing the Job Partnership Act con-

tained a slightly altered formula for allocating pro-

gram funds: "The formula for allocating Title IV,
Section 401 funds provides that 25 percent of the

funding will be based on the number of unem-

ployed Native Americans in the grantee's area, and
75 percent will be based on the number of poverty-

level Native Americans in the grantee's area." Pro-
posed Total Allocation Formulas, 51 Fed.Reg.

44132,44133 (Dec. 8, 1986).

FN33. The Job Partnership Act also

provided funding to Indian tn'bea for sum-
mer youth employment and training pro-
grams. §§ 251-254, 96 Stat. at 1364.
Plaintiff does not make a claim for these

program benefits.

[34] The court has previously held that the statutes
and regulations constituting the employment and
training programs are not money-mandating
sources of jurisdiction due tO the programs' status

as federal grant-in-aid programs. However, even if
the employment and training programs were not

federal grant programs, or if grant programs were
not categorically excluded from having money-

mandating status, the court could not find that the
underlying legal framework of the programs is

money-mandating. As an initial matter, the statutes
and regulations cited by plaintiff are not

"reasonably amenable to the reading that [they]
mandate[ ] a right of recovery in damages." White

Mountain Apache Tribe, 537 U.S. at 473, 123 S.Ct.
1126. The only mandatory language in the statutes
provides that the additional manpower programs

"shall be available to federally recognized Indian
tribes," which in no way mandates the payment of

money. Accord Britell, 372 F.3d at 1377-78

(holding that a statute providing that the govern-
ment "shall eonWaet ... for medical care" and that

an insured "is entitled ... to the medical and dental
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care" was not money-mandating). "146 And, the
applicable regulations contain no mandatory lan-

guage at all.

In addition, plaintiff has not established that the

legal liamework underlying the employment and
training programs constitutes a discretionary

scheme that is money-mandating. First, plaintiff has
not shown that the statutes and regulations it cites
provide clear standards for paying money to recipi-

ents. Funds for the employment and training pro-
grams do not necessarily have to be disbursed to In-

dian tribes, and the statutes and regulations do not

indicate when, if at all, the Secretary of Labor is re-
quired to disburse funds to m'bes. Second, the stat-

utes and regulations cited by plaintiff do not
provide that precise amounts must be paid. Third,
the statutes and regulations cited by plaintiff do not

compel payment on satisfaction of certain condi-

tions. Prior to the disbursement of funds directly to
Indian tribes for the provision of employment and

training programs, the Secretary of Labor is re-
quired to determine that it is possible for a tribe to
provide the programs and that the tribe is capable
of administering a comprehensive program, and the

_be is required to submit a comprehensive plan for
providing the services. It is entirely conceivable

that although a tribe might want to administer a
program, the Secretary of Labor could conclude, for
whatever reason, that it is not poss_le for the tribe
to do so. Thus, a determination of whether a tribe

should receive funding to provide employment and
training programs is wholly within the discretion of

the Secretary of Labor. In sum, plaintiff has not
demonstrated a discretionary scheme that is money-

mandating with respect to employment and training
programs.

G. Department of the Interior Appropriations
Acts

[35][36] Finally, plaintiff contends that it received

programs, services, and benefits via all of the annu-
al appropriations acts for the period covering 1969

through 1996 pertaining to Department of the In-
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terior and related agencies, rm4 However, plaintiff
fails to point to any language beyond what the court
has previously addressed that could be construed as

money-mandating. See supra Part I_.C.2
(discussing the following language: "For ... con-
struction, repair, and improvement of Indian hous-
ing, $78,920,000, to remain available until expen-
ded[.]"). Further, "[t]he allocation of funds from a

lump-sum appropriation is another administrative

decision traditionally regarded as committed to

agency discretion." Lincoln v. Vigil, 508 U.S. 182,
t92, 113 S.Ct. 2024, 124 L.Ed.2d 101 (1993). In-

deed, "a fundamental principle of appropriations
law is that where 'Congress merely appropriates

lump-sum amounts without statutorily restricting
what can be done with those funds, a clear infer-

ence arises that it does not intend to impose legally
binding restrictions ... on' the agency." ld. (quoting

LTV Aerospace Corp., 55 Comp. Gen. 307, 319,
I975 WL 11581 (1975)); see also id. at 193, 113

S.Ct. 2024 (noting that "Congress may always cir-

cumscribe agency discretion to allocate resources
by putting restrictions in the operative statutes
(though not ... just in the legislative history)"). Ac-
cordingly, without more specific allegations as to

which provisions*147 of these appropriations acts
are money-mandating, either in plaintiffs second

amended complaint or its opposition to defendant's
renewed motion to dismiss, the court declines to

fred the appropriations acts to be money-mandating
sources of jurisdiction.

FN34. Plaintiff cites, in addition to those

already mentioned, see supra note 16, the
following appropriations aeta: Act of Dec.
30, 1982, Pub.L. No. 97-394, 96 Star. 1966

(Fiscal Year 1983); Act of Dec. 23, 1981,
Pub.L. No. 97-100, 95 Stat. 1391 (Fiscal

Year 1982); Act of Dee. 12, 1980, Pub.L.
No. 96-514, 94 SUit. 2957 (Fiscal Year

1981); Act of Nov. 27, 1979, Pub.L. No.
96-126, 93 Stat. 954 (Fiscal Year 1980);

Act of Oct. 17, 1978, Pub.L. No. 95-465,
92 Stat. 1279 (Fiscal Year 1979); Act of

July 26, 1977, Pub.L. No. 95-74, 91 Stat.
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285 (Fiscal Year 1978); Department of the

Interior end Relaled Agencies Appropri-.

ation Aet, 1977, Pub.L. No. 94-373, 90

Stat. 1043 (1976); Department of the In-
terior end Related Agencies Appropriation

Act, 1976, Pub.L. No. 94-165, 89 Stat. 977

(1975); Department of the Interior and Re-
lated Agencies Appropriation Act, 1975,

Pub.L. No. 93-404, 88 Stat. 803 (1974);
Department of the Interior end Related

Agencies Appropriation Act, 1974, Pub.L.
No. 93-120, 87 Stat. 429 (1973); Depart-

ment of the Interior end Related Agencies

Appropriation Act, 1973, Pub.L. No.
92-369, 86 Stat. 508 (1972); Department of

the Interior end Related Agencies Appro-
priation Act, 1972, Pub.L. No. 92-76, 85

Stat. 229, 230 (1971); Department of the
Interior end Related Agencies Appropri-

ation Act, 1971, Pub.L. No. 91-361, 84
Stat. 669, 670 (1970); Department of the

Interior and Related Agencies Appropri-
ation Act, 1970, Pub.L. No. 91-98, 83 StaL
147, 148 (1969); Deparanent of the Interi-

or end Related Agencies Appropriation
Act, 1969, Pub.L. No. 90-425, 82 Stat.
425, 427 (1968).

H. Conclusion

To summarize, the court lacks jurisdiction to con-
sider allegations concerning federal grant programs,

including the qualifying Housing Act programs, the

Housing Improvement Program, the WIC Program,
the OBRA block grant programs, and the employ-
ment end la'aining programs. Moreover, even if the

court possessed jurisdiction over federal grant-

in-aid programs, the legal frameworks underlying
the Housing Act grants, the Housing Improvement

Program, end the employment end training pro-
grams are not otherwise money-mendating. Further,
the court does not possess jurisdiction ox;er the non-

grant portions of the Housing Act or the Commod-
it3, Food Distribution Program. Thus, the court has
found that it possesses jurisdiction to entertain
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plaintiffs first claim for relief only with respect to
the Federal Revenue Sharing program. However, by
operation of the Antidefieiency Act, plaintiffs Fed-
eral Revenue Sharing program allegations are moot.
Accordingly, the court must dismiss the entirety of

plaintiffs first claim for relief.

IV. PLAINTIFF'S SECOND CLAIM FOR RE-
LIEF

[37] In its second claim for relief, plaintiff seeks

damages for the government's failure to properly
treat it as a federally recognized Indian tribe, al-
leging that the statutes end regulations underlying

the cited programs, services, end benefits, taken to-
gether, constitute a money-mendating network con-
ferring jurisdiction on the Court of Federal Claims.
The court previously considered this argument with

respect to plaintiffs' TPA system end IHS funding

process allegations, concluding that a network of
statutes end regulations "could create a money-
mandating source of jurisdiction in the Court of
Federal Claims," but only if the network described

"a fiduciary relationship between the government
and Indian tribes" that was more than just a bare or

general trust relationship. Samish IIl, 82 Fed.CI. at
65-66 (citing Navajo Nation, 537 U.S. at 508, 123

S.Ct. 1079; White Mountain Apache Tribe, 537
U.S. at 474, 123 S.Ct. 1126; Mitchell 11, 463 U.S. at
224, 226, 103 S.Ct. 2961; Mitchell 1, 445 U.S. at

542, 100 S.Ct. 1349). In its opposition to defend-
ant's renewed motion to dismiss, plaintiff requests

that the court revisit this holding, arguing that (1)

"federal recognition imposes a duty to provide ser-
vices and benefits to a re'be" that can only be ter-
minated by Congress, .which did not occur in

plaintiffs ease; (2) there is "a strong legal, historic-

al end moral foundation" underlying "the federal
respous_ility to provide assistance to tribes"; and

(3) it would be denied equal protection if it was de-
prived of the funding available to all other Indian

tribes between 1969 and 1996. Opp'n 37-39.

While the court is sympathetic to plaintiffs plight,
it must decline plaintiffs request. Plaintiff supplied
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no authority that supports the proposition that its
network theory provides the basis for jtaisd/ction in

the absence of a fiduciary relationship between the

Indian tribe and the federal govemmanL Indeed,

plaintiff admits that "the court decisions to date
which have addressed money-mandating networks
have done so in the context where the government
assumed responsibility for and control over a trust

asset." ld. at 37. The court is unwilling to depart
from this well-established Supreme Court preced-
enLFte_

FN35. As an aside, the court notes that

plaintiffs equal protection argument lacks
merit. Plaintiff correctly cites Gentry v.
United States, 212 Ct.CI. 1, 546 F.2d 343
(1976), in support of the preposition that

"violations of equal protection can be a

proper component of money-mandating
claims-where implementation of a federal
statute that provides for the payment of
money implicates equal protection." Opp'n
39. However, there would be no occasion
to adjudicate a constitutional question in
the absence of a money-mandating statute.
Plaintiff has turned the preposition enunci-

ated in Gentry on its head by attempting to
use an equal protection argument to create

a money-mandating source of jurisdiction.
There is no support in the case law for
such an appreach.

"148 Applying that precedent, it is clear that

plaintiffs network argument must fail. As noted
previously, the elements of a qualifying fiduciary

relationship are: (I) express statutory and regulat-
ory language supporting the existence of a fiduciary
relationship and (2) such elaborate or comprehens-

ive government control over Indian property as to
constitute a common-law trust. Plaintiff has not al-

leged that any of the statutes or regulations underly-
ing any of the programs, services, or benefits de-

scribed in its second amended complaint conta'm
anything more than limited or bare trust language,

and the court did not encounter more expansive Inn-
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guage when reading the cited statutes and regula-
tions. Moreover, plaintiff has not alleged the exist-

enco of a common-law trust, i.e., the existence of a

trustee, one or more beneficiaries, and trust prop-

erty. r'm_ See Restatement (Third) of Trusts § 2,
cmt. f (2003). Indeed, a common-law trust does not
exist here. The only "property" at issue are the
funds that plaintiff might have received if it was

treated as a federally recoguized Indian tn'be

between 1969 and 1996, but such funds are not
trust property. See Quick Bear v. Leupp, 210 U.S.

50, 77, 28 S.Ct. 690, 52 LEd. 954 (1908)
(distinguishing between "gratuitous appropriation

of public moneys" that belong to the government
and "moneys which belong to the Indians and

which is administered for them by the govern-
ment"). And, because plaintiff has not shown the

existence Of trust property, there necessarily can be

no trustee to manage the trust property or benefi-
ciary for whom the trust property is managed. Ac-

cordingly, plaintiff has failed to demonstrate a qual-
ifying fiduciary relationship to support its network
theory of jurisdiction. The court must dismiss
plaintiffs second claim for relief.

FN36. In fact, in its response in opposition
to defendant's prior motion to dismiss,
plaintiff conceded that this case did not in-

volve trust property. Samish II£ 82 Fed.Cl.
at 68.

V. CONCLUSION

It is readily apparent that the federal government's
failure to treat plaintiff as a recognized Indian tribe

between 1969 and 1996 deprived plaintiff of many
of the federal benefits enjoyed by other federally

recognized Indian tribes during that time period.

rm7 However, the relief plaintiff seeks is not
available in the Court of Federal Claims. Indeed, if
plaintiff is lagging behind some of its sister tribes

as a result of the deprivation of federal benefits, its
avenue for relief is with Congress.

FN37. It is also true that in the absence of
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federal recognition,plaintiffsmembers
could have receivedor poss_ly did receive

assistanceunder some of the programs,

services,and benefits that plaintiffdis-
cusses in its second amended complaint.

Thus, plaintiffsmembers may not have
been fullydeprivedof benefitsby virtueof

the government'sfailureto properlyrecog-

nizeplaintiff.

For the reasons set forth above, the court GRANTS
IN PART defendant's renewed motion to dismiss

and DISMISSES for lack of jurisdiction (1)
plaintiffs first claim for relief with respect to all re-

maining programs,benefits, and servicesexceptthe
Federal Revenue Sharing program and (2)
plaintiffssecond claimfor relief.The courtfurther

DISMISSES plaintiffsFederal Revenue Sharing

program allegationsas MOOT. No costs.The clerk
shallenterjudgment accordingly.

IT IS SO ORDERED.

Fed.CI.,2009.
Samish IndianNationv.U.S.
90 Fcd.CI.122

END OF DOCUMENT
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