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UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF OKLAHOMA 

_________________________________________ 
       ) 
MUSCOGEE (CREEK) NATION DIVISION ) 
OF HOUSING,     ) 
       )    
    Plaintiff,  )     
   v.    ) Case No. 10-cv-193 (JHP) 
       ) 
UNITED STATES DEPARTMENT OF   ) 
HOUSING & URBAN DEVELOPMENT,  ) 
SHAUN DONOVAN, in his official capacity, ) 
SANDRA HENRIQUEZ, in her official   ) 
capacity, and C. WAYNE SIMS, in his   ) 
official capacity,     )     
    Defendants.  ) 
_________________________________________  ) 
 

REPLY BRIEF IN RESPONSE TO PLAINTIFF’S OPPOSITION TO 
DEFENDANTS’ MOTION TO DISMISS PLAINTIFF’S COMPLAINT 

 

PRELIMINARY STATEMENT 
 

 Plaintiff’s challenge to 24 C.F.R. § 1000.58(g), and PIH Notice 2009-6, section 7(c), 

issued by the United States Department of Housing and Urban Development’s (“HUD”) pursuant 

to its authority under the Native American Housing and Self Determination Act (“NAHASDA”), 

25 U.S.C. § 4101, et seq., should be denied.   Plaintiff’s asserted bases for overcoming sovereign 

immunity – the Administrative Procedures Act (“APA”), 5 U.S.C. §§ 701-706, and the Ex Parte 

Young doctrine, 209 U.S. 123 (1908), – are unavailable to Plaintiff.  Even if Plaintiff could 

establish a waiver of sovereign immunity, its claims are deficient on the merits.  24 C.F.R. § 

1000.58(g), which limits investment of NAHASDA grant money to a period no longer than two 

years, and PIH Notice 2009-6, section 7(c), which requires that a grant recipient return income 

earned from investment of the grant funds after two years, are entirely permissible constructions 

of NAHASDA.  Moreover, PIH Notice 2009-6, section 7(c), does not violate notice and 

comment procedures because it explains, but does not change, grantees’ legal duties under 24 
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C.F.R. § 1000.58(g).   Accordingly, the Court should uphold 24 C.F.R. § 1000.58(g), and PIH 

Notice 2009-6, section 7(c), and dismiss Plaintiff’s Complaint.  

ARGUMENT 
 

I.  PLAINTIFF FAILS TO ESTABLISH A WAIVER OF SOVEREIGN IMMUNITY  
 

A. The APA does Not Waive Sovereign Immunity for Plaintiff’s Claims 
 

As discussed at length in Defendants’ opening brief, p. 6-11, sovereign immunity is not 

waived for Plaintiff’s claims because section 204(b) of NAHASDA, 25 U.S.C. § 4134(b), grants 

HUD such broad discretion to set parameters regarding the investment of grant funds that there is 

no law for the Court to apply to evaluate the validity of the challenged investment restrictions.  5 

U.S.C. § 701(a)(2) (no waiver of sovereign immunity when the challenge agency action “is 

committed to agency discretion by law”); Heckler v. Chaney, 470 U.S. 821, 830 (1985) (the “no 

law to apply” exception to the APA’s waiver of sovereign immunity applies “if no judicially 

manageable standards are available for judging how and when an agency should exercise its 

discretion” such that “it is impossible to evaluate agency action for ‘abuse of discretion’”).      

As an initial matter, Plaintiff incorrectly asserts that section 701(a)(2) is limited to cases 

involving “areas traditionally reserved to the Government’s full discretion.” Opposition, p. 2. 

Heckler, on which Plaintiff relies, did not so restrict application of section 701(a)(2).  470 U.S. at 

830.  Here, APA section 701(a)(2) applies because NAHASDA section 204(b) is drawn in such 

broad terms that there is no law to apply, not because this case involves an area traditionally 

reserved to HUD’s discretion.  The challenged regulation is the exercise of the Secretary’s broad 

discretion, and therefore falls within Heckler.  See Opening Brief, p. 7-10.  This position is fully 

supported by Tenth Circuit case law.  See Selman v. United States, 941 F.2d 1060 (10th Cir. 

1991) (finding the “agency discretion” exception to the APA’s waiver of sovereign immunity to 

apply because the relevant statutes were drawn in such broad terms that there was no law to 
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apply, not because the case involved an area traditionally reserved to the government’s full 

discretion); Am. Bank N.A. v. Clark, 933 F.2d 899 (10th Cir. 1991) (same).   

 Furthermore, none of the six bases identified by Plaintiff support its assertion that there 

“clearly is law for this Court to apply,” Opposition, p. 3, is relevant to the issues at hand: 

investment of grant funds and rights to unauthorized investment income; and none provides 

judicially manageable standards to guide the Court in evaluating whether the Secretary abused 

the discretion granted by section 204(b) when it promulgated 24 C.F.R. § 1000.58(g), and issued 

PIH Notice 2009-6, section 7(c).  See 5 U.S.C. § 701(a)(2); Heckler, 470 U.S. at 830.   

First, section 2(7) of NAHASDA, 25 U.S.C. § 4101(7), which is a congressional finding 

that grants should be made directly to tribes in recognition of the right of Indian self-

determination, provides no relevant standards because it has nothing to do with the Secretary’s 

discretion to approve investments.  Rather, section 2(7) simply addresses to whom grants should 

be disbursed, and there is no dispute that grants were, and are, disbursed directly to Plaintiff.   

Second, section 104(a)(2) of NAHASDA, 25 U.S.C. § 4114(a)(2), provides no relevant 

standards because it addresses the Secretary’s authority to restrict access to or reduce grant 

amounts.  There is no dispute that the challenged regulation and notice have no effect on 

Plaintiff’s grant amount or access to grant amounts for eligible affordable housing activities.    

Third, section 204(a) of NAHASDA, 25 U.S.C. § 4134(a)(1), which grants tribes 

discretion to determine whether to spend funds on “form[s] of [housing] assistance” such as 

equity investments (e.g., down-payment assistance to low-income homebuyers), does not affect 

the separate issue of the Secretary’s discretion to restrict purely income-producing investments 

under section 204(b).  In granting tribes discretion to spend funds on certain types of affordable 

housing activities, section 204(a) protects tribes’ right to select between competing housing 
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assistance programs on which to spend grant money.  By contrast, funds disbursed to proprietary 

securities accounts under section 204(b) are not funds spent on affordable housing activities.  

Thus, HUD’s broad discretion to determine eligible investments for income production under 

section 204(b) in no way conflicts with tribes’ self-determination right to select a housing 

assistance program.1

Fourth, the legislative history of the 2008 amendments does nothing to guide the Court in 

evaluating the Secretary’s exercise of his discretion under section 204(b).  While Congress 

viewed some aspects of NAHASDA to be “unnecessary statutory and regulatory burdens” that 

prohibit tribes from “maximiz[ing] the benefits of the program,” S. Rep. No. 110-238, at 1 

(2007), it left untouched the existing statutory and regulatory scheme of section 204(b) related to 

investments.  This indicates that Congress did not view the challenged limitations on a tribe’s 

investment activity to be an unnecessary burden, making the legislative history cited by Plaintiff 

irrelevant.  See Commodity Futures Trading Comm'n v. Schor, 478 U.S. 833, 846 (1986). 

  

Fifth, section 401 of NAHASDA, 25 U.S.C. § 4161(a), which lists termination and 

reduction of grant funds as potential remedies for noncompliance with NAHASDA, is by no 

means an exclusive list of remedies for noncompliance with NAHASDA, and does not 

circumscribe the Secretary’s discretion to place limitations on a tribe’s investments and enforce 

those limitations.  Furthermore, through 24 C.F.R. § 1000.58(g) and PIH Notice 2009-6, section 

7(c), HUD is not “recaptur[ing] grant funds” in violation of section 401, Opposition, p. 6, as 

Plaintiff suggests.  After a two-year investment, a recipient’s grant funds may be spent or 

deposited in the Treasury where they remain available to the recipient for use on eligible 

program activities; a recipient’s grant amount or access to grant funds is in no way impaired by 

                                                           
1 Indeed, expenditure of grant funds for affordable housing activities under section 204(a) of 
NAHASDA is not considered “investment” under 204(b).  24 C.F.R. § 1000.58(e). 
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the two-year limitation.  See PIH Notice 2009-6, section 7(c).  Moreover, interest income earned 

on investments beyond two-years is not grant money, and therefore does not fall within section 

401.    

Sixth, as discussed in our opening brief, income earned from unauthorized investments – 

e.g., investments beyond two years – is not program income.  See Opening Brief, p. 18-20, Thus, 

the fact that 25 U.S.C. § 4114(a) and 24 C.F.R. § 1000.62(b), permit a tribe to retain program 

income is irrelevant to whether the Secretary abused his discretion under section 204(b) by 

requiring tribes to return non-program income earned on unauthorized investments.   

B. The Ex Parte Young Doctrine does Not Provide a Waiver of Sovereign Immunity 
over Plaintiff’s Claims 

 

Ex Parte Young, 209 U.S. 123, stands for the proposition that sovereign immunity does 

not bar prospective relief requiring government officials to obey the law.  The rationale behind 

the Ex Parte Young doctrine is that, “where the officer’s powers are limited by statute, his 

actions beyond those limitations are considered individual and not sovereign actions.”  Larson v. 

Domestic & Foreign Commerce Corp., 337 U.S. 682, 689 (1949).  “For a number of years, 

prospective relief against federal officials was available under the fiction of Ex Parte Young.”  

EEOC v. Peabody W. Coal Co.y, 610 F.3d 1070, 1085 (9th Cir. 2010) (citing Larson, 337 U.S. 

682).  “However, since 1976 federal courts have looked to § 702 of the [APA] to serve the 

purposes of the Ex Parte Young fiction in suits against federal officers.”  Peabody, 610 F.3d at 

1085; see also Robbins v. U.S. Bureau of Land Mgmt., 438 F.3d 1074, 1081 (10th Cir. 2006) 

(amendments to 5 U.S.C. § 702 largely superseded Larson in broadening judicial review of 

agency action).  As one court found particularly significant, in enacting section 702 of the APA, 

“Congress referred disapprovingly to the Ex Parte Young fiction, which permitted a plaintiff to 

name a government official as the defendant in equitable actions to redress government 
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misconduct, on the pretense that the suit was not actually against the government.”  The 

Presbyterian Church (U.S.A.) v. United States, 870 F.2d 518 (9th Cir. 1989). 

 Thus, the Ex Parte Young doctrine does not offer a waiver of sovereign immunity 

supplanting the APA for Plaintiff’s claims.  See Peabody, 610 F.3d at 1085; Robbins, 438 F.3d at 

1081.  Even if the Ex Parte Young doctrine could conceivably provide a waiver of sovereign 

immunity despite the APA, such a waiver would be unavailable because Congress delegated to 

the Secretary authority to regulate income-producing grant investments.  The Ex Parte Young 

doctrine stipulates that “relief can be granted, without impleading the sovereign, only because of 

the officer’s lack of delegated power.”  Larson, 337 U.S. at 690.  Here, Congress explicitly 

granted the Secretary authority to determine authorized investments.  See infra, p. 2; Opening 

Brief, p. 7-11.  The statutory provisions cited by Plaintiff and discussed above set out no 

limitations to that authority.  See infra, p. 3-5.  Insofar as Congress granted the Secretary such 

broad discretion to regulate income-producing investments that there is “no law to apply” for 

purposes of APA review, then a fortiori, the Secretary does not lack authority such that an Ex 

Parte Young waiver of sovereign immunity could apply.   

II. Plaintiff’s Challenge to 24 C.F.R. § 1000.58 and Notice PIH 2009-6, section 7(c), 
Fails to State a Claim on Which Relief can be Granted.  

 

 A. Application of Chevron is Appropriate at the Pleading Stage 
 

Plaintiff’s assertion that “it is inappropriate for HUD to request the Court to apply 

Chevron at the pleading stage,” Opposition, p. 8, is incorrect.  Plaintiff has made a facial 

challenge to 24 C.F.R. § 1000.58(g) and Notice PIH 2009-6, section 7(c), which requires no 

factual development beyond the well pleaded facts in the Complaint.  Courts routinely apply 

Chevron deference to determine whether agency action, on its face, is a permissible construction 

of a statute.  See Sullivan v. Zebley, 493 U.S. 521 (1990).  Plaintiff cites no contrary authority.  
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B. The Regulation and Notice are a Permissible Construction of NAHASDA, and 
should be Upheld 

 

 Plaintiff addresses none of the reasons articulated in Defendants’ opening brief why the 

challenged two-year limitation on investments in 24 C.F.R. § 1000.58(g) is a permissible 

construction of NAHASDA, nor otherwise explains why 24 C.F.R. § 1000.58(g) is invalid.  See 

Opposition Brief, p. 13-19.  Plaintiff takes issue only with the requirement in PIH Notice 2009-6, 

section 7(c), that tribes return income earned on investments beyond two years.  Yet the notice is 

not, as Plaintiff asserts, contrary to Congress’ intent that tribes be able to retain program 

income.2

Income from unauthorized investment of grant amounts, such as investments beyond 

two-years, is not “program income,” within the meaning of NAHASDA, and must be returned to 

the government.  See infra, p. 5; Opening Brief, p. 20.  Accordingly, Plaintiff’s argument based 

on a right to retain program income, Opposition, p. 8, is irrelevant.  PIH Notice 2009-6, section 

7(c), which requires only that tribes return non-program income earned from unauthorized 

investment activity, is fully consistent with Congress’ intent that tribes retain income from 

authorized program activities, i.e., program income.  Thus, the notice in no way impairs tribes’ 

right to retain program income.   

 

Furthermore, HUD’s statement during negotiated rulemaking recognizing “‘the right of 

the recipients to keep all interest income earned on grant amounts,’” Opposition, p. 11 (quoting 

63 Fed. Reg. 12333, 12338 (Mar. 12 1998)), does not justify a finding that PIH Notice 2009-6, 

                                                           
2 Plaintiff also asserts that HUD’s power to enforce the two-year restriction on investment 
income by recapturing interest income “is nowhere to be found in NAHASDA, and not in 
HUD’s regulations either.”  Opposition, p. 14 (emphasis omitted).  However, implicit in HUD’s 
authority to promulgate NAHASDA regulations through negotiated rulemaking, 25 U.S.C. § 
4116, is the power to enforce its duly promulgated regulations.  See Udall v. Tallman, 380 U.S. 
1, 16-22 (1965).  Moreover, 24 C.F.R. § 85.21, applicable to NAHASDA grants per 24 
§ 1000.26(a)(5), specifically requires that interest income must be returned to the government.    
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section 7(c), is invalid.  Plaintiff provides no authority for the proposition that a conflict between 

a rulemaking committee statement made during initial agency review of a proposed regulation 

and a later-issued notice to enforce that regulation suffices to invalidate the notice.  In fact, in 

Wisconsin v. City of New York, 517 U.S. 1, 23 (1996), the Court explained that statements made 

by subordinates are irrelevant when determining the legality of final agency action. Moreover, it 

is illogical to interpret this statement to mean HUD intended for tribes to retain income from 

unauthorized use of grants.  To do so would mean that HUD intended both to permit tribes to 

reap financial benefits from the improper use of grant funds, and to disregard long-standing 

principles of federal grant administration established by the Comptroller General.  See Opening 

Brief, p. 18-20.  

The Comptroller General opinions cited in HUD’s opening brief, see Opening Brief, p. 

18-20, are on point, despite Plaintiff’s claim to the contrary, see Opposition, p. 9-10.  Although 

not binding on this Court, these opinions provide persuasive analysis supporting the validity of 

PIH Notice 2009-6, section 7(c).  For example, 71 Comp. Gen. 387 (1992), specifically 

addressed the “characterization of the interest earned on grant funds” and distinguished between 

interest earned on the authorized use of grant funds, which it found to be program income to be 

retained by the grantee, and interest earned on the unauthorized use of grant funds, which it 

found must be returned to the United States.  By analogy, interest earned on authorized 

investments is program income to be retained by the tribe, and interest earned on unauthorized 

investments – e.g., investments beyond two years – must be returned to the United States.  A 

finding that HUD may not require tribes to return income earned from unauthorized investments 

would also conflict with the sound principle articulated by the Comptroller General that a grant 

recipient should not “profit other than in the manner and to the extent provided by law.”  Id.   
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Finally, Plaintiff has cited no authority to support its assertion that PIH Notice 2009-6, 

section 7(c), is invalid because it was issued several years after HUD promulgated 24 C.F.R. § 

1000.58(g). To the contrary, agencies routinely refine implementation of their regulations over 

time.  Here, the HUD notices cited by Plaintiff clarified 24 C.F.R. § 1000.58(g) by incrementally 

addressing those situations where a tribe violates the two year investment limit.  The agency does 

not have to address every feasible permutation of regulatory application at once.  See Good 

Samaritan Hosp. v. Shalala, 508 U.S. 402, 417 (1993); Davila-Bardales v. INS, 27 F.3d 1, 5 (1st 

Cir. 1994) (“agencies retain a substantial measure of freedom to refine, reformulate, and even 

reverse their precedents in the light of new insights and changed circumstances”).   

C. Notice PIH 2009-6, section 7(c), does Not Violate the APA’s Notice and Comment 
Procedures 
 

In its opposition brief, Plaintiff contends for the first time that Notice PIH 2009-6 violates 

notice and comment procedures.3

Section 553 of the APA addresses how an agency must conduct rulemaking, and makes it 

clear that notice and comment procedures are never required for interpretative rules.  5 U.S.C.  § 

553(b)(A) (“Except when notice or hearing is required by statute, this subsection [requiring 

notice and comment] does not apply . . . to interpretive rules, general statements of policy, or 

rules of agency organization, procedure, or practice.”).  However, as Plaintiff notes in its 

opposition, “[i]t is well-established that an agency may not escape notice and comment 

requirements . . . by labeling a major substantive legal addition to a rule a mere interpretation.”  

  However, even if the Court construes the Complaint as 

alleging a notice and comment claim, the claim would fail because PIH Notice 2009-6, section 

7(c) is an interpretive rule, not a legislative rule.   

                                                           
3  The only possible allegation that could support such a claim is that Notice PIH 2009-6, section 
7(c), is “illegal and ultra vires,” see Complaint, ¶¶ 16-18, which is entirely insufficient to put 
Defendants on notice as to this claim, as required by Fed. R. Civ. P. 8(a).   
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Appalachian Power Co. v. EPA, 208 F.3d 1015, 1024 (D.C. Cir. 2000).  Courts “must still look 

to whether the interpretation itself carries the force and effect of law, . . . or whether it spells out 

a duty fairly encompassed within the regulation that the interpretation purports to construe.”  Id. 

(internal quotations omitted); see also Defenders of Wildlife v. EPA, 415 F.3d 1121 (10th Cir. 

2005).  

This case does not present the type of situation contemplated in Appalachian Power 

because Notice PIH 2009-6, section 7(c), makes no substantive change in recipients’ legal duties 

regarding grant investments.  208 F.3d at 1024.  Moreover, the principle that a grantee return 

income earned from the unauthorized use of grant funds is well established.  See supra, p. 4-5; 

Opening Brief, p. 18-20.  Notice PIH 2009-6, section 7(c), simply articulates in writing that this 

established and existing principle applies in the context of unauthorized investments of 

NAHASDA grant money. 

CONCLUSION 
 

 For the foregoing reasons and those stated in Defendants’ opening brief, Defendants’ 

motion to dismiss should be granted, and Plaintiff’s Complaint should be dismissed. 

Respectfully submitted, 
 

      TONY WEST 
      Assistant Attorney General 
       

SHELDON J. SPERLING 
United States Attorney 

 

      /s/ Jennifer B. Kaplan                                          
      JENNIFER B. KAPLAN 
      MICHAEL SITCOV 
      U.S. Department of Justice 
      Civil Division, Federal Programs Branch 
      20 Massachusetts Ave., NW 
      Washington, D.C. 20001 
      Tel: (202) 514-3367; Fax: (202) 616-8470  
      Email: jennifer.b.kaplan@usdoj.gov 
 

Dated: October 15, 2010    Attorneys for Defendants 
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