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STATEMENT OF THE CASE 
 

This case presents the question of whether AMERIND Risk Management 

(AMERIND), a self-insured risk pool corporation which sold insurance coverage 

to Turtle Mountain Housing Authority (TMHA), should have to honor the terms of 

its insurance contract, which incorporates Turtle Mountain Tribal law.  The Turtle 

Mountain District Court, the Turtle Mountain Tribal Court of Appeals, and the 

United States District Court for the District of North Dakota have all held that 

although under tribal law, the tribe, and therefore TMHA, is immune from suit, 

AMERIND is not.  All three courts have held that under the circumstances of this 

case, a direct action exists against AMERIND as the sole remedy for TMHA’s 

negligence which caused the deaths of two members of the Turtle Mountain Tribe, 

and a serious injury to another member, following a fire in a rental housing unit 

owned by TMHA.  

AMERIND’s arguments to avoid its contractual obligations are both 

irrational and unjust.  They are irrational because AMERIND urges this Court to 

conclude that TMHA, which is immune from suit, needlessly purchased liability 

insurance coverage and that AMERIND, knowing that TMHA was immune from 

suit, charged TMHA for needless liability coverage. 

AMERIND’s arguments are also unjust because unlike the other tribal 

jurisdiction cases it cites, here, if AMERIND prevails, the Malaterre families are 
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without any options to address their injuries.  This result is contrary to the clear 

intent of all involved -- Congress which mandated liability insurance, TMHA 

which purchased liability insurance and AMERIND which sold liability insurance 

and indicated it was providing such coverage. AMERIND’s appeal, which urges 

this Court to sanction AMERIND’s irrational and unjust interpretation of the 

governing law should be denied. 

SUMMARY OF THE CASE 

On October 19, 2002, a fire occurred at Housing Unit #1221 on the Turtle 

Mountain Indian Reservation located in Dunseith, North Dakota.  (Docket No. 25, 

Ex. 1.)  The rental housing unit was owned by TMHA.  (Id.)  Stacey Bruce, age 26, 

and Ruth Poitra, age 14, died as a result of the fire.  (Id.)  Lonnie Thompson, age 

18, was seriously injured in the fire.  (Id.)  The house was negligently maintained 

by TMHA and TMHA’s negligence caused the injuries and deaths.  (Id.)  

On January 23, 2003, the families of Bruce and Poitra, represented by Myrna 

Malaterre and Carol Belgarde (hereafter “Malaterre”), initiated a wrongful death 

lawsuit against TMHA in Turtle Mountain Tribal Court.  (Id.) 

On February 19, 2003, TMHA entered a special appearance and moved for 

an order dismissing the Complaint.  (Id. at Ex. 3). TMHA claimed the Complaint 

was barred by sovereign immunity and TMHA contended it had “not made an 
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explicit waiver of its immunity to allow plaintiffs to pursue their claims, therefore, 

this action must be dismissed.”  (Id.) 

The tribal court did not immediately rule on the motion to dismiss.  Based on 

St. Claire v. Turtle Mountain Chippewa Casino. (TMAC 97-013), Malaterre served 

her First Amended Complaint on September 5, 2003. The new pleading added 

Lonnie Thompson as a plaintiff and AMERIND as a defendant.  (Joint Appendix 

“JA” pp. 109-112).  On October 24, 2003, AMERIND submitted its Answer.  (JA 

pp. 113-116). 

On January 29, 2004, AMERIND filed a Motion to Dismiss, claiming lack 

of personal and subject matter jurisdiction.1  (JA pp. 117-122). 

While both TMHA’s and AMERIND’s motions to dismiss were still 

pending, Malaterre filed a declaratory judgment action in United States District 

Court, District of North Dakota on July 1, 2004. (Docket No. 25, Ex. 17).  

Malaterre sought an order declaring that the AMERIND insurance policy issued to 

TMHA provided coverage for the fire on October 19, 2002.   On June 20, 2005, the 

                                            
1 AMERIND’s legal positions in this matter have evolved since this tragedy 
occurred over six years ago.  Among other things, AMERIND has argued: 

(1)  AMERIND did not do business on the Turtle Mountain Indian 
Reservation. (Docket No. 25, Ex. 10, 14); 

(2)  AMERIND was an entity of the Turtle Mountain Indian Tribe 
and thus entitled to sovereign immunity. (Docket No. 25, Ex. 28, 
33); and; 

(3)  The case was heard by the wrong judge. (Docket No. 25, Ex. 31, 
33). 
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Federal District Court (Judge Daniel Hovland) dismissed Malaterre’s declaratory 

judgment action. (Docket No. 25, Ex. 19). Malaterre v. AMERIND Risk 

Management, 373 F. Supp.2d 980 (D.N.D. 2005).  The Court held Malaterre must 

exhaust her tribal court remedies before the federal court would become involved 

in the dispute.2  

Because TMHA continued to press its immunity defense, Malaterre entered 

into a stipulation with TMHA to resolve the immunity issue on October 20, 2005.  

(JA pp. 84-85).  The stipulation provides, in part: 

2. Pursuant to the decision entitled St. Claire v. Turtle Mountain 
Chippewa Casino, (TMAC 97-013), the Plaintiffs amended 
their Complaint and added Amerind Risk Management as a 
named Defendant.  (A copy of the St. Claire case is attached to 
this Stipulation.)  

 
3. In reliance upon the St. Claire decision, Plaintiffs will proceed 

with their civil action against Amerind Risk Management.   
                                            
2 The Court explained: at 373 F. Supp. 985, n. 5: 
 

The Court would note in passing that coverage in this case appears to 
be relatively clear.  The Amerind Risk Management policy was 
purchased by the Turtle Mountain Housing Authority with federal 
funds and appears to provide coverage for the claims presented.  
Federal law requires the purchase of liability coverage by the Turtle 
Mountain Housing Authority to operate this type of housing project. 
The liability policy expressly covers third party claims for personal 
injury or “bodily injury” as defined within the policy.  None of the 
exclusions or defenses under the policy appear to have been triggered.  
Further, the claims of sovereign immunity asserted by Amerind to 
avoid coverage appear to be questionable at best.  Nevertheless, this 
Court will afford the tribal courts the first opportunity to address such 
matters.  (Emphasis added). 
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4. In reliance upon the St. Claire decision, the Plaintiffs stipulate 

to dismiss the Turtle Mountain Housing Authority as a named 
Defendant from this action.  (JA p. 84). 

 
On October 20, 2005, the tribal court held a hearing to consider the 

stipulation. AMERIND appeared and was represented by attorney Ronald Hodge. 

Pertaining to the stipulation to dismiss, the Court stated: 

“Okay.  Again, in light of the motion to dismiss the Turtle Mountain 
Housing Authority, the Court is going to go ahead and grant that 
motion.”  (Docket No. 25, Ex. 27, pp. 5, 8). 
 

The tribal court signed the Order dismissing TMHA on October 20, 2005. (JA p. 

84-85). 

 On November 11, 2005, AMERIND filed another Motion to Dismiss with 

the tribal court.  (Docket No. 25, Ex. 28).  On December 15, 2005, the tribal court 

issued a written Order Denying AMERIND’s Motion to Dismiss.  (JA pp. 86-87).  

Among other things, the tribal court held that AMERIND was subject to personal 

jurisdiction in the Turtle Mountain Court and was not entitled to sovereign 

immunity.  The tribal court also ruled that the St. Claire case was controlling 

precedent and AMERIND had assumed control over the defense of the litigation 

by its insurance “contract and its actions.” (JA p. 87). 

 On January 6, 2006, AMERIND filed a request for an interlocutory appeal to 

the Turtle Mountain Tribal Court of Appeals.  (JA pp. 138-141). On March 10, 
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2006, the Tribal Court of Appeals granted AMERIND permission to pursue an 

interlocutory appeal.  (Docket No. 25, Ex. 32). 

 After carefully considering AMERIND’s arguments, on July 9, 2007, the 

Turtle Mountain Tribal Court of Appeals refused to overturn the Turtle Mountain 

District Court’s decision denying AMERIND’s motion to dismiss.  (JA pp. 88-98).  

In its decision, the Turtle Mountain Court of Appeals affirmed its holding in St. 

Claire and held that AMERIND is not entitled to sovereign immunity protection.  

The Turtle Mountain Court of Appeals also concluded the AMERIND insurance 

policy covers the losses of individuals who are injured due to the negligence of 

TMHA employees. 

On September 4, 2007, AMERIND commenced this declaratory judgment 

action in United States District Court.  (JA pp. 1-9).  On November 14, 2008, the 

United States District Court (Judge Daniel Hovland) denied AMERIND’s motion 

for summary judgment and granted summary judgment in favor of Malaterre.  (JA 

pp. 225-239).  AMERIND Risk Management Corporation v. Malaterre, 585 F. 

Supp. 2d 1121 (D.N.D. 2008).  The court held that the Turtle Mountain Tribal 

Court has jurisdiction over AMERIND and that AMERIND’s insurance contract 

issued to TMHA allowed Malaterre to assert a direct action against AMERIND in 

the tribal court.   
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Judgment was entered on November 14, 2009, and AMERIND filed its 

Notice of Appeal on December 9, 2008. 

AMERIND’S STATEMENT OF THE FACTS 

As part of its Statement of the Facts, AMERIND asserts it was unaware 

Malaterre and TMHA were considering entering into a stipulation under St. Clair 

to address TMHA’s motion to dismiss.  (Brief, p. 9).  This assertion, besides being 

irrelevant, is false.  On July 15, 2003, counsel for Malaterre wrote to TMHA: 

It is pretty apparent that the St. Claire decision will have a strong 
bearing on this case.  Rather than serve an Amended Complaint on 
Amerind, I would ask that we first sit down and try to settle the case.  
We have an extremely strong case and it is clear that based on St. 
Claire, this case will go forward, regardless of who is the named 
defendant.  Amerind will be part of the case, either as the insurer or as 
the named defendant. (Emphasis added.)   

 
(JA p. 99). 

 
Further, on June 22, 2005, counsel for Malaterre wrote to AMERIND and 

TMHA and indicated that one of the options being considered in the tribal court 

action was: 

We could stipulate to dismiss TMHA and proceed only against 
Amerind Risk Management.   

 
(Docket No. 25, Ex. 20). 
 
 AMERIND was kept informed of the possibility that TMHA would be 

dismissed due to sovereign immunity and that Malaterre would proceed directly 

against AMERIND under St. Claire. 
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In its Statement of the Facts, AMERIND also implies the Turtle Mountain 

Tribal Council passed a resolution waiving sovereign immunity and that the waiver 

has some bearing on this case.  AMERIND is wrong on both counts.   

Approximately nine months after the fire, on July 21, 2003, the Turtle 

Mountain Tribal Council formally adopted a Resolution (TMBC 2454-07-03) 

indicating that if insurance coverage waives sovereign immunity, then the waiver 

is only as extensive as the coverage: 

WHEREAS, tribal members may be injured by purposeful or 
neglectful actions by the TMHA or its staff; and 
 
WHEREAS, the Tribe has absolute immunity from suit, and the Turtle 
Mountain Housing Authority is a political subdivision of the Tribe, 
therefore is cloaked in the Tribe[’]s sovereign immunity; now 
 
THEREFORE BE IT RESOLVED that the Turtle Mountain Housing 
Authority is cloaked in the Tribe[’]s sovereign immunity and to the 
extent that an insurance policy may have waived its immunity, that it 
be waived only to the scope of the insurance policy. 

 
(JA p. 172). 

The resolution does not waive the tribe’s immunity.  Based on its motion to 

dismiss, TMHA did not believe the resolution was a waiver of its immunity as it 

relates to Malaterre.  More significantly, however, the tribal council Resolution is 

not retroactive.   
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SUMMARY OF THE ARGUMENT 

 First, the Turtle Mountain Tribal Court has jurisdiction to hear and decide 

this case. The Turtle Mountain Appellate Court, applying established tribal law, 

permitted Malaterre to assert a direct action against AMERIND.  Specifically, the 

Tribal Court of Appeals granted Malaterre the opportunity to pursue wrongful 

death and personal injury claims arising from TMHA’s negligent conduct in the 

maintenance of a rental housing unit insured by AMERIND. Under established 

federal law, the tribal court decision should stand as the undisputed evidence 

shows that AMERIND had a consensual relationship with TMHA through an 

insurance policy/contract covering property damage and personal/bodily injury 

claims. The undisputed evidence also shows that Malaterre’s claim is related to the 

insurance contract issued to TMHA by AMERIND.  Accordingly, the tribal court 

has jurisdiction under the first exception set forth in Montana v. United States, 450 

U.S. 544 (1981) reh’g denied (June 1, 1981), and its progeny.   

 Second, the AMERIND insurance policy issued to TMHA contains a 

“conform to Tribal Law” clause which amends the policy to conform to the Turtle 

Mountain Tribal law.  In the present case, this clause amended the AMERIND 

insurance policy to follow tribal law which allows a direct action against an insurer 

in limited circumstances. 
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 Third, federal law mandates liability coverage for Indian housing authorities.  

24 C.F.R. §§ 1000.136(a) and 138 demonstrate Congress’s intention to provide 

liability coverage to individuals injured as a result of a housing authority’s 

negligence.   

 Fourth, Congress has not expressly or impliedly preempted a direct action 

against an insurer in tribal court.  A direct action against an insurer in tribal court 

does not interfere with Congress’s objective of providing adequate insurance 

coverage, including liability protection, for housing authorities or preserving the 

financial stability of those housing authorities. 

ARGUMENT 

I.   THE FEDERAL DISTRICT COURT CORRECTLY RULED THAT 
THE TURTLE MOUNTAIN TRIBAL COURT HAS JURISDICTION 
OVER THIS MATTER. 

 
A. The Turtle Mountain Tribal Court Has Jurisdiction Over AMERIND.   

Federal courts must defer to tribal court decisions unless the tribal court did 

not have jurisdiction to hear the dispute.  See Iowa Mutual Ins. Co. v. LaPlante, 

480 U.S. 9, 19 (1987).  In Iowa Mutual, an insurance company sought a 

declaratory judgment against members of the Blackfeet Indian Tribe, claiming it 

had no duty to defend or indemnify its insureds.  The Supreme Court repeated the 

“longstanding policy of encouraging tribal self-government.”  Id. at 14.  The court 

also explained that tribal courts play a vital role in tribal self-government and the 
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federal government has consistently encouraged their development.  Id. at 15.  

Ultimately, the Iowa Mutual court stated that unless the tribal court lacked 

jurisdiction, the federal court must defer to the tribal court system and refrain from 

re-litigating the issues decided in the tribal court.  Id. at 19.  See also, Bruce H. 

Lien Company v. Three Affiliated Tribes, 93 F.3d 1412, 1419 (8th Cir. 1996) (citing 

Iowa Mutual, the court stated “[t]he exercise of tribal jurisdiction over activities of 

non-Indians is an important part of tribal sovereignty.”)     

The court in Weeks Construction, Inc. v. Oglala Sioux Housing Authority, 

797 F.2d 668 (8th Cir. 1986) stated: 

“Indian tribes are ‘distinct, independent political communities, 
retaining their original natural rights’ in matters of local self-
government,” Santa Clara Pueblo, 436 U.S. at 55, 98 S.Ct. at 1675, 
although Congress has plenary authority to limit, modify, or eliminate 
the powers of local self-government which tribes otherwise possess.  
Id.   The Supreme Court has repeatedly recognized that tribal courts 
have inherent power to exercise civil jurisdiction over non-Indians in 
disputes affecting the interests of Indians which are based upon events 
occurring on a reservation.  See, e.g., Montana v. United States, 450 
U.S. 544, 566, 101 S. Ct. 1245, 1258, 67 L.Ed.2d 493 (1981) 
(citations omitted).  …  The power to hear and adjudicate disputes 
arising on Indian land is an essential attribute of that sovereignty.  
(Emphasis added).   
 

Id. at 673.  Nonmembers of a tribe who choose to affiliate with the Indians or their 

tribes through consensual relationships may anticipate tribal jurisdiction when their 

contracts affect the tribe or its members.  Smith v. Salish Kootenai College, 434 

F.3d 1127, 1140 (9th Cir. 2006).  A tribe’s civil jurisdiction over nonmembers is 
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limited but is broadest with respect to non-members who voluntarily involve 

themselves with tribal activities.  Penn v. United States, 335 F.3d 786, 790 (8th Cir. 

2003) (reh’g and reh’g en banc denied) (September 11, 2003) (citing Montana v. 

United States, 450 U.S. 544 (1981) reh’g denied (June 1, 1981) and Nevada v. 

Hicks, 533 U.S. 353 (2001)).   

Unless the federal court determines that the tribal court lacked jurisdiction, 

proper deference to the tribal court system precludes re-litigation of issues resolved 

in the tribal forum.  See U.S. ex rel. Kishell v. Turtle Mountain Housing Authority, 

816 F.2d. 1273, 1277 (8th Cir. 1987) and Smith v. Babbitt, 875 F. Supp. 1353, 1366 

(D. Minn. 1995) (tribal courts play a vital role in encouraging tribal self-

government and the federal government has repeatedly encouraged their 

development).  See also, Burrell v. Armijo, 456 F.3d 1159, 1168 (10th Cir. 2006) 

(unless the district court finds that the tribal court lacked jurisdiction, it must 

enforce the tribal court judgment without reconsidering issues decided by the tribal 

court). 

An Indian tribe generally retains sovereignty by way of tribal self-

government and control over aspects of its internal affairs. Brendale v. 

Confederated Tribes and Bands of the Yakima Indian Nation, 492 U.S. 408, 425 

(1989) reh’g denied (Aug. 30, 1989).  See also, Plains Commerce Bank v. Long 

Family Land and Cattle Company, Inc., 128 S. Ct. 2709, 2718 (2008) (for nearly 
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two centuries, the Supreme Court has recognized Indian tribes as “distinct, 

independent political communities qualified to exercise many of the powers and 

prerogatives of self-government”).  

The tribes’ tort system is an important means by which the tribes regulate 

the domestic and commercial relations of its members.  Smith, 434 F.3d at 1140.  

Tort liability has historically been a means for compensating injured parties and 

punishing guilty parties for their willful or negligent acts.  Id.   

AMERIND’s arguments in support of its request for declaratory relief, and 

before this Court, are different from its arguments presented to the Tribal District 

Court and the Tribal Court of Appeals.  Such a shifting of its position is antithetical 

to the requirement that it exhausts its remedies in tribal court.  Arguments not 

raised as part of the tribal court process should not be considered by this Court.  

See AG Organic, Inc. v. John, 892 F. Supp. 466, 477 (W.D.N.Y. 1995) (“[t]he 

policy interests underlying the exhaustion doctrine -- in particular, the protection of 

tribal sovereignty, including the preservation of the independence and authority of 

the tribal courts -- dictate that, except in the most unusual circumstances, claims of 

bias or incompetence be raised first and fully litigated in the tribal court system”); 

and A&A Concrete, Inc. v. White Mountain Apache Tribe, 781 F.2d 1411, 1417 (9th 

Cir. 1986) (“[a]ppellants’ failure to challenge [the tribal judge] for bias or on 
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competence grounds precludes them from raising this question in the federal 

courts”). 

B. The St. Claire Decision. 
 

In St. Claire v. Turtle Mountain Chippewa Casino, the Turtle Mountain 

Court of Appeals balanced the principles of sovereign immunity with the right of 

an injured person to seek redress for personal injury.  (JA pp. 100-108).  The trial 

court ruled that the tribal entity waived sovereign immunity up to its insurance 

policy limits.  The St. Claire court reversed that decision and held that the Turtle 

Mountain Chippewa Casino did not waive sovereign immunity by purchasing 

liability insurance.  However, the Court of Appeals further stated:  

Several courts, including the North Dakota Supreme Court, see James 
v. Young, 43 N.W.2d 692 (N.D. 1950), have held that when the 
procurement of liability insurance is statutorily mandated, the primary 
purpose of the insurance is to protect third parties and not to 
indemnify the insured.  (Citations omitted).  Other courts have held 
that an insurance carrier may be joined as a party defendant even 
absent the joinder of the insured.  (Citations omitted). 
 

*** 
Therefore, if the insurance procured by the Casino in this case is 
mandated by tribal or federal law, the Plaintiff may proceed directly 
against the Casino’s insurance carrier, notwithstanding the inability of 
the Plaintiff to join the Casino as a party defendant.  

 
(JA pp. 106-107).  Thus, the St. Claire decision established, in 1998, the following 

legal principles in Turtle Mountain: 

Case: 08-3949     Page: 21      Date Filed: 03/12/2009 Entry ID: 3526531



15

 

(1) If a tribal or federal law mandated insurance coverage for the 
tribal entity, then a direct action would lie against the insurance 
carrier; and 

 
(2) The tribal entity could be dismissed from the case. 

 
As will be discussed below, the St. Claire precedent was followed in the 

AMERIND case. 

C.  The Malaterre Decision. 
 
 In AMERIND Risk Management Corp. v. Malaterre (TMAC 06-003), the 

court re-examined the St. Claire case and thoroughly discussed the factors it 

considered -- including all of the arguments raised by AMERIND -- before 

reaching a decision.  (JA pp. 88-98).  After doing so, the AMERIND court 

affirmed the tribal court ruling that Malaterre can bring a direct action against 

AMERIND because federal law mandates that Indian housing authorities procure 

liability insurance pursuant to 24 C.F.R. § 1000.136(a).  (JA pp. 89, 96).  The 

AMERIND court further stated: 

The Appellees [Malaterre] should have the opportunity to demonstrate 
that the Housing Authority and its employees were negligent and that 
this negligence resulted in a liability subject to indemnification.   

 
(JA p. 89).  The AMERIND court examined the applicable provisions in the 

AMERIND policy and stated:  

The Court has reviewed the policy and finds nothing therein excluding 
liability claims arising from losses sustained by tenants or guests in 
Housing units. 
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(JA p. 96).  The ultimate holding of AMERIND was a simple affirmation of 

fairness and due process: 

The Court therefore concludes that the lower court did not err in 
finding that a direct action could lie against Amerind if the Appellees 
can demonstrate that the Turtle Mountain Housing Authority was 
negligent and that said negligence breached a duty of care owed to 
them.   
 

(JA p. 97).     

Absent the St. Claire decision, the AMERIND action would have continued 

as a “typical” wrongful death and personal injury lawsuit against TMHA.  

However, TMHA’s further appearance was not necessary so it was dismissed after 

AMERIND was named as a defendant. (JA p. 84).  The stipulation dismissing 

TMHA from the tribal court lawsuit referenced the St. Claire decision and made it 

clear that the parties were relying upon that decision in the tribal court proceeding. 

(Id.)  Under the circumstances, Malaterre had a right to rely upon established tribal 

law in naming AMERIND as a defendant and dismissing TMHA.   (JA pp. 100-

08). 

 Contrary to AMERIND’s argument, a direct action will not raise any “new 

insurance costs” for TMHA or AMERIND.  (Brief, p. 33).  Malaterre, like any tort 

plaintiff, must prove TMHA was negligent and that its negligence was a proximate 

cause of any resulting damages.  Malaterre is not seeking any compensation above 

and beyond the “typical” wrongful death and personal injury damages.  (In other 

Case: 08-3949     Page: 23      Date Filed: 03/12/2009 Entry ID: 3526531



17

 

words, Malaterre is not seeking damages against AMERIND, except those arising 

from TMHA’s negligent conduct.)  This is not a situation where Malaterre is 

seeking to collect for the negligence of TMHA and then claiming additional 

damages from AMERIND. Quite simply, the St. Claire and AMERIND appellate 

court decisions do not place any new or additional insurance costs on TMHA or 

AMERIND. 

Finally, AMERIND claims that it was unaware of discussions to dismiss 

TMHA from the tribal court lawsuit. (Brief, p. 9).  AMERIND was well aware of 

the potential TMHA dismissal long before it occurred. The possibility of 

dismissing TMHA and continuing against AMERIND alone was initially raised in 

a letter to AMERIND’s counsel on June 22, 2005, approximately four months 

before the dismissal. (Docket No. 25, Ex. 20).  The second time the possibility was 

raised occurred on September 23, 2005, approximately one month before the 

dismissal. (Docket No. 25, Ex. 23).  The assertion that AMERIND was unaware of 

TMHA’s possible dismissal is false.  The federal district court correctly ruled that 

the Turtle Mountain Tribal Court has jurisdiction over AMERIND in this case.  

Iowa Mutual, 480 U.S. at 19.      
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II. THE FEDERAL DISTRICT COURT CORRECTLY RULED THAT 
THE FIRST EXCEPTION SET FORTH IN MONTANA V. UNITED 
STATES APPLIES TO THIS CASE. 

 
A. AMERIND Has a Consensual Relationship With TMHA. 

AMERIND concedes that it has an insurance contract with TMHA.3    

(Brief, pp. 7, 14-15).  Yet, AMERIND makes the remarkable statement that the 

federal district court erred in its understanding “that in order to apply the first 

exception [to Montana], there must be a voluntary commercial, dealing, lease or 

other arrangement between the nonmember [AMERIND] and the tribal member 

[Malaterre].”  (Id. at 17).  This assertion is incorrect.  The first exception to 

Montana does not require a consensual relationship between AMERIND and 

Malaterre.  Instead, the first exception can be satisfied by a consensual relationship 

between the nonmember (AMERIND) and the tribe (TMHA).   

Montana v. United States, 450 U.S. 544 (1981) reh’g denied (June 1, 1981), 

involved a tribe’s attempt to regulate hunting and fishing by non-Indians on non-

Indian land within the reservation. Id. at 547.  The Montana court stated, among 

other things, that the attempted regulation was improper as there was no clear 

relationship between the regulation and the tribal self-government or internal 

relations.  Id. at 564.  The Montana court formulated two exceptions to the general 

                                            
3 See Sections III and IV infra. 
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proposition that the inherent sovereign powers of an Indian tribe do not extend to 

activities of nonmembers.  Id. at 565.  The court stated: 

To be sure, Indian tribes retain inherent sovereign power to exercise 
some forms of civil jurisdiction over non-Indians on their 
reservations, even on non-Indian fee lands.  A tribe may regulate, 
through taxation, licensing, or other means, the activities of 
nonmembers who enter consensual relationships with the tribe or its 
members, through commercial dealing, contracts, leases, or other 
arrangements.  (citations omitted).  A tribe may also retain inherent 
power to exercise civil authority over the conduct of non-Indians on 
fee lands within its reservation when that conduct threatens or has 
some direct effect on the political integrity, the economic security, or 
the health or welfare of the tribe.  (citations omitted). 
 

Id. at 565-66.  Nonmembers of a tribe who choose to affiliate with the Indians or 

their tribes through consensual relationships may anticipate tribal jurisdiction when 

their contracts affect the tribe or its members.  Smith, 434 F.3d at 1138. 

 AMERIND’s reliance upon Atkinson Trading Company, Inc. v. Shirley, 532 

U.S. 645 (2001) and Strate v. A-1 Contractors, 520 U.S. 438 (1997), regarding the 

absence of a consensual relationship in the present case is misplaced. Strate 

involved a two-vehicle accident on a state-owned highway where non-tribe 

members were injured. Id. at 442. The plaintiff argued that the tribal court had 

jurisdiction as one of the defendants had a subcontract to work within the 

reservation.  Id. at 457.  The issue on appeal was whether a tribal court had 

jurisdiction over a civil action arising out of a motor vehicle accident that occurred 

on a portion of a public highway located on reservation land which was maintained 
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by the State of North Dakota.  Id. at 442.  The Strate court reaffirmed the “general 

rule” in Montana that absent Congressional direction, Indian tribes lack civil 

authority over the conduct of non-members on non-Indian land within the 

reservation.  Id. at 453.  The Strate court stated: 

Montana thus described a general rule that, absent a different 
congressional direction, Indian tribes lack civil authority over the 
conduct of nonmembers on non-Indian land within a reservation, 
subject to two exceptions: The first exception relates to nonmembers 
who enter consensual relationships with the tribe or its members; the 
second concerns activity that directly affects the tribe’s political 
integrity, economic security, health, or welfare.   

 
Id. at 446.  The Strate court determined that the accident occurred on a portion of a 

highway that ran through the reservation but was not under the dominion or control 

of the tribe.  The court stated that the claim was “distinctly non-tribal in nature” as 

the claim arose between two non-members involved in a “run-of-the-mill” car 

accident.  Id. at 457.  Under the facts of the case, the tribe was a “stranger” to the 

accident so the tribal court did not have jurisdiction.  Id.  Ultimately, the Strate 

court held that tribal courts may not entertain claims against non-members arising 

out of car accidents on state highways, absent a statute or treaty stating otherwise.  

Id. at 442.  

 In Atkinson Trading, 532 U.S. 645 (2001), the Tribal Tax Commissioner 

attempted to impose a hotel occupancy tax on a hotel located on non-Indian fee 

land which was owned by a nonmember.  The Tax Commissioner justified the 
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hotel occupancy tax by arguing that the hotel and its guests benefited from tribal 

emergency services.  Under the facts of that case, the Atkinson Trading court 

determined that the relationship between the nonmember hotel owner and the tribe 

was too tenuous to create a consensual relationship and struck down the tax.  Id. at 

656-57.  Put another way, the “consensual relationship [between the nonmember 

and the tribe] did not stem from commercial dealing, contracts, leases or other 

arrangements.”  Id at 655. 

 Likewise, Philip Morris USA, Inc. v. King Mountain Tobacco Company, 

Inc., 552 F.3d 1098 (9th Cir. 2009), is not helpful as it involved a federal trademark 

action involving a tribal corporation.  Id. at 1100.  Philip Morris filed suit in 

federal court and sought an injunction preventing King Mountain from selling 

cigarettes that resembled the “Marlboro” brand.  Id. at 1100-01. The “focus” of the 

complaint was the continuing, nationwide sale of cigarettes via the Internet and 

other outlets beyond the reservation.  Id. at 1109.  Among other things, the Philip 

Morris court determined that the tribal court did not have “colorable” jurisdiction 

as the complaint involved the “nationwide geographic scope of Philip Morris’s 

claims.”  Id. at 1108-09.  The present case is obviously fundamentally different as 

the dispute involves a single event in a rental housing unit owned by TMHA and 

located within the geographic borders of the Turtle Mountain Reservation.   
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 In an attempt to deflect attention from the language of the first exception set 

forth in Montana, AMERIND focuses on the lack of a consensual relationship 

between AMERIND and Malaterre. (Brief, pp. 14-17). In doing so, AMERIND 

ignores the plain language of the first Montana exception which allows tribal 

jurisdiction when “nonmembers enter into consensual relationships with the tribe 

or its members through commercial dealings, contracts, leases or other 

arrangements.”  (Emphasis added). 

As will be discussed further in Sections III and IV of this brief, there is 

undisputed evidence of a consensual relationship between AMERIND and TMHA 

through “commercial dealings” and “contracts.” AMERIND issued an insurance 

contract/policy and entered into a “Membership Subscription Agreement” with 

TMHA regarding its housing units located on the Turtle Mountain Reservation.  

(JA pp. 19-80). The insurance policy provided by AMERIND to TMHA includes 

third-party coverage for personal/bodily injury claims as defined by the Certificate 

of Coverage.  (JA pp. 54, 63, 65).  The Membership Subscription Agreement sets 

forth the formula for calculating contributions (i.e., premium payments) owed to 

AMERIND for insurance coverage.  (JA pp. 21, 31).  AMERIND entered into a 

consensual relationship “with the tribe or its members” when AMERIND agreed to 

provide insurance to TMHA for personal injury and property losses on housing 

units, including the unit involved in the fire on October 19, 2002.   
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TMHA has obtained federal funds from the Department of Housing and 

Urban Development (HUD) for its housing block grants in the past several years:  

2000 - $5,905,493; 2001 - $6,191,618; 2002 - $5,926,446; 2003 - $5,191,183; and 

2004 - $5,378,334.  (JA pp. 184-86).  TMHA used those federal funds to purchase 

insurance coverage through AMERIND as required by federal law:  2000 - 

$314,160; 2001 - $324,704; 2002 - $370,380; 2003 - $453,109; and 2004 - 

$418,489.  (JA pp. 190-92).  Thus, TMHA paid and AMERIND received almost 

$1.9 million in premiums in the years surrounding the fire at issue.4     

AMERIND has also developed a close, commercial relationship with 

TMHA’s employees and board members.  Luverne Richard (Dicky) Schroeder, the 

Business Manager for TMHA who is also in charge of insurance claims, testified 

that he attends AMERIND’s annual meetings -- which are not open to the general 

public -- and relays the insurance information to the TMHA Board of Directors.  

(Id. at 177, 186, 189, 198).  Besides Schroeder, other TMHA employees also 

attend the AMERIND annual meetings and insurance training sessions including 

the executive director, housing unit inspectors, and tenant service representatives.  

(Id.)  Schroeder is also an alternate board of director’s member for AMERIND.   

(Id. at 188). 

                                            
4 Why would AMERIND list “Business Liability Coverage” of “$1,000,000 Each 
Occurrence” if it did not expect to pay any liability claims?  Why would TMHA 
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Under the facts and circumstances in this case, AMERIND certainly availed 

itself to the tribal court’s jurisdiction by voluntarily entering into the Membership 

Subscription Agreement and multiple insurance contracts with TMHA. Smith, 434 

F.3d at 1138.  The federal district court correctly ruled that the first exception set 

forth in Montana v. United States was satisfied in this case. 

B. Malaterre’s Claim Is Related To The Consensual Relationship 
Between AMERIND And TMHA. 

 
Besides the consensual relationship between AMERIND and TMHA, there 

is evidence that Malaterre’s action is related to that consensual relationship.  This  

evidence includes:  tribal members injured or killed in a fire on October 19, 2002 

(Docket 25, Ex. 1); the rental housing unit where the fire occurred is owned by 

TMHA, a political subdivision of the Turtle Mountain Tribe (Id.); TMHA provides 

rental housing units, including the unit where the fire occurred, to members of the 

Turtle Mountain Tribe (Id.); TMHA employees were allegedly negligent in 

maintaining the unit where the fire occurred (Id.); the unit where the fire occurred 

is insured by AMERIND, a self-insured risk pool corporation that only provides 

insurance to tribes or their housing authorities (Brief, p. 3); TMHA purchased 

personal injury/bodily injury, property damage, business liability, employee 

dishonesty, and housing officials’ liability coverage from AMERIND (JA p. 32); 

                                                                                                                                             
pay premiums for liability insurance if it did not expect protection from liability 
claims?     
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AMERIND is contractually required to “cover” any damages TMHA is obligated 

to pay for personal/bodily injury, including death, arising out of an accident/loss on 

the property owed by TMHA (JA pp. 38-40, 54, 63, 65); the amount of “Business 

Liability Coverage” provided to TMHA by AMERIND is “$1,000,000 Each 

Occurrence” (Id.); and TMHA paid and AMERIND received approximately $1.9 

million in contributions/premiums for insurance coverage between 2000 and 2004 

(JA pp. 190-92). 

Plainly stated, AMERIND is a defendant in this action because it entered 

into a consensual relationship “with the tribe or its members” via the Membership 

Subscription Agreement and the insurance policy issued to TMHA.  Malaterre is 

asserting a wrongful death and personal injury tort claim, seeking damages caused 

by TMHA’s conduct in negligently maintaining the rental housing unit where the 

fire occurred on October 19, 2002.  The insurance policy issued by AMERIND to 

TMHA is at the heart of this litigation as any damages awarded by the fact-finder 

will be paid by AMERIND.     

Incredibly, AMERIND claims that the dispute in this case is “distinctively 

non-tribal in nature.”  (Brief, p. 19).  As stated above, the present case involves a 

tribal member’s claim for wrongful death or personal injury damages arising from 

a fire at a housing unit owned by TMHA and located on the Turtle Mountain 

Reservation.  AMERIND is named as a defendant in the tribal court lawsuit, in 
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accordance with established tribal law, because it is contractually required to pay 

for damages owed as a result of TMHA’s negligence.  Under the facts and 

circumstances in this case, AMERIND certainly availed itself to the tribal court’s 

jurisdiction by voluntarily entering into the Membership Subscription Agreement 

and multiple insurance contracts with TMHA. Smith, 434 F.3d at 1138 and Penn, 

335 F.3d at 790.  The federal district court correctly ruled that the first exception 

set forth in Montana v. United States was satisfied in this case.     

III. MEMBERSHIP SUBSCRIPTION AGREEMENT 

A. The Federal District Court Correctly Ruled That AMERIND Entered 
Into A Voluntary Consensual Relationship With TMHA Through The 
Membership Subscription Agreement. 

 
 AMERIND entered into a “Membership Subscription Agreement” with 

TMHA on June 3, 2002.  (JA pp. 19-31).  Among other things, the agreement 

defined the relationship and responsibilities of AMERIND and TMHA with 

respect to insurance coverage issued on TMHA property. (Id.). The Membership 

Subscription Agreement further required AMERIND to financially protect TMHA 

in exchange for contributions/premium payments as calculated by AMERIND.  

(JA pp. 21, 26).  The federal district court correctly ruled that AMERIND entered 

into a voluntary consensual relationship with TMHA through “commercial 

dealings” and “contracts” to provide insurance coverage for wide ranging claims, 
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including personal/bodily injury claims, asserted against TMHA.  See Montana, 

450 U.S. at 565-66. 

IV.   THE AMERIND INSURANCE POLICY  

A. Business Liability Coverage. 

AMERIND concedes that it “issued a policy to the Turtle Mountain Housing 

Authority to cover liability claims arising out of federally subsidized housing on 

the Turtle Mountain Reservation.”  (Brief, pp. 7, 14-15).  Specifically, “[t]his 

Scope of Coverage document is a contract between you [TMHA] and us 

[AMERIND].”  (JA p. 34).  AMERIND agreed to provide liability coverage in 

various areas -- Business/Primary, Business/Excess, Employee Dishonesty, and 

Tribal Housing Officials.  (JA p. 32).  With respect to Business/Primary and 

Business/Excess coverages, the amount totaled “$1,000,000 Each Occurrence.”  

(Id.). 

AMERIND issued the insurance policy to TMHA on or about December 28, 

2001.  (JA pp. 32).  The coverage began on January 1 and ended on December 31, 

2002.  (JA pp. 33).  The relevant portions of the AMERIND insurance policy state: 

Business Liability Coverage 

We cover damages a covered person is legally obligated to pay for 
advertising injury, personal injury or property damage which take 
place anytime during the term of coverage and are caused by an 
occurrence, unless stated otherwise or an exclusion applies.  
Exclusions to this coverage are described in the Cause of Loss 
Exclusions Section.   
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* * * 

Personal Injury means injury arising out of one or more of the 
following: 
 
 1. Bodily injury;   
 
Bodily Injury means physical injury to one’s body, sickness or 
disease sustained by a person, mental anguish, including death 
resulting from any of these at any time. 

 
Covered Person means the Tribe, IHA or TDHE designated in the 
Certificate of Coverage as: 
 

a. A partnership or joint venture.  Your members or 
partners are also covered persons, but only with respect 
to the conduct of your business. 

 
b. An organization other than a partnership or joint venture.  

Your executive officers and directors are also covered 
persons, but only with respect to their duties as your 
officers or directors.  Your stockholders are also covered 
persons, but only with respect to their liability as 
stockholders. 

 
Each of the following is also a covered person: 
 
 1. Your employees, other than your executive 

officers, but only for acts within the scope of their 
employment by you. 

 
* * * 

Occurrence means a loss or accident to which this Scope of 
Coverage applies occurring within the coverage territory during the 
term of coverage shown on the Certificate of Coverage.  Continuous 
or repeated exposure to substantially the same general conditions, 
unless excluded, is considered to be one occurrence. 
 

* * * 
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Coverage territory means: 
 
 a. Indian Country including all tribal lands owned, in trust, 

leased, occupied or otherwise controlled by an officially 
recognized Native American Indian Tribe or Alaska 
Native Village or Village Corporation; 

 
* * * 

(JA pp. 38-40, 54, 63, 65). The Malaterre claim certainly falls within the 

AMERIND insurance policy issued to TMHA as the fire was allegedly caused by 

the negligent maintenance of a TMHA rental housing unit located on the Turtle 

Mountain Indian Reservation in Dunseith, North Dakota, on October 19, 2002, 

which led to the deaths of Stacey Bruce and Ruth Poitra, as well as the serious 

personal/bodily injury to Lonnie Thompson.   

AMERIND misinterprets the alleged “disclaimer” for third party claims, like 

Malaterre.  (Brief, pp. 15-16).  There is no claim here that tenants or other third 

parties are “covered” (i.e., protected from liability claims) by AMERIND’s 

insurance policy.   (In other words, the policy does not “cover” tenants for liability 

claims asserted against tenants or other third parties.)  However, the general 

reference to “liability coverage” for personal/bodily injury clearly encompasses all 

types of liability claims, including those asserted by tenants or third parties.  

Moreover, there is no reason to specify that the insurance includes claims asserted 

by “tenants or third parties” as the policy language is written broadly.  Tenants and 

third parties are entitled to compensation for damages caused by TMHA’s 
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negligence under the terms of the policy.  The terms of the AMERIND insurance 

policy provide coverage for the various claims, including personal/bodily injury 

claims, asserted against TMHA in this case.  (JA pp. 38-40, 54, 63, 65).           

 B. Conforming To Tribal Law.   

The AMERIND insurance policy also states: 

7. Conforming to Tribal Law.  If any provision of this 
policy conflicts with tribal laws of your Tribe, this 
policy is amended to conform to those laws.   

 
(JA p. 36). 

Exceptions and limitations in an insurance policy are strictly construed 

against the insurer.  Reaud, Morgan & Quinn, Inc. v. Old Republic Insurance Co., 

144 F. Supp.2d 680, 684 (E.D. Texas 2001).  See also Regents of the University of 

Michigan v. Employees of Agency Rent-A-Car Hospital Association, 122 F.3d 336, 

339 (6th Cir. 1997) (an insurer has a duty to express clearly the limitations in its 

policy and any ambiguity will be construed strictly against the insurer); America 

Online, Inc. v. St. Paul Mercury Insurance Co., 207 F. Supp.2d 459, 465 (E.D. 

Virginia 2002) (same). 

   AMERIND explains that in accordance with a “common and expedient 

practice,” the “conform to Tribal Law” clause was inserted into the policy so 

AMERIND can issue one policy to multiple tribes.  (Brief, p. 20).  However, if 

AMERIND did not intend to have its policy amended to conform to the laws of the 
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various tribes, it should not have included the clause in the insurance policy.  The 

plain and unambiguous language of the “conform to Tribal Law” clause requires 

that, in the event the policy conflicts with tribal law, the policy is amended to 

conform to tribal law.  AMERIND’s attempt to limit the “conform to Tribal Law” 

provision to statutes or the Turtle Mountain Tribal Code only is an obvious 

misreading of its own policy.  (Id. at 21).  The provision does not reference statutes 

or limit the applicability to codes as it contains the broad term “laws.”  AMERIND 

certainly had the opportunity to craft different language in its insurance policy if it 

was concerned about “expansive financial obligations prohibited or preempted by 

federal law.”  (Id. at 20).  Likewise, AMERIND had the opportunity to clarify 

whether the provision applied to federal law or federal matters.  (Id. at 28).  

AMERIND is not in a position to complain about the “conform to Tribal Law” 

language as it drafted the policy.  See Regents of the University of Michigan, 122 

F.3d at 339.    

 Moreover, as set forth above, the St. Claire decision has been the “law” of 

the Turtle Mountain Reservation since 1998. Despite the obvious, AMERIND 

apparently believes that a decision of the Turtle Mountain Appellate Court does 

not constitute the “law” in the Turtle Mountain Tribal Court system. AMERIND’s 

own insurance policy language requires the conformance to Turtle Mountain law 
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which allows a direct action against AMERIND.5 The federal district court 

correctly ruled that the AMERIND insurance policy required the conformance to 

tribal law which allows for a direct action in this case.  Iowa Mutual, 480 U.S. at 

19; Weeks Construction, 797 F.2d at 673.  

V.   THE FEDERAL DISTRICT COURT CORRECTLY UPHELD THE 
TRIBAL COURT OF APPEALS’ DECISION THAT FEDERAL LAW 
REQUIRES THE PURCHASE OF LIABILITY INSURANCE BY 
INDIAN HOUSING AUTHORITIES 

 
A. 24 C.F.R. § 1000.136(a) Mandates Liability Insurance Coverage For 

Indian Housing Authorities. 
 

 AMERIND concedes that federal regulations require the purchase of 

insurance by Indian housing authorities.  (Brief, p. 22).  AMERIND argues that the 

federal statutes and regulations are only designed to protect Indian housing 

authorities from losses, not third party liability claims, and that the federal 

regulations must explicitly reference “losses to tenants or other third parties” in 

order to be covered.  (Brief, pp. 22-24).  These arguments are contrary to the 

federal regulations which specifically address liability insurance coverage for 

Indian housing authorities.   

In interpreting a statute, we begin our inquiry with the language of the 

statute.  Doe v. Department of Veterans Affairs, 519 F.3d 456, 461 (8th Cir. 2008) 

                                            
5 Although the “conform to Tribal Law” provision was not specifically referenced 
in Malaterre’s responsive brief in the declaratory judgment action filed by 
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reh’g and reh’g en banc denied (July 10, 2008).  Construing a statute, this court 

looks first to its plain meaning.  United States v. Berger, 553 F.3d 1107, 1109 (8th 

Cir. 2009).  

There is no evidence that Congress intended to only protect housing 

authorities and preclude the public from recovering damages caused by a housing 

authority’s negligent conduct.6  Congress specifically included liability claims in 

its required coverage for Indian housing authorities.  24 C.F.R. § 1000.136(a) 

states: 

The recipient [Indian housing authority] shall provide adequate 
insurance either by purchasing insurance or by indemnification 
against casualty loss by providing insurance in adequate amounts to 
indemnify the recipient against loss from fire, weather, and liability 
claims for all housing units owned or operated by the recipient.  
(Emphasis added).  
 
Thus, federal law states that TMHA “shall” provide adequate insurance for 

“liability claims.”  24 C.F.R. § 1000.136(a).  The inclusion of language specifically 

requiring insurance for “liability claims” in 24 C.F.R. § 1000.136(a) clearly shows 

that Congress intended coverage for injured third persons.  Presumably, Congress 

would not have included “liability claims” language in the regulations if it did not 

intend to require such coverage.     

                                                                                                                                             
AMERIND, Malaterre has argued from the beginning that the St. Claire decision is 
established tribal law and that AMERIND is bound to follow that law. 
6 Why would Congress limit the protection to the housing authorities and ignore 
the individuals injured by the housing authority’s negligence? 
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The term “liability insurance” generally refers to the insured’s responsibility 

to a third party.  Continental Western Ins. Co. v. Heritage Estates Mut. Housing 

Ass’n, Inc., 77 P.3d 911, 913 (Colo. App. 2003).  As stated in Vol. 15 HOLMES’ 

APPLEMAN ON INSURANCE 2d, Section 111.1, p. 10: 

Liability insurance may fittingly be described as general liability 
insurance insuring either the direct or contingent liability of the 
insured.  As explained in the next section, liability can be classified as 
third-party insurance because liability insurance does not directly 
recompense the insured for the insured’s own loss.  Rather, liability 
insurance protects the insured against damages which he may be liable 
to pay third parties arising out of the insured’s conduct.  In other 
words, liability insurance protects the insured against monetary 
consequences of the insured’s own tortious conduct as provided for in 
the liability insurance policy.  (Emphasis added). 
 
As set forth in APPELMAN above, it is impossible for an insured to file a 

liability claim against itself so the regulation’s language only makes sense if it 

applies to third party claims. Moreover, federal law does not need to specifically 

reference “losses to tenants or other third parties” as the language “liability claims” 

certainly encompasses claims by those individuals. 

Congress clearly intended to include liability insurance coverage for 

individuals injured as a result of a housing authority’s negligence.  Congress would 

have selected different language if it did not intend to mandate liability insurance 

coverage for Indian housing authorities.  A plain reading of the language contained 

in 24 C.F.R. § 1000.136(a) shows that coverage for liability claims is required for 

Indian housing authorities, including TMHA.  Doe, 519 F.3d at 461.      
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B. 24 C.F.R. § 1000.138 Mandates Adequate Insurance Coverage To 
Protect The Financial Stability Of Indian Housing Authorities.   

       
24 C.F.R. § 1000.138 states: 

Insurance is adequate if it is a purchased insurance policy from an 
insurance provider or a plan of self-insurance in an amount that will 
protect the financial stability of the recipient’s IHBG [Indian Housing 
Block Grant] program. Recipients may purchase the required 
insurance without regard to competitive selection procedures from 
nonprofit insurance entities which are owned and controlled by 
recipients and which have been approved by HUD.  (Emphasis 
added).  

  
 24 C.F.R. § 1000.138 requires a housing authority to purchase “adequate 

insurance” that “will protect the financial stability” of the housing authority’s 

program.  The regulation contemplates liability claims as those actions could 

undermine the “financial stability” of the housing authority’s program.  Congress 

did not intend to require “adequate insurance” to protect TMHA’s housing 

program, yet exclude liability claims from the equation.  A plain reading of the 

language contained in 24 C.F.R. § 1000.138 shows the intent to provide adequate 

insurance coverage to Indian housing authorities, like TMHA, including protection 

from liability claims.  Berger, 553 F.3d at 1109. 

C. AMERIND Decision. 

The Turtle Mountain Court of Appeals in St. Claire and AMERIND held that 

if the tribal entity is mandated to carry liability insurance coverage, then the 

injured person may bring a direct action against the insurer.  (JA pp. 89, 91, 107).  
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Inexplicably, AMERIND claims that the federal district court “did not review the 

Tribal Court’s interpretation of federal law and regulations.”  (Brief, p. 23).  (Yet, 

in the remainder of that sentence, AMERIND noted that the district court 

concluded the Tribal Court’s holding was “persuasive.”)  The federal district court 

clearly reviewed the Tribal Court of Appeals’ decision as it called the holding 

“persuasive” and incorporated the holding into its opinion.  (JA p. 238).  The 

federal district court correctly upheld the Tribal Court of Appeals’ decision.  See 

Iowa Mutual, 480 U.S. at 19.  

VI.   AMERIND HAS FAILED TO ESTABLISH CONGRESSIONAL 
INTENT TO PREEMPT A DIRECT ACTION IN TRIBAL COURT 

 
AMERIND devotes considerable attention to the creation and development 

of risk pools for Indian housing authorities, as well as financial background for 

those entities.  (Brief, pp. 30-40).  This history is irrelevant to the issues present in 

this case.  Moreover, AMERIND’s arguments are based on pure speculation.   

The court in Wuebker v. Wilbur-Ellis Co., 418 F.3d 883 (8th Cir. 2005) 

stated: 

Congressional intent is the touchstone for determining the preemptive 
effect of a statute.  See English v. General Elec. Co., 496 U.S. 72, 78-
79, 110 S.Ct. 2270, 110 L.Ed.2d 65 (1990).  Courts discern an intent 
to preempt state law when Congress expressly forbids state regulation 
(express preemption), when it creates a scheme of federal regulation 
so pervasive that the only reasonable inference is that it meant to 
displace the states (field preemption), and when a law enacted by it 
directly conflicts with state law (conflict preemption).  (Emphasis 
added).   
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Id. at 886.  See also Geier v. American Honda Motor Co., Inc., 529 U.S. 861, 884 

(2000) (while preemption fundamentally is a question of Congressional intent, the 

court traditionally distinguishes between “express” and “implied” preemptive 

intent, and treats “conflict” preemption as an instance of the latter).   

 In a very recent case, Martin v. Midwest Express Holdings, Inc., 2009 WL 

292583 (9th Cir. 2009), the court rejected an argument that the Federal Aviation 

Act (FAA) preempted a personal injury action.  The court, in its initial analysis, 

determined that FAA, 49 U.S.C. §§ 40101 et seq., did not contain an express 

preemption clause.  Id. at *1.  The court further determined that FAA did not 

preempt the entire personal injury “field” as Congress did not intend “to exclude 

all state law personal injury suits from the area of air travel, ...”  Id. 

The Martin court then analyzed the regulation and relevant case law to 

determine whether the personal injury action conflicted with FAA and its 

implementing regulations.  Id.  The court discussed various cases where federal 

courts had determined FAA preempted state or local laws:  striking down laws 

related to airline price, route and service; establishing an 18-year statute of repose 

for product liability claims against airplane manufacturers; striking down a noise 

ordinance prohibiting planes from taking off between certain times; striking down 

airspace management laws; striking down drug testing involving a pilot; and 
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striking down failure to warn laws.  Id. at *1-2.  As part of its analysis, the court 

cited 49 U.S.C. § 41112 and stated: 

Moreover, it [FAA] requires airlines to maintain liability insurance 
“sufficient to pay … for bodily injury to, or death of, an individual or 
for loss of, or damage to, property of others, resulting from the 
operation or maintenance of the aircraft.”7   
 

Id. at *1.  Ultimately, the court determined that Congress did not intend to preempt 

the plaintiff’s personal injury action because the basis for the plaintiff’s claim was 

not “comprehensively” or “pervasively” regulated.  Id.  The Martin case is helpful 

as the basis for the Malaterre personal injury claim -- negligence against TMHA -- 

is not “comprehensively” or “pervasively” regulated by federal law.  In addition, 

the Martin decision was based, in part, on the presence of mandatory liability 

insurance which is similar to the present case where 24 C.F.R. § 1000.136(a) 

requires Indian housing authorities to purchase liability insurance. 

                                            
7 49 U.S.C. § 41112(a) states as follows: 
 

(a) Liability Insurance.--The Secretary of Transportation may issue a 
certificate to a citizen of the United States to provide air 
transportation as an air carrier under section 41102 of this title 
only if the citizen complies with regulations and orders of the 
Secretary governing the filing of an insurance policy or self-
insurance plan approved by the Secretary.  The policy or plan 
must be sufficient to pay, not more than the amount of the 
insurance, for bodily injury to, or death of, an individual or for 
loss of, or damage to, property of others, resulting from the 
operation or maintenance of the aircraft under the certificate. A 
certificate does not remain in effect unless the carrier complies 
with this subsection. 
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In order for a court to find conflict preemption, there must be “clear 

evidence of a conflict.”  Gaeta v. Perrigo Pharmaceuticals Company, 562 F. 

Supp.2d 1091, 1095 (N.D. Cal. 2008), citing Geier, 529 U.S. at 885.  Tension 

between federal and state law is not enough to establish conflict preemption.  

Incalza v. Fendi North America, Inc., 479 F.3d 1005, 1011 (9th Cir. 2007).  A 

“hypothetical conflict is not a sufficient basis for preemption.” Id., citing Total TV 

v. Palmer Communications, Inc., 69 F.3d 298 (9th Cir. 1995).  See also Chicanos 

Por La Causa, Inc. v. Napolitano, 544 F.3d 976, 982 (9th Cir. 2008) (for a conflict 

preemption to apply, the conflict must be an actual conflict, not merely a 

hypothetical or potential conflict.)  

AMERIND’s reliance upon Rogers v. Atlantic Greyhound Corp., 50 F. 

Supp. 662 (S.D. Ga. 1943) is misplaced.  In that case, the plaintiff, a Georgia 

resident, was a passenger on a bus when it drove into a river in South Carolina.  

Plaintiff brought suit in Georgia against the bus company and its insurer.  The 

federal district court stated that the Georgia state statute “recognized the paramount 

province of Congress to regulate commerce among the states.”  Id. at 663.  The 

court also explained that the Georgia Legislature doubted its authority 

constitutionally to legislate as to interstate passengers. Id.  Ultimately, the court 

stated: 
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As to the passenger-carrier and consignor-carrier relationship in 
interstate commerce it seems to me Congress has completely occupied 
the field of legislation touching indemnity insurance, and that no room 
is left for the state to legislate in that regard. 
 

Id. at 664.  See also Grier v. Tri-State Transit Co., 36 F. Supp. 26, 28 (W.D. 

Louisiana 1940) (court quoted Motor Carrier Act of 1935 which expressly 

“superseded” all state regulations).    In the present case, there is no indication that 

Congress intended to completely occupy or supersede the “field” of liability claims 

against housing authorities or their insurers.   

Finally, AMERIND’s reliance on Bruce H. Lien, 93 F.3d 1412 (8th Cir. 

1996), in support of its preemption argument is misplaced as the primary issue 

involved the exhaustion of remedies in the tribal court.  Id. at 1421-22.  The Lien 

court directed the federal district court to stay its proceedings until the tribal court 

could determine jurisdiction and interpretation of a casino management contract.  

Id. at 1422.    

A. 24 C.F.R. § 1000.139(g) Does Not “Expressly” Preempt Direct 
Actions In Tribal Courts. 

 
AMERIND’s reliance on 24 C.F.R. § 1000.139(g) in support of its 

preemption argument is misplaced as the regulation does not mention a preemption 

or prohibition against direct actions in tribal courts.  (Brief, pp. 33, 38).  The other 

sections contained in 24 C.F.R. § 1000.139 likewise do not preempt or otherwise 

prevent direct actions in tribal courts.  Instead, 24 C.F.R. § 1000.139 promulgates 
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the requirements for establishing Indian self-insurance plans.  The regulation sets 

forth the following: the application process; status as a non-profit entity; 

membership limitations; underwriting and management staff competence, 

including minimum experience requirements; internal controls and cost 

containment measures; “sound” investment strategy consistent with the 

organizational documents; adequate surplus and reserves to pay liabilities; legal 

opinion regarding corporate formation; annual audits and actuarial reviews; and 

efficient management of claims.  (Id. at ¶¶ a-f).  The clear intent of the regulation is 

to preempt or otherwise prevent states from subjecting Indian self-insured risk 

plans to conflicting formation laws or requirements. The regulation has nothing to 

do with a direct action in tribal court.  Further, the regulation was adopted on May 

29, 2007, approximately 4½ years after the fire at issue, and does not reference any 

retroactive effect of the claimed preemption.  24 C.F.R. § 1000.139(g) does not 

“expressly” preempt a direct action in the present case. 

B. AMERIND Has Failed To Show “Clear Evidence” That Congress 
Intended To Preempt Direct Actions In Tribal Courts -- Either 
Through “Field” Or “Conflict” Preemption. 

 
  AMERIND’s preemption argument is premised upon the “expanded 

coverage obligation” allegedly caused by a direct action in tribal court.  (Brief, pp.  

30-33).  This premise is flawed and invalid. 
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As explained earlier in Section I.C., a direct action will not “expand 

coverage” or raise any “new insurance costs.”  (Id. at 33).  A direct action would 

not allow any compensation above and beyond the “typical” tort damages.  (Stated 

differently, a direct action against AMERIND will not result in any damages, 

except those arising from TMHA’s negligent conduct.)  The plaintiff in any direct 

action proceeding is limited to the damages proven in the trial.  In this case, any 

damage award paid by AMERIND is contingent upon a finding of negligence and 

proximate cause against TMHA.  This is not a situation where AMERIND will 

automatically pay any damage award as Malaterre still must prove the elements of 

the claims.  Quite simply, AMERIND will pay the damages caused by TMHA’s 

negligent conduct -- nothing more, nothing less.       

AMERIND presented no evidence that TMHA will not continue in the risk 

pool as it has done in the past or that TMHA will be prevented from participating 

in the risk pool in the future.  (Id. at 38).  According to the Membership 

Subscription Agreement, the contribution/premium cost is calculated upon the 

following factors:  initial reserve contribution, subsequent reserve contribution, 

investment surplus, operating surplus, and claims history.  (JA pp. 21, 27-28, 31).  

Like any insured, TMHA’s premium cost is based upon various underwriting 

considerations so the variables are not unique to TMHA or AMERIND.  

AMERIND presented no evidence that it may go out of business due to a direct 

Case: 08-3949     Page: 49      Date Filed: 03/12/2009 Entry ID: 3526531



43

 

action in tribal court.  (Brief, p. 40).  AMERIND presented no evidence that a 

direct action in tribal court will interfere with Congress’s objective of providing 

adequate insurance coverage, including liability protection, for housing authorities 

or preserving the financial stability of the housing authorities.  (Id. at 30).    

AMERIND also argues that a direct action in tribal court will “impair the 

cost and availability of insurance” for Indian housing authorities.  (Id. at 34-40).  

Again, the premise of this argument is flawed and invalid. 

AMERIND presented no evidence in support of its argument that allowing a 

direct action against AMERIND will prevent tribes from obtaining insurance 

coverage.  (Id. at 38).  AMERIND presented no evidence that the St. Claire and 

AMERIND decisions created any “local regulation” on AMERIND or TMHA that 

would increase the cost or make insurance unavailable to TMHA.  (Id. at 34).  

AMERIND presented no evidence that the St. Claire and AMERIND decisions will 

interfere with insurance being provided to TMHA in a “cost effective manner.”  

(Brief, p. 38).  AMERIND presented no evidence that the St. Claire and AMERIND 

decisions encouraged TMHA to seek insurance from profit-driven insurers, as 

opposed to non-profit risk pools, like AMERIND.  (Id. at 37).  AMERIND 

presented no evidence that the St. Claire and AMERIND decisions will compel 

Congress to appropriate more funding in order to cover liability claims.  (Id. at 39). 
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AMERIND has failed to cite any federal law which expressly preempts the 

Turtle Mountain “law” allowing direct actions against insurers in tribal court.  

Wuebker, 418 F.3d at 886.  (It is important to remember that a direct action is only 

allowed in very limited circumstances -- when liability insurance is mandated by 

tribal or federal law.)  Likewise, AMERIND has failed to provide “clear evidence” 

that Congress intended to preempt a direct action in tribal court.  Id.   

C. AMERIND’s “Conform To Tribal Law” Clause.  

AMERIND complains that the St. Claire and AMERIND decisions 

jeopardize “national uniformity” for insurers.  (Brief, p. 40).  However, 

AMERIND brought this problem on itself by including the “conform to Tribal 

Law” provision in its standard insurance policy.  (JA p. 36).  By including the 

“conform to Tribal Law” clause in the standard policy, AMERIND is inviting non-

uniformity among the various tribes it insurers.  As stated in Section IV.B., 

AMERIND is not in a position to complain about national non-uniformity as it 

drafted the policy.  See Regents of the University of Michigan, 122 F.3d at 339. 

CONCLUSION 

Malaterre respectfully requests that this Court affirm the decision of the 

federal district court.  First, the Turtle Mountain Tribal Court had jurisdiction to 

decide the matter under the first exception to Montana v. United States.  Second, 

this Court must, under existing federal law, defer to the tribal court’s judgment and 
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refrain from re-litigating the issues resolved in tribal court.  Third, the insurance 

policy issued to TMHA by AMERIND contains a “conform to Tribal Law” clause 

which amends the policy to follow Turtle Mountain law.  This clause amended the 

policy to follow Turtle Mountain “law” which allows direct actions against 

insurers in limited circumstances.  Fourth, AMERIND failed to produce any 

evidence in support of its arguments regarding federal preemption.  Finally, it 

would be a miscarriage of justice if this Court reversed the federal district court 

decision as Malaterre would be penalized by following established tribal court law. 
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