
UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF MICHIGAN 

NORTHERN DIVISION 
 
 
SAGINAW CHIPPEWA INDIAN TRIBE 
OF MICHIGAN, ET AL., 
 
  Plaintiffs,    CASE NO. 05-cv-10296-BC 
v.       HONORABLE THOMAS L. LUDINGTON 
       UNITED STATES DISTRICT JUDGE 
JENNIFER GRANHOLM, ET AL.,         
  
  Defendants. 
                                                                       / 
 
 

Objections by Attorney General Michael A. Cox to the proposed settlement between the 
Plaintiff Saginaw Chippewa Indian Tribe and the State of Michigan 

 
Plaintiff Saginaw Chippewa Indian Tribe ("Tribe"), the United States of America, and 

Defendants Governor Granholm and the State Treasurer ("State"), the City of Mount Pleasant 

("City"), and the County of Isabella ("County") have proposed a consent decree that would settle 

the instant lawsuit.  The Attorney General opposes the terms of the proposed settlement on three 

specific grounds.   

First, the proposed consent judgment would declare that five townships and two half-

townships in Isabella County are the Tribe's reservation and, therefore, constitute "Indian 

Country" under federal law.  However, it has been the understanding of the State for over a 

century that the "sold lands" and "swamp lands" within these townships are part of the sovereign 

territory of the State.  This understanding is reflected by two decisions of the Michigan Court of 

Appeals as well the decisions of the Indian Claims Commission that predated those decisions.  

The public's interest in maintaining sovereignty over lands that have been treated as within 

Michigan's territory should be defended by the government.  The Attorney General believes that 
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it is inappropriate to fail to do so where there is a reasonable claim that the "sold lands" and 

"swamp lands" were never intended to pass to the Tribe – particularly when that claim is 

consistent with 100 years of the State and City exercising jurisdiction over the territory at issue 

in this lawsuit.  Moreover, the agreement may put at risk the convictions obtained by the State 

within the area that has been treated as part of the State for 160 years. 

Second, the agreement forbids State law enforcement officers from entering "Tribal 

Enclaves" except under very limited circumstances or with permission of the Tribe.  But this 

position is inconsistent with established United States Supreme Court precedent that allows for 

the execution of a search warrant on a reservation by State officers.  This settlement agreement 

essentially overrules this Supreme Court decision for one tribe in one State.   

Third, the terms of the settlement agreement did not provide for adequate public 

comment before the agreement was entered into.  This process does not allow for public officials 

to be held accountable by their constituents, before rendering a decision on the wisdom of 

signing the agreement.  Rather, the public was not sufficiently informed of the settlement's terms 

until the agreement had already been signed and presented to this Court.  In other State-Tribal 

agreements from outside Michigan, citizens are entitled by statute to comment before such 

agreements are signed by the parties.  The People of the State of Michigan are entitled to the 

same transparency here. 

A. The proposed settlement is inconsistent with the State's understanding of 
the scope of its jurisdiction and over a century of interaction between the 
Tribe and the City and County. 

Under the terms of the proposed settlement agreement, the State agrees that the Treaty of 

1855 and the Treaty of 1864 established the Isabella Reservation and that all land within the 
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borders of that reservation – sold lands and unsold lands alike – are "Indian Country" as defined 

by federal law.1  The proposed settlement agreement also provides that: 

To the extent this Order conflict with the decisions or either Moses v. Dept. of 
Corrections, 247 Mich. App. 481; 736 N.W.2d 269 (Mich. Ct. App. 2007) or 
People v. Bennett, 195 Mich. App. 455; 491 N.W.2d 866 (Mich. Ct. App. 1992), 
or any other court or administrative decision, order, judgment, argument, position, 
or stipulation, the Order controls.  In the event that the issue of the boundaries of 
the Isabella Reservation, or whether land within the Isabella Reservation 
constitutes an Indian reservation and/or is Indian country, arises in further 
litigation, administrative proceedings, or future negotiations for 
intergovernmental memoranda of agreement, the Parties are barred from taking 
any position contrary to this order.  [Proposed Order, pp 3-4 (citations omitted).] 
 
The plain language of the agreement, then, requires the State of Michigan to ignore case 

law that it has relied upon in setting State policy and in exercising criminal jurisdiction.  In other 

words, by essentially agreeing that those cases were wrongly decided, the State will call into 

question every action that it has taken in accordance with those decisions and the decisions of the 

Indian Claims Commission that predated Moses and Bennett.  Moreover, the agreement will cede 

territory that has been considered and treated as within the State's jurisdiction for 160 years.  

This is of particular concern where, as here, the executive branch is acting unilaterally without 

any mandate from the Legislature.   

The public's interest in preserving the State's authority is usually entrusted to the 

government.  Here, the "sold lands" and "swamp lands" at issue have been considered to be 

subject to the State's jurisdiction for well over a century.  Indeed, the historical interactions 

between the Tribe, the City, and the County support this understanding.  Generally, a change of 

this magnitude in the relationship between the State and Tribe requires an act of the Legislature.  

For instance, in Michigan the Governor has the authority to amend tribal gaming compacts.  But 

that authority derives from an act of the Legislature – namely via the Legislative resolution that 

                                                 
1 See 18 U.S.C. § 1151. 
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approved the compact and the amendatory provision.2  Montana's State-Tribal Cooperative 

Agreements Act authorizes "any political subdivision" to enter into a cooperative agreement with 

a tribal government.3  Likewise, a State-Tribal agreement in Idaho only becomes effective when 

ratified by the Legislature.4  However, there is no such Legislative acquiescence here.  Rather, 

the executive branch has decided on its own authority to voluntarily cede territory that has been 

considered part of the State of Michigan for 160 years.  But the People should have every 

expectation that the government will defend the public's interest in maintaining this long-held 

understanding of the relationship between land held by the State and land held by the Tribe 

within these seven townships.   

Moreover, the State was precluded in this case from introducing evidence that 

demonstrates that the terms of this proposed settlement agreement run contrary to a century of 

interactions between the Tribe, the City, and the County.5  For instance, the Indian Court of 

Claims held in 1953 that the Tribe was "well aware" that the swamp lands did not pass to them 

under the 1855 Saginaw Treaty.6  Moreover, the Tribe has waited over a century to raise the 

instant claims that the five townships and two half-townships are "Indian Country."  The State 

has relied on this failure in exercising its civil and criminal authority in the "sold lands" and 

"swamp lands."  Likewise, citizens have relied on this failure in transacting business and buying 

property within these areas.  The Attorney General believes that this Court erred in allowing the 

Tribe to invoke the United States's defenses against that State's argument that the Tribe's claim 

                                                 
2 Taxpayers of Michigan Against Casinos v. Michigan, 478 Mich. 99; 732 N.W.2d 487 (2007). 
3 Mont. Code Ann. § 18-11-102 et seq. 
4 Idaho Code § 67-4002. 
5 In an order dated October 22, 2008, this Court granted summary disposition to Plaintiffs', 
concluding that the State's equitable defenses could not be raised against the United States and, 
by extension, the Tribe.  The Court denied the City's and County's request to certify the question 
for interlocutory appeal on December 12, 2008. 
6 See Saginaw Chippewa Indian Tribe v. United States, 2 Ind. Cl. Comm. 390, 401 (1953). 
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must fail based on collateral estoppel and latches.  Had the historical evidence been considered, 

it would have largely contradicted the Tribe's territorial claims – claims that were ultimately 

adopted as part of the settlement agreement.  

Finally, the proposed settlement may put a number of State criminal convictions at risk.  

For instance, in Moses v. Department of Corrections, a tribal member pleaded no-contest to 

third-degree criminal sexual conduct after he sexually assaulted a child on what had constituted 

"swamp lands" within the area that would now be considered "Indian Country" under the 

settlement.7  Under the Swamp Land Act of 1850, the relevant "swamp land" was patented from 

the United States to the State of Michigan.  Therefore, the land was "disposed" of by the time the 

Tribe was granted "all the unsold land" within the five townships and two half-townships in 

Isabella County in the Treaty of 1855 and Treaty of 1863.  The Michigan Court of Appeals 

concluded that title to the swamp land vested in the State of Michigan before the treaties at issue 

and, therefore, were not ceded to the Tribe as "unsold land" in the treaties.8  Because the swamp 

land at issue was not part of "Indian Country," the Michigan Court of Appeals concluded that the 

State had jurisdiction over Moses and that his conviction was proper.   

However, the proposed settlement concedes that the swamp land area is, in fact, part of 

the reservation and, therefore, not subject to the State's jurisdiction.  While the proposed 

settlement agreement purports to give prospective application to its provisions, it may also 

preclude Michigan from arguing that it had jurisdiction over Moses if he were to challenge his 

conviction on collateral review.  In other words, the State may potentially be rendered 

defenseless against any claim on direct or collateral review where a Tribal member was 

                                                 
7 Moses v. Department of Corrections, 274 Mich. App. 481, 487; 736 N.W.2d 269 (2007). 
8 Moses, 274 Mich. App. at 494-496.  See also Saginaw Chippewa Indian Tribe v. United States, 
2 Ind Cl Comm 390, 401 (1953) (holding that "the undisputed evidence . . . shows the Indians 
were well aware of the fact that swamp lands did not pass to the Indians under the 1855 treaty"). 
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convicted based on a criminal act that occurred on land that – until this agreement – was 

considered within the jurisdiction of the State of Michigan.  Simply put, this proposed settlement 

agreement creates a substantial risk that offenders such as Moses are released back unsupervised 

into the community well before his scheduled release and irrespective of the danger he may pose.   

2. The agreement to limit the ability of local law enforcement to enter Tribal enclaves 
is inconsistent with federal and State law. 

 
The proposed settlement agreement also severely limits the ability of State and local law 

enforcement officers to enter tribal enclaves.  The proposed settlement agreement provides that: 

Cross-appointed State Officers may not enter the Tribal Enclave for law 
enforcement purposes except: (1) to respond to a 911 dispatch call or other 
emergency; (2) when in fresh pursuit; or (3) upon the request of or with the prior 
authorization of the Tribal Police.  [Law Enforcement Agreement Between the 
Michigan Department of State Police and the Saginaw Chippewa Indian Tribe, 
page 7.] 
 
This limitation on the right of local law enforcement is inconsistent with the United 

States Supreme Court's decision in Nevada v. Hicks.9  At issue in Hicks was whether a State 

game warden could exercise a search warrant on a reservation for evidence of an off-reservation 

crime.  The tribe claimed that allowing the wardens to enter the reservation to execute a search 

warrant violated its sovereignty.  But the Supreme Court noted that a tribe's sovereignty is 

limited to "what is necessary to protect tribal self-government or to control internal relations" 

and that "an Indian reservation is considered part of the territory of the State."10  Moreover, the 

State may exercise its authority where its interests outside the reservation are implicated.11  

Therefore, the Supreme Court concluded that a State police officer can enter onto tribal land to 

execute process related to an off-reservation violation of State law. 

                                                 
9 Nevada v. Hicks, 533 U.S. 353; 121 S.Ct. 2304; 150 L. Ed. 2d 398 (2001). 
10 Hicks, 533 U.S. at 359, 361. 
11 Hicks, 533 U.S. at 362. 
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The instant settlement agreement effectively overrules Hicks for one tribe in one State.  

Such a surrender of State authority necessarily requires an act of the Legislature, and cannot be 

accomplished by executive fiat.   

3. The proposed settlement does not provide for adequate notice to the public. 

Finally, the Attorney General objects to the secrecy enveloping the proposed settlement 

agreement.  Under the terms of the agreement, the complete details of the proposed settlement 

will not be available to the public until after the agreement is adopted by the State, City, and 

County.  Instead, the agreement provides that citizens will be made aware of the general 

parameters of the agreement via a "FAQ sheet" that sets out the general provisions of the 

agreement.  In short, the people of the County and City affected by this agreement will have no 

opportunity to be completely informed and to make their objections heard by their elected 

officials before the agreement was adopted.  Rather, any objections must be lodged before this 

Court, and only this Court will have the power to undo the proposed settlement.  Therefore, the 

persons who are politically accountable to the people – the State, City, and County officials – 

will not be answerable to any objections because the settlement will not allow public officers to 

be accountable to the People before their decision is made.  In addition, any information that 

might be obtained from members of the public – including tribal members – that was not 

considered by the parties could not be added to the agreement because it has now been proposed 

to the Court. 

Other States that have entered into similar State-Tribal agreements require more robust 

public disclosure before such agreements are signed.  For example, under North Dakota law, no 

State-Tribal agreement can become final until after any hearing necessitated by public request.12  

                                                 
12 N.D. Cent. Code § 54-40.2-04. 
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Moreover, North Dakota requires the full contents of the agreement must be published in a 

newspaper in every county reasonably expected to be affected by the agreement.13  Likewise, 

under Montana law, any agreement on taxation with a tribal government is subject to a public 

meeting where interested persons can comment on the proposed agreement.14  Notice of such a 

meeting must be published in a newspaper in each affected county within 14 days of the public 

meeting.15 

The People of the State of Michigan are entitled to the same transparency – particularly 

where, as here, the proposed settlement agreement constitutes a sea change in the relationship 

between the Tribe and the State, dating back over a century.  The agreement does not provide for 

meaningful public comment and education such that local fears and misperceptions may be 

allayed and questions addressed and properly taken into account in the decision-making process.  

This limited hearing is wholly unsatisfying to the public and does not adequately protect its 

interests.   

                                                 
13 N.D. Cent. Code § 54-40.2-03.1. 
14 Mont. Code Ann. §18-11-103. 
15 Mont. Code Ann. §18-11-103(4)(b). 

 
8 

Case 1:05-cv-10296-TLL -CEB   Document 274    Filed 11/10/10   Page 8 of 10



Conclusion 
 

For the reasons stated above, the Attorney General objects to the proposed settlement 

agreement. 

Respectfully submitted, 
 
Michael A. Cox 
Attorney General 
 
s/Mark G. Sands 

 
Assistant Attorney General 

      Appellate Division 
      P.O. Box 30217 
      Lansing, MI  48909 
      (517) 373-4875 
      Sandsm1@michigan.gov 

(P67801) 
 
 

Dated: November 10, 2010 
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Certificate of Service 
 
 

I certify that on November 10, 2010 the foregoing document was served on all parties or 

their counsel of record through the CM/ECF system if they are registered users or, if they are 

not, by placing a true and correct copy in the United States mail, postage prepaid, to their address 

of record. 

 
 

MICHAEL A. COX 
Attorney General 
 
s/Mark G. Sands 

 
Assistant Attorney General 

      Appellate Division 
      P.O. Box 30217 
      Lansing, MI  48909 
      (517) 373-4875 
      Sandsm1@michigan.gov 

(P67801) 
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