
UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF NEW YORK 

ONEIDA NATION OF NEW YORK       ) 
5218 Patrick Road          ) 
Verona, NY 13478,           ) 
            ) 
  Plaintiff,          ) 
            ) 
 v.           )       Civil Action No.               
            ) 
DAVID A. PATERSON, in his        ) 
   official capacity as Governor of New York,      ) 
The Capitol           ) 
Albany, NY 12224,          ) 
            ) 
JAMIE WOODWARD, in her        ) 
   official capacity as Acting Commissioner       ) 
   of the N.Y. Department of Taxation & Finance,      ) 
W.A. Harriman Campus, Building 9        ) 
Albany, NY 12227,          ) 
            ) 
WILLIAM J. COMISKEY, in his official capacity      ) 
   as Deputy Commissioner for the Office of Tax      ) 
   Enforcement for the N.Y. Department of  Taxation     ) 
   & Finance,                                   ) 
W.A. Harriman Campus, Building 9        ) 
Albany, NY 12227.          ) 
            ) 
  Defendants.         ) 
            )

COMPLAINT

Nature of Action

 1. The Oneida Nation of New York (“Oneida Nation”) brings this action to declare 

illegal under federal law and to enjoin enforcement of the State of New York’s new statutory and 

regulatory scheme for the collection of state sales taxes on cigarettes sold by Indian tribes to non-

members.   
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 2. Under the scheme, the Oneida Nation would be required to pay approximately 

$2.5 million to the State to fund current inventory levels, money the State would hold and use 

without payment of interest or other compensation to the Oneida Nation.  At a 6% cost of funds 

rate, the Nation would lose another $150,000 per year – year after year – on top of the $2.5 

million of tribal funds held by the State. 

3. The scheme also fails to protect and puts at risk the ability of the Oneida Nation 

and its members to purchase untaxed cigarettes for their own use.  The scheme depends upon a 

computer program that permits non-Indian wholesalers to go online and then claim the entire 

quota of untaxed cigarettes that must be available to the Oneida Nation and its members for their 

own use.  That can occur even where the Oneida Nation has not ordered cigarettes from any 

supplier, or has ordered them from a supplier other than the one tying up the Oneida Nation’s 

quota.  A non-Indian wholesaler who wants to claim an Indian tribe’s business or wants to 

prevent the tribe from selling can perpetually claim the quota. 

4. These defects in the State’s statutory and regulatory scheme for cigarette tax 

collection violate clearly-established federal principles barring direct state taxation of Indian 

tribes and barring, specifically in the context of cigarette taxation, imposition of more than 

minimal burdens on the sovereignty and self-government rights of Indian tribes, which include 

the rights to be free of direct state taxation and interference with the tribal right to purchase tax-

free cigarettes for tribal use.   

5. The defects could have been avoided; they are not reasonably necessary to the 

scheme to collect taxes on Indian tribes’ sales of cigarettes to non-members.  The State could 

have implemented a system requiring evidence – before letting a non-Indian wholesaler claim an 
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Indian tribe’s quota of untaxed cigarettes intended for its own use – that the tribe actually had 

ordered the cigarettes.  That would have left the power to claim the tribal quota in the hands of 

the tribe, and not in the hands of non-Indian wholesalers, whose economic interests may diverge 

sharply from the tribe’s.  Further, the State could enforce laws on the books that require its 

citizens to pay sales tax on cigarettes purchased from Indian tribes, even if not collected at the 

point of sale.  And, where the State holds millions of dollars of tribal funds relating to sales to 

non-members that have not been made, the State could at least have provided for compensation 

to the tribe through a reasonable interest payment.  Here, however, in the relevant statute and the 

relevant regulations (made on an emergency basis without the kind of notice and comment that 

might have permitted notice and cure of these defects), the State has been and remains heedless 

of the serious and unnecessary federal law violations inherent in its statutory and regulatory 

cigarette tax collection scheme.   

Jurisdiction and Venue

 6. Subject matter jurisdiction is founded on 28 U.S.C. §§ 1331 & 1362.  This action 

is brought by the Oneida Nation of New York, an Indian tribe with a governing body duly 

recognized by the Secretary of the Interior.  The matters in controversy arise under the 

Constitution, laws and treaties of the United States. 

 7. This district is an appropriate venue under 28 U.S.C. § 1391(b).  This is the 

district in which a substantial part of the events or omissions giving rise to the claim occurred, 

and a substantial part of the property that is the subject of the action is situated.  All defendants 

in their official capacities reside in this district.  Defendants intend for the acts complained of to 

have effect in this district and intend to take action with respect to and affecting the Oneida 
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Nation in this district.  The property, including cigarettes, that are the subject of the taxing 

scheme at issue herein are or will be located in this district.

Parties

 8. Plaintiff Oneida Nation of New York is a federal recognized Indian tribe with a 

federally-recognized tribal government.  74 Fed. Reg. 40218, 40220 (Aug. 11, 2009) (list of 

tribes); http://www.bia.gov/idc/groups/public/documents/text/idc-001866.pdf (list of government 

leaders).  Nothing herein is intended by the Oneida Nation as a waiver in any respect of its tribal 

sovereign immunity.

 9. Defendant David A. Paterson is the Governor of New York; he is sued in his 

official capacity for violation of federal law and for remedies consisting of prospective equitable 

relief.  In his official capacity, he has the authority to assure that the State complies with any 

judgment providing the relief requested in this action.   

10. Defendant Jamie Woodward is the Acting Commissioner of the New York 

Department of Taxation & Finance; she is sued in her official capacity for violations of federal 

law and for remedies consisting of prospective equitable relief.  In her official capacity, she has 

the authority to assure that the State complies with any judgment providing the relief requested 

in this action.   

11. Defendant William J. Comiskey is the Deputy Commissioner in the Office of Tax 

Enforcement of the New York Department of Taxation & Finance; he is sued in his official 

capacity for violations of federal law and for remedies consisting of prospective equitable relief.  
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In his official capacity, he has the authority to assure that the State complies with any judgment 

providing the relief requested in this action. 

Facts

 12. Until relatively recently, the State of New York did  not attempt to collect tax on 

sales by Indian tribes to non-members.  There was a general understanding that such taxation 

would be in violation of federal law as a forbidden tax on an Indian tribe and as a forbidden 

interference with tribal sovereignty and the right of Indian tribes to self-government.  Cayuga

Indian Nation v. Gould, 14 N.Y.3d 614 (2010).

 13. Beginning in the 1970s, the United States Supreme Court determined that the 

states could collect taxes on tribal sales of cigarettes to non-members, so long as the tax was not 

on the tribe and so long as the collection mechanisms were reasonably necessary and did not 

impose more than a minimal burden on the tribe or its right to acquire tax-free cigarettes for 

tribal and member use.  See Washington v. Confederated Tribes of Colville Reservation, 447 

U.S. 134 (1980); Moe v. Salish & Kootenai Tribes, 425 U.S. 463 (1976). 

 14. Not until the late 1980s did the State of New York seek to implement taxation of 

tribal cigarette sales to non-members.  That effort is explained in Department of Taxation & 

Finance v. Milhelm Attea & Bros., 512 U.S. 61 (1994).  The statute and regulations then at issue 

provided for pre-collection of taxes on cigarettes destined for tribal sale to non-members.  The 

pre-collection was from Indian wholesalers and other non-Indian entities at the top of the 

distribution chain, with the expectation that those down the chain, including tribal retailers, 

would pass the taxes on to non-member retail purchasers.  The statutes and regulations then at 

issue also provided a carve-out permitting non-Indian wholesalers to sell a limited quota of non-
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taxed cigarettes to tribal retailers for tribal or member use.  In Attea, which was brought by non-

Indian businesses doing business with Indian tribes under federal licenses, the Court reviewed 

only a narrow question concerning the compatability of the relevant statute and regulations with 

the federal Indian Trader statutes, e.g., 25 U.S.C. § 261.  “[T]his case does not require us to 

assess for all purposes each feature of New York’s tax enforcement scheme that might affect 

tribal self-government or federal authority over Indian affairs.  Here we confront the narrower 

question whether the New York scheme is consistent with the Indian Trader Statutes.”  512 U.S. 

at 69-70.

 15. After Attea, the State of New York ultimately made a judgment to promote the 

governmental relationships between Indian tribes and the State and thus withdrew its regulations 

governing collection of taxes on tribal cigarette sales to non-members.  The State did not further 

enforce the tax scheme at issue in Attea, leaving tribes free to make tax-free sales to non-

members, who, under state law, themselves had an obligation to pay tax to the State.  The State’s 

forbearance posture and decision not to issue regulations implementing a tax on tribal sales to 

non-members persisted even though the Legislature amended the Tax Law in 2003 and 2005 to 

provide for a tax on such sales.  In the absence of regulations, tribal retailers could lawfully sell 

under state law untaxed cigarettes to non-members.  For further description of the State’s 

withdrawal of regulations and its history of forbearance, see Cayuga Indian Nation v. Gould, 14 

N.Y.3d 614 (2010); Day Wholesale v. New York, 856 N.Y.S.2d 808 (4th Dep’t 2008); New York 

Ass’n of Convenience Stores v. Urbach, 712 N.Y.S.2d 220 (3d Dep’t 2000).

 16. The State took a one hundred eighty degree turn in 2010.  On February 23, 2010, 

the Department of Taxation & Finance administratively revoked a 2006 advisory opinion stating 

that the Department would forebear and would not enforce, with respect to tribal sales of 
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cigarettes to non-members, the State’s cigarette sales tax statutes.  Advisory Opinion TSB-A-

06(2)(M) (revoked on Feb. 23, 2010).

 17. On March 10, 2010, the Department of Taxation & Finance filed a notice of 

proposed rulemaking concerning the promulgation of regulations necessary to implement the 

Tax Law provisions regarding collection of taxes on cigarettes sold by Indian tribes to non-

members.  See TAF-10-10-00004-P (NYS Register March 10, 2010).  This was notice and 

comment rulemaking that permitted all interested or affected parties, including Indian tribes, to 

be heard.  The Department has never acted further on this proposed rulemaking and has never 

issued the regulations proposed in the March 10, 2010 notice. 

 18. On June 21, 2010, the State again amended the Tax Law to modify the scheme for 

pre-collection of state taxes on cigarettes destined for sale by Indian tribes to non-members.  The 

amendments provide that non-Indian wholesalers and similar businesses that sell to Indian tribes 

can sell only tax-stamped cigarettes on which the non-Indian suppliers have already paid a sales 

tax.  The system is structured so that an Indian tribe or tribal retailer will then pay the tax to the 

non-Indian supplier in order to obtain cigarettes, and then will charge that same amount to non-

Indian customers in sales that occur much later.  The Tax Law as amended contains no provision 

whereby the process could work without Indian tribes or tribal retailers making tax payments of 

their own money to the State, in the hope of later recoupment from another source, and no 

provision even requiring the State to compensate an Indian tribe for the millions of dollars of 

tribal money the law would require a tribe to pay the State and tie up pending possible later 

recoupment in a retail sale.  See N.Y. Tax Law §§ 471(1), et seq.
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19. Because the Supreme Court recognized in Attea and prior cases that federal law 

protects tribal members from state taxation as to cigarettes purchased for their own use from 

their tribe or tribal retailers, the amendments provide for a coupon system or, alternatively, a 

prior approval system to permit non-Indian suppliers to sell a fixed quota of cigarettes to a tribe 

free of taxes and then for the non-Indian supplier to get a refund from the State of the tax it had 

already paid.  Under the prior approval system – the only one that applies to the Oneida Nation 

because it does not and is not required to participate in the coupon system – the State uses a 

formula to dictate a specific quota, applicable to each quarter of the year, regarding the specific 

number of cartons of cigarettes that non-Indian suppliers may sell to tribes without collecting a 

tax and then may apply to the State for refund of taxes previously paid on those cartons by the 

non-Indian supplier.  The Tax Law gives no intelligible guidance as to how the quota system 

should work, leaving it to a single non-Indian wholesaler or other non-Indian supplier to claim 

the entire quota for a particular tribe and then to insist that the tribe buy from that supplier or not 

at all.  Similarly, the law as amended leaves non-Indian suppliers who sell only to non-Indian 

business and do not want competition from Indian tribes free to claim a tribe’s entire quota and 

just hang onto it, refusing to sell anything to the tribe. See N.Y. Tax Law §§ 471(1), et seq.

20. With the June 21, 2010 amendments to the Tax Law, the Department of Taxation 

& Finance simply abandoned the notice and comment rulemaking it had begun March 10, 2010.  

Although the regulations proposed in March would have had to be modified to be consistent with 

the new legislative amendments, the Department was perfectly free to continue with notice and 

comment rulemaking – simply noticing an intention to modify the proposed regulations or, de 

novo, issuing a new notice of rulemaking addressing new proposed regulations.  That is what the 

State Administrative Procedure Act required.  See State Administrative Procedure Act §§ 201 et
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seq.  Nevertheless, there have been no further proceedings or actions taken with respect to the 

March 10, 2010 notice of proposed rulemaking.    

21. Instead, on June 22, 2010, the day after the amendment passed, the Department of 

Taxation & Finance simply issued “emergency regulations” and published them on July 7, 2010, 

see TAF-27-10-00013-E (NYS Register July 7, 2010), circumventing notice and comment and 

meaningful consideration of regulatory impacts and problems.  The legality under the State 

Administrative Procedure Act of proceeding by emergency rule is now before the Fourth 

Department in litigation involving the Seneca Nation of Indians, a non-Indian wholesaler known 

as Day Wholesale, and others.  The issue is described here only insofar as relevant to a possible 

explanation for deficiencies in the emergency regulations that were left uncorrected.

22. The emergency regulations provided for enforcement to begin as of September 1, 

2010.  United States District Judge Richard Arcara, in the Western District of New York, entered 

an injunction against enforcement in a civil action filed by the Seneca Nation, in which the 

Cayuga Nation intervened.  That injunction remains pending as of the time of the filing of this 

complaint.  Further, in a different action brought by non-Indian wholesaler Day Wholesale (and 

others), in New York State Supreme Court, and in which the Seneca Nation has intervened, a 

Fourth Department Judge (the Honorable Samuel L. Green) has issued a stay that maintains 

Supreme Court’s injunction against the State’s enforcement of its cigarette tax laws as to tribal 

sellers and those who supply tribal sellers.  That stay, and the injunction to which it relates, 

remain pending as of the time of the filing of this complaint.   

23. The emergency regulations simply ignored questions about how much tribal 

money an Indian tribe such as the Oneida Nation would have to pay from its own treasury to the 
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State (through suppliers) in order to get cigarettes for re-sale to non-members at some later time, 

other than to assume without explicit recognition or comment that such payments would be made 

and that the Indian tribe would be out of pocket for tax monies paid to the State.  Nor did the 

regulations mention or provide for a simple system in which the State would compensate an 

affected tribe for the loss of use of tribal funds held by the State or its agents, non-Indian 

wholesalers and suppliers.  Instead, under the regulations, as under the Tax Law amendments 

they implement, the State dispossesses tribes of tribal funds for a significant period of time and 

has the use of those funds during that period of time at no cost to the State and without 

compensation to a tribe at a rate equal to the tribe’s borrowing costs or some other fair measure 

of the time and other value of a significant amount of money.   

24. Neither did the emergency regulations address the problem created by the Tax 

Law amendments’ handling of the quota system whereby non-Indian wholesalers and other 

suppliers may sell cigarettes tax free, in a specific limited number, for tribal and member use.  

Just like the Tax Law, there is no indication how the Department of Taxation & Finance will 

decide which non-Indian wholesalers and suppliers may claim a tribe’s quota of cigarettes, and 

nothing at all to prevent a single wholesaler or supplier from tying up a tribe’s entire quota and 

then acting as a monopolist, either selling at dictated, inflated prices or declining to sell 

altogether in order to protect non-Indian cigarette retailers who are the wholesalers principal 

customers.  Subsequent informal guidance from the Department raises more questions than it 

answers, announcing that non-Indian wholesalers may simply go on the internet to claim a tribe’s 

quota and putting a wholesaler who does that in the position of renewing the quota every forty-

eight hours if no cigarettes are actually sold to the tribe in question.  The result would be that no 

other wholesaler could participate in the quota and make tax-free sales to the affected tribe.  
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Notably, the informal guidance does not indicate that a wholesaler accessing the computer 

system and claiming a tribal quota must produce evidence that the affected tribe has ordered 

cigarettes from that wholesaler, although there is a suggestion in the guidance that can be read to 

indicate that the Department is hoping that wholesalers and suppliers who access the system 

actually will have an existing purchase request from the affected tribe.  There is, however, no 

requirement that this be so, and no check or safeguard to prevent any supplier at all from 

accessing the computer system and monopolizing the quota of an affected tribe, including the 

Oneida Nation.

25. The Oneida Nation tried hard for many years to negotiate with the State for a 

resolution of cigarette taxation issues by an agreement serving the interests of all parties, but has 

failed.  The negotiation effort included many meetings this year, both before and after the New 

York Legislature specifically authorized such agreements by an amendment to the Tax Law.  

Unlike many other states, however, the State of New York ultimately was unwilling to conclude 

an agreement with any Indian tribe, including the Oneida Nation, which now brings this action to 

protect tribal rights protected by federal law and unlawfully interfered with by the State of New 

York’s statutory and regulatory cigarette taxation scheme.   

First Claim 
Unlawfully Requiring the Oneida Nation to Use Tribal Funds to Pay State Cigarette Taxes

and Holding those Funds without Compensation to the Oneida Nation

 26. Paragraphs 1 through 25, above, are incorporated herein pursuant to Fed. R. Civ. 

P. 10(c).

 27. The Supreme Court’s decision in Attea reflects that the sales tax on cigarettes that 

was charged at that time was 56 cents per pack.  Since then, the tax has skyrocketed, such that 
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the money involved is ultimately of a different order of magnitude.  The State of New York’s tax 

on cigarettes is now $4.35 per pack, which amounts to $43.50 per carton, each carton holding ten 

packs.

 28. The Oneida Nation orders cigarettes from various suppliers.  It pays the suppliers 

nearly contemporaneously with delivery by the supplier, generally within the day or two that it 

takes to process the paperwork.  There is approximately a three to five week lag between the 

time the Oneida Nation pays for the cigarettes it buys and the time it is able to sell them to a non-

Indian retail customer.   

 29. The Oneida Nation maintains an inventory at any particular time of approximately 

58,000 cartons of national brand cigarettes, all of which would be subject to pre-collection of 

taxes by non-Indian wholesalers and suppliers operating under the State’s statutory and 

regulatory scheme for taxing sales to Indian tribes.  To obtain such cigarettes bearing state tax 

stamps at $43.50 per carton, under the State’s scheme, the Nation must pay $2,523,000 of its 

tribal funds as a state tax payment to a non-Indian wholesaler or other supplier acting as the 

State’s agent.  Although it may later recoup these funds in a sale to a non-Indian, even if such 

sales are certain and even if they occur much more quickly than they do, it remains a fact that the 

Oneida Nation is constantly required under the State’s scheme to have more than $2.5 million of 

tribal funds on deposit with the State or its agent in order to obtain and sell cigarettes to non-

members.   

 30. The use of Oneida Nation cash to prepay taxes has a cost equal to the Nation’s 

cost to borrow funds.  The Oneida Nation’s cost of borrowing funds ranges from about 6% to 

greater than 9%.  The State’s requirement that the Oneidas deposit millions of dollars of tribal 
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funds with the State puts the State in the position of holding tribal funds that could be used to 

reduce tribal debt or alternatively to be invested to earn a return exceeding the cost of debt.  

Simply using the lowest rate for borrowing, 6%, yields an annual cost of $151,380 to the Oneida 

Nation for placing its tribal funds in the hands of the State while awaiting substantially later 

recoupment from a non-Indian purchaser.  That annual cost is for one year only.  It is incurred 

every year, and it compounds.   

 31. By requiring the Oneida Nation to place more than $2.5 million permanently in

the State’s possession and without compensation – i.e., in the State’s possession so long as the 

Oneida Nation wishes to continue to make non-Indian sales -- the state legislation and 

regulations in issue here violate federal law, which is preemptive under Article VI of the 

Constitution. 

32. First, the required payment from tribal funds is a direct tax on the Nation.  Federal 

law forbids states from imposing such a direct tax.  Even if it is true that the ultimate incidence 

of the tax is on the non-member retail purchaser from whom it may be recouped, that does not 

negate the fact that the Nation would be required to provide the State or its agents with more than 

$2.5 million of tribal funds at all times for the privilege of carrying on tribal business with non-

members.  The sheer size of that deposit of tribal funds means, even if the tax is on the non-

member retail customer, it also is on the Oneida Nation.  Attea, which acknowledges that the 

states may not directly tax Indian tribes, did not address a challenge by a tribe to a tax scheme 

that required it, as a tribe, to pay tribal funds to the State in the hope of later recoupment.  And, 

in any event, Attea involved a tax of 56 cents per pack.  The current tax of $4.35 per pack creates 

an enormous and direct burden on a tribal retailer such as the Oneida Nation, and it cannot be 

pretended away.  $2.5 million is a large amount of money, and the State’s statutory and 
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regulatory scheme requires the Nation to pay it from its own funds as a condition of doing 

business.  That is an unlawful direct tax on the Oneida Nation.  Further, because the State will 

not even compensate the Oneida Nation for its use of tribal funds by making an interest payment 

equivalent to the Oneida Nation’s cost of funds or the return it might achieve on investment of 

funds, the State is keeping for itself more than $150,000 annually, year after year, that is the 

property of the Oneida Nation.  Thus, in addition to being a direct tax in the amount of the $2.5 

million that the Oneida Nation has to pay over to the State and keep on deposit at all times, the 

state’s taxing scheme also imposes a direct tax on the Oneida Nation as to at least the $150,000 

the Nation has to pay to borrow funds or as to an even greater amount that Nation could earn on 

the $2.5 million that the State is depriving it of. 

33. Second, as Attea recognized even if a direct tax is not in issue, federal law 

balances the requisite state, federal and tribal interests in such as a way as to permit the states to 

impose only a minimal burden on tribes participating in a cigarette tax collection scheme, and 

then only to the extent reasonably necessary for the states to achieve the end of getting the non-

member retail purchaser from an Indian tribe to pay a state tax at the point of sale.  The State of 

New York’s cigarette tax scheme flunks both tests.  It imposes more than a minimal burden.  It is 

not reasonably necessary to obtain an ultimate tax payment from the non-member retail 

customer. 

34. A required deposit of $2.5 million in tribal funds is not a minimal burden.  Nor is 

the loss year after year of $150,000 or more represented by the forced payment to the State in 

exchange for the ability to have product in inventory to sell to non-member customers.  No court 

ever has held tribal transfers of tens of thousands or millions of dollars of tribal funds to a state 

to be only a minimal burden.  It is indisputable that, no matter how viewed, these are large 
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amounts of money – money that is the property of the Oneida Nation and that the State of New 

York by its cigarette statutes and regulations requires be transferred to the State. 

35. Nor is any of this reasonably necessary, or necessary at all.  State law requires 

non-member purchasers of cigarettes from Indian tribes, if they do not pay a tax at the point of 

sale, to remit the tax thereafter to the State.  N.Y. Tax Law § 471-a; Cayuga, 14 N.Y.3d at 647 & 

n.17, 648.  That law is in place.  The State has simply opted not to enforce as to its own citizens, 

but instead to substitute pre-collection of the tax in a system that requires Indian tribes, including 

the Oneida Nation, to pay a large amount of their own money over to the State and to keep it on 

deposit as a state-imposed cost of doing business.  At a minimum, if the State is permitted to use 

pre-collection requiring a transfer of tribal funds in lieu of state enforcement against non-

member purchasers of cigarettes, the State could pay a reasonable rate of interest for its 

prolonged, permanent use of millions of dollars in tribal money.  It would be practical, indeed 

easy, to do so – just a simple interest calculation.  The State has not provided for that, however, 

because it understandably would prefer to have free possession of tribal funds.  There is nothing 

about a pre-collection scheme, even if otherwise lawful, that makes this feature of it reasonably 

necessary or minimally fair.   

36. Thus, the State of New York’s cigarette tax collection scheme violates federal law 

in that it directly taxes the Oneida Nation and, in any event, imposes large, non-minimal burdens 

on the Oneida Nation, all without any reasonable necessity.  The resulting interference with the 

Oneida Nation’s federally-protected sovereignty and right to self-government constitutes 

irreparable harm to the Nation that will not diminish absent this Court’s intervention and award 

of equitable relief.
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Second Claim 
Unlawfully Denying or Burdening Right of Oneida Nation and Its Members  

to Purchase Cigarettes without Paying States Taxes

37. Paragraphs 1 to 25, above, are incorporated herein pursuant to Fed. R. Civ. P. 

10(c).

38. Under longstanding Supreme Court of the United States precedent, tribal 

members have a right to purchase cigarettes from tribal retailers free from state taxes.  Consistent 

with that principle, any state taxing scheme must ensure tribal members access to such state-tax-

free cigarettes sold by their tribe or tribal retailers sanctioned by their tribe.  Defendants will not 

dispute that Oneida Nation members have a federally-protected right to purchase cigarettes for 

their own use tax free from the Nation.   

39. The June 21, 2010 Amendments to the Tax Law and the emergency rule effective 

June 22, 2010 woefully fail to ensure Oneida Nation members access to cigarettes free from state 

taxes.  In particular, with respect to the prior approval system applicable to tribes such as the 

Oneida Nation that are not part of the coupon system, the June 21, 2010 Amendments and the 

emergency rule contain no provisions illuminating how stamping agents and wholesalers should 

request prior approval from the New York State Department of Taxation & Finance), how the 

Department will provide the prior approval, or how agents and wholesalers are to request and 

receive refunds.

40.   In an attempt to remedy this fatal omission in the Tax Law and in the emergency 

regulations, the Department issued a TSB-M – an informal statement on the law – to all New 

York stamping agents and wholesalers on July 29, 2010.  See TSB-M-10(6)M, Amendments to 
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the Tax Law Related to Sales of Cigarettes on Indian Reservations Beginning September 1, 2010,

July 29, 2010 (the “TSB-M”).  Although it would not be a substitute for a statute and regulations 

properly written to protect the tribal rights at issue here even if the internal guidance addressed 

and cured the statutory and regulatory shortcomings, the TSB-M does not in any event cure the 

shortcomings.   It adds to them. 

41. The informal TSB-M injects the concept of claiming a tribal quota using the 

internet.  It directs agents and wholesalers to use an online services account on the Department’s 

website to claim tax-exempt cigarettes for sales to tribes and tribal retailers.  As the informal 

statement envisions the system functioning, an agent or wholesaler desiring to sell tax-free 

cigarettes to a tribe must first check the amount of tax-exempt cigarettes remaining in the 

quarterly probable demand quota for the tribe.  If there is an adequate quantity available, the 

agent or wholesaler then must enter the amount of cigarettes needed to fill its purchase order.  

The system will then generate a confirmation number and reduce the remaining quota for the 

tribe by the number of tax-exempt cigarettes the wholesaler claims.  The agent or wholesaler 

then has 48 hours to complete a sale to the tribe or tribal retailer, and report back to the 

Department the quantity sold, the name and address of the purchaser, and the invoice number for 

the sale. 

42. Even as addressed in the TSB-M, the prior approval system, and particularly its 

mechanism for allocating cigarettes among agents and wholesalers, is ill-conceived, unworkable 

and affords no protections against misuse.  The deficiencies of the system create a substantial 

likelihood that members of the Oneida Nation will be denied their right to purchase tax-exempt 

cigarettes.
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43. First, there is no mechanism for verifying whether an agent or wholesaler’s claim 

on some or all of a particular tribe’s allotment is based on a legitimate purchase order, or any 

purchase order at all.  The lack of a purchase order verification requirement injects confusion and 

uncertainty into the process.  The system permits an agent or wholesaler to claim part or all of a 

particular tribe’s allotment without a legitimate purchase order.  As a result, if an agent or 

wholesaler who has not arranged to sell cigarettes to the tribe claims part or all of the tribe’s 

allotment, other agents and wholesalers will be denied access to the tribe’s full allocation to fill 

their legitimate purchase orders.  This will in turn deny members of the tribe access to the tax-

free cigarettes to which they are entitled. 

44. Second, the prior approval system creates an irresistible incentive for agents and 

wholesalers to claim a tribe’s quota before actually arranging a sale to a tribe or its retailers.  The 

procedures described in TSB-M-10(6)M permit any one of the approximately 265 licensed 

stamping agents and/or wholesalers in the State of New York to claim the entire quota of 

cigarettes allocated to a particular tribe (or even all tribes) – whether or not that agent or 

wholesaler has had any communications with the tribe or tribes about selling them cigarettes.  

The informal statement allows any agent or wholesaler to claim a 48-hour monopoly over sales 

to a tribe or all tribes.  Although the amount of cigarettes not sold within 48 hours is added back 

to the quantity available for tax-exempt sales, the TSB-M further allows that agent or wholesaler 

to return to the website immediately upon the expiration of the 48 hour window to reclaim the 

remainder of the quota that has not been sold, thus creating a perpetual monopoly.

45. By claiming a tribe’s entire allotment, agents and wholesalers will gain leverage 

when bargaining with the tribe or its retailers.  The prior approval system allows a single agent or 

wholesaler to bar its competitors from obtaining prior approval for sales based on legitimate 
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purchase requests.  Thus the agent or wholesaler claiming the quota will be the sole source for 

“tax-free” cigarettes, allowing that wholesaler to set artificially high prices.   Given that the 

tribe’s only other source of cigarettes will be agents and wholesalers who sell state-taxed 

cigarettes, the agent or wholesaler claiming the entire allotment will be able to charge prices only 

slightly less than the state-taxed price, effectively pocketing the amount of the tax itself.  

Members of the tribe will ultimately bear virtually the same financial burden they would if they 

purchased state-taxed cigarettes, which, in effect, means that they will  be paying the  tax – albeit 

to an agent or wholesaler, rather than to the State of New York. 

46. The vast majority of the approximately 265 licensed stamping agents and/or 

wholesalers in New York, all of whom will have access to the Department’s website, supply 

cigarettes only to non-Indian retailers.  The mechanisms outlined in the TSB-M permit the agents 

and wholesalers who supply the non-Indian entities that compete with tribal retailers to 

manipulate the prior approval system to deny tax-exempt cigarettes to tribes and tribal retailers 

and thus drive additional business to the retailers that they service.  A wholesaler who does not 

sell to tribal retailers can nevertheless claim the tribe’s entire allotment and deny wholesalers 

who do sell to tribes the ability to do so.  The system set up by the Department further allows 

agents and wholesalers to abuse the system by blocking a tribe from obtaining tax-exempt 

cigarettes out of anti-Indian animus that is prevalent in many New York communities. 

47. The Legislature’s June 2010 Amendments and the Department’s Emergency Rule 

threaten the Oneida Nation with immediate, concrete and irreparable harm to its sovereignty and 

right to self-government, including the right of the Nation and its members to buy cigarettes free 

of state taxes for their own use.  The Department’s Emergency Rule and TSB-M fail to ensure a 

steady and reliable supply of tax-exempt cigarettes to members of the Oneida Nation and to the 

Case 6:10-cv-01071-DNH -ATB   Document 1    Filed 09/07/10   Page 19 of 22



20

Nation.  The allocation system is inadequate and will inevitably result in abuse by agents and 

wholesalers.  The complete lack of safeguards creates a substantial likelihood that the Oneida 

Nation will be faced with a shortage of tax-exempt cigarettes, or that it will be forced to incur the 

same financial burden as if the cigarettes were subject to the State taxes it is exempt from. 

48. The Department has not taken the necessary actions to implement the June 2010 

Tax Amendments and Emergency Rule.  There are no provisions safeguarding the right of  tribal 

members to purchase tax-exempt cigarettes under the prior approval system. 

49. In the absence of such provisions, the June 2010 Tax Amendments and the 

Emergency Rule cannot be rationally or lawfully enforced. 

50. The deficiencies in the June 2010 Tax Amendments and Emergency Rule place an 

undue, non-minimal burden upon Indian commerce in violation of the Indian Commerce Clause 

of the United States Constitution.  The burden is not reasonably necessary, as the State easily 

could have conditioned the access of a non-Indian wholesaler or other supplier to an Indian 

tribe’s quota of untaxed cigarettes to those wholesalers and other suppliers who could produce 

evidence that the relevant tribe had, in fact, sought to buy cigarettes under that quota from that 

wholesaler or supplier. 

51. The State’s interference with the Oneida Nation’s federally-protected sovereignty 

and right to self-government constitutes irreparable harm to the Nation that will not diminish 

absent this Court’s intervention and award of equitable relief.
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Prayer for Relief

 52. WHEREFORE, the Oneida Nation prays for judgment in its favor and against 

Defendants, awarding the Nation: 

 a. A declaration that the State’s scheme for taxing cigarettes sold by the Oneida 

Nation and other Indian tribes, as well as the regulations and guidance issued thereunder, violate 

federal law and may not be enforced against the Oneida Nation of New York or against any 

person or entity seeking to provide cigarettes or other tobacco products to the Oneida Nation; 

 b. Temporary, preliminary and permanent injunctive relief as necessary to protect 

the Oneida Nation from the enforcement and damaging effects of the State’s illegal scheme for 

taxing cigarettes sold by the Oneida Nation and other Indian tribes;

 c. Attorneys’ fees and costs; and  

 d.   Such other relief to which the Nation may be entitled at law or in equity or that 

the Court deems just, equitable or proper. 

      Respectfully submitted,  

              
/s/ Peter D. Carmen    
Peter D. Carmen (501504) 
Meghan Murphy Beakman (512471) 
ONEIDA NATION LEGAL DEPARTMENT 
Oneida Nation of New York 
5218 Patrick Road 
Verona, New York 13478 
(315) 361-8687 (telephone) 
(315) 361-8009 (facsimile) 
pcarmen@oneida-nation.org 
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/s/ Michael R. Smith    
Michael R. Smith (601277) 
ZUCKERMAN SPAEDER LLP 
1800 M Street, N.W. 
Washington, D.C. 20036 
(202) 778-1800 (telephone) 
(202) 822-8106 (facsimile) 
msmith@zuckerman.com 

/s/ Dennis M. Black    
Daniel F. Katz1

Dennis M. Black2

WILLIAMS & CONNOLLY LLP 
725 12th Street NW 
Washington, DC 20005 
(202) 434-5000 (telephone) 
(202) 434-5029 (facsimile) 
dblack@wc.com 

Attorneys for Plaintiff Oneida Nation of New York 

1Will request pro hac vice admission in the Northern District of New York in this case. 
2Will request pro hac vice admission in the Northern District of New York in this case.  
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