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STATEMENT OF RELATED CASES

Pursuant to Tenth Circuit Rule 28.2, Plaintiff-Afipe identifies Case No.

08-05154 (10th Cir.) as a prior appeal.
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STATEMENT OF FACTS

Plaintiff-Appellee, the State of Oklahoma (“the t8t% commenced this
lawsuit against various poultry integrator Defertdaon June 13, 2005, asserting
claims under state and federal law (including tben@Brehensive Environmental
Response, Compensation, and Liability Act (“CERC)Abr, inter alia, damages,
cost recovery, injunctive relief and penalties.e3é& claims were asserted to
address pollution alleged to have been causecetwdlters of the Oklahoma
portion of the lllinois River Watershed (“IRW”) asresult of the improper
disposal of the hundreds of thousands of tons oltgowaste annually generated
by Defendants’ birds.

Very shortly after the State filed the action, apt&mber 19, 2005,
Defendants held a joint defense meeting wheredkada included discussion of
the Cherokee Nation as a potential intervenorenctise at bar. (Aplt. App. at
842.) In October 2005, Defendants-Appellees filatherous motions to dismiss

pursuant to Federal Rule of Civil Procedure 12(bf(Bule 12(b)(6) Motions”).

! With regard to its CERCLA natural resource damegen to restore

the water and biological resources of the IRW,Ska&te asserts that “[t]he
Oklahoma Secretary of the Environment, acting drabfef the State of
Oklahoma, is the designated CERCLA trustee foruratresources’ in, belonging
to, managed by, held in trust by, appertainingrtotberwise controlled by the
State of Oklahoma . . ..” (Aplt. App. at 324.prEhe purposes of CERCLA
trusteeship, it is undisputed that the State matgewater and biological
resources of the IRW.Sge, e.gAplt. App. at 884 and 890.)

1
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(Doc. Nos. 64-67, 75.)However, none of Defendants’ Rule 12(b)(6) Masion
raised any issue pertaining to the Nation. TheridtsCourt denied (or denied in
part) such Rule 12(b)(6) Motions in June and JOI72 (SeeDoc. Nos. 1186,
1187, 1202, 1206.)

Further, in late 2005, counsel for the Tyson Deéartsl met with
representatives of the Cherokee Nation to disdwess belief that the Cherokee
Nation’s interests were at issue in this litigatig@plt. App. at 647.) However, no
motion followed from that meeting.

Yet further, more than 17 months after filing thRwle 12(b)(6) Motions, in
March 2007, Defendants filed a motion under Fedeua¢ of Civil Procedure
12(c) (“Rule 12(c) Motion”) challenging the Statstnding to pursue its claims.
(Doc. No. 1076.) Once again, however, Defendamt®d no issue pertaining to
the Cherokee Nation. The District Court deniegant this Rule 12(c) Motion on
June 15, 2007, permitting the trespass claim (C6utd be repled. (Doc. No.
1187;see alsdoc. No. 1435.)

And further still, on August 15, 2007, Defendanlsdf a Rule 12(b)(6)
Motion to dismiss the repled trespass claim inSeeond Amended Complaint
(Doc. No. 1235), which was also denied, on JandaB®008 (Doc. No. 1439).

Such Motion did not raise any issue with regarthtoCherokee Nation.

2 Citations herein to “Doc. No.” refer to docketmes in Case No. 05-

CV-00329-GKF-PJC (N.D. Okla.).
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It was only on October 31, 2008 -- more thlareeyearsafter the case was
filed -- and after the State had expended enormesmurces in prosecuting its
claims against Defendants -- that Defendants fiicanother motion to dismiss,
this time pursuant to Rule 19 of the Federal RafeSivil Procedure (“Rule 19
Motion”).® (Aplt. App. at 354.) As part of their Rule 19 M, Defendants
claimed that the State had placed them “in theezeftatwo-century-oldconflict
over who owns and controls the lands, waters aot@ lm the IRW,” and that the
case should be dismissed for failure to join therGkee Nation, who Defendants
claimed was a required pafty(SeeAplt. App. at 361 (emphasis added).) The
Cherokee Nation and the State have both opposettdgienent raised in
Defendants’ Rule 19 Motion that the Cherokee Naivas a required party to the
litigation.

Far from harboring any concern that the State'sndanight jeopardize its
claimed interests in the IRW, the Cherokee Natielrelved its claimed interest in
addressing the water pollution in the IRW causebfendants was adequately

represented and protected by the State in this Ag®t. App. at 879.) After

3 Because Defendants’ Rule 19 Motion was deemed|a-part

motion, the motion to dismiss component was dockateDoc. No. 1788, and the
motion for judgment as a matter of law componerg dacketed as Doc. No.
1790.

4 Defendants filed their Rule 19 Motion against ik of the
Cherokee Nation. (Aplt. App. at 873 (the attorgeyeral of the Cherokee Nation
stating that, in October 2008, “the defendantsireg@ur will, brought our interest
into this lawsuit”).)
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Defendants filed their Rule 19 Motion, in an efftrtmoot such Motion and as a
cautionary measure to assure the State could ptacée its claims, the State and
the Cherokee Nation entered a May 19, 2009 Agreemémch was filed with the
District Court®> (SeeDoc. No. 2108.) The May 19, 2009 Agreement presith
part:

. “[T]he State of Oklahoma and the Cherokee Natioeaghat the
lands, water and other natural resources of thid River
Watershed should be free of pollution, and accagpglithat the
claims asserted in [the case at bar] should coatioupe
prosecuted against Defendants. . . .”

. “[T]he State of Oklahoma and the Cherokee Natiaeaghait is
not necessary for the Court to resolve the preceeare of each
sovereign’s interests in lands, water and otheuratresources of
the lllinois River Watersheith order to determine that the State of
Oklahoma has sufficient interests to prosecutattien in [the
case at bar] and agree that it is in the bestastgof both
sovereigns to avoid the unnecessary time and egmssociated
with such an exercise at the present time andampthasent
forum. ...

(SeeAplt. App. at 532 (emphasis added).)

On June 30, 2009, Defendants filed a motion wighistrict Court seeking
to continue the September 2009 trial date. (Dax.2296.) As part of that
motion, Defendants asserted that “[a] short comtnme of the trial date would not

prejudice any party.” I¢. at 3 (emphasis added).)

> The district court found the May 19, 2009 Agreaite be invalid.
(Aplt. App. at 553.) The correctness of that dateation is not at issue in this
appeal.
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On July 22, 2009 -- two months before trial -- Bistrict Court concluded
that “[tlhe Cherokee Nation is a required partyem@ule 19 with respect to the
State’s claims for damages.” (Aplt. App. at 56&he District Court reasoned that
“[a]djudication of this action in the Cherokee Nuattis absence would impair or
iImpede the Nation’s sovereign and stated interestgovering for itself civil
remedies for pollution to lands, waters and otlegural resources within its tribal
jurisdiction.” (Aplt. App. at 559.) The Distri€@ourt dismissed the State’s
damages claims in their entirety, including it for natural resource damages
under CERCLA (Aplt. App. at 569.) The District Court madesthiuling despite
its July 2, 2009 acknowledgement that “it's notessary to determine the
respective interests [between the State and theratith regard to a CERCLA
claim.” (Aplt. App. at 838.)

On August 3, 2009, the State moved for reconsiaeratf the July 22, 2009

Order with respect to its claims under CERCLAApIt. App. at 570.) Argument

® In addition to its CERCLA natural resource dansagaim, the

District Court also dismissed the State’s claimremovery of its CERCLA
response costs, as well as its claims for commerdiEmages, punitive damages
and unjust enrichment. (Aplt. App. at 569.)

! Specifically, the State maintains that it enjoysRCHEA trusteeship in
all natural resources within its geographical baures, irrespective of ownership
and regardless of whether the Nation is a co-teussee42 U.S.C. 8§ 9607(f)(1);
United States v. AsarqbCoeur d'Alene I1), 471 F. Supp. 2d 1063, 1068 (D.
Idaho 2005) (“[t]he language of the statute dictdbat a co-trustee acting
individually . . . may go after the responsible party or pafioe the full amount of
the damage” (emphasis added)). In fact, duringltig 2, 2009 hearing, the

5
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was heard on August 14, 2009 (Aplt. App. at 598) @ne District Court denied
that motion on August 18, 2009 (Doc. No. 2472) efHafter, the Cherokee Nation
sought to participate and did participate in alfsgtlement conference with the
parties before Northern District of Oklahoma Chietige Claire Eagan, and final
settlement responses to Judge Eagan occurred ams2g, 2009. (Aplt. App. at
873.)

Having “exhausted all of [its] other options to toyprotect the resource in
this case,” the Cherokee Nation moved to intenaxaetly one week later, on
September 2, 2009 (“Motion to Intervene”)d.( Aplt. App. at 600.) In light of
the District Court’s grant of the Rule 19 Motionewsvts objection and without
waiver of its position that the July 22, 2009 Ordes incorrect as a matter of law,

the State filed a Response in Support of the Cleerddation’s Motion to

District Court acknowledged thi@oeur d'Alene Iholding that it is not necessary to
determine the respective property interests of CERCb-trustees. (Aplt. App. at
838.) As counsel for the Nation argued, “the goests not who owns the water,
the question is who owns the pollution.” (Aplt. @t 878.) Additionally,

without regard to the State’s claim of ownershipthrer grounds for trusteeship, it
Is undisputed in this record that the State of @&taa manages the water
resources of the Oklahoma portion of the lllinoigeR Watershed. (Aplt. App. at
884 and 890.) This undisputed management of thersvaf the IRW provides a
separate and distinct basis for trusteeship un&8&@.A. See42 U.S.C.

8 9607(f)(1). Moreover, the State maintains tt&tlaim for its own CERCLA
response costs cannot possibly raise Rule 19-delsdaes because the Cherokee
Nation has no, and makes no claim to any, inténastcovery of the State’s own
response costs.
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Intervene® (Aplt. App. at 795.)

Prior to the Court’s July 22, 2009 Order, the CRemNation did not
believe it was a required party to the litigationddelieved that its interest in
addressing the pollution was adequately protecyettido State. (Aplt. App. at 879
(“We did not believe that we were an indispensalaley to this lawsuit, Your
Honor, because it deals with water quality andwuetter rights.”).) The Cherokee
Nation had “always believed that this case was gngmbout watequality and
not about waternghts.” (SeeAplt. App. at 869 (emphases addeshe alsAplt.
App. at 604 (“prior to the [July 22, 2009] rulingwas not clear that the Nation
needed to participate in this matter”).) The CkRemNation’s position in this
regard is consistent with, among other things[Olstrict Court’s earlier statement
that “it's not necessary to determine the respeatiterests [between the State and
the Cherokee Nation] with regard to a CERCLA clairfAplt. App. at 838.)

During oral argument on the Cherokee Nation’s Mot Intervene, the
District Court agreed -- consistent with its JuB; 2009 Order under Rule 19 --
that the Cherokee Nation had the necessary intienesitervention of right under

Federal Rule of Civil Procedure 24(aj5e@Aplt. App. at 880-81.) Indeed, the

8 The State continues to assert that the Distoetrs July 22, 2009
Order granting the Rule 19 Motion is erroneous bsedhe Cherokee Nation was
never a required party to this litigation. Thet8taserves all of its rights to appeal
any and all aspects of the July 22, 2009 Order velieh an appeal is ripe.
Nevertheless, because the July 22, 2009 Orderiently the law of the case, the
State supports the Cherokee Nation’s efforts teru@ne in the case at bar.

7
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District Court indicated that it “would have bedeased to grant the Nation’s
motion to intervene if it had been timely.Td(at 928.) Nonetheless, the District
Court denied the Motion to Intervene primarily imeliness grounds.ld.)°
Specifically, the District Court found that intenten would cause delay and
would require the reinsertion of previously dismeig€auses of action (i.e., those
dismissed as a result of its July 22, 2009 Ordeeyeby reviving motions
pertaining to those claimsld( at 927.) The District Court also found that
intervention would necessitate “a new round ofa®ey . . . a new round of

motions for summary judgment and likely a new roofchotions in limine. . . ¥

(1d.)

For these reasons, the District Court determinatlitittervention would

’ As additional support for denying the Motion téervene, the District

Court adopted unspecified “other reasons set farthe defendants[’] brief . . . .”
(Aplt. App. at 928.) The United States Supremer€Cand this Court have
strongly discouraged district courts from basingrtiopinions on the incorporation
of arguments of counsel set forth in briefifgee United States v. El Paso Natural
Gas Co, 376 U.S. 651, 656 (1964)ying J. Inc. v. Comdata Network, 1nd05
F.3d 821, 830 (10th Cir. 2005). Doing so gives tsa number of serious
problems. First, it deprives the appellate cotig olear and well-reasoned
record from which to evaluate the quality of judialecision making at the trial
level. Second, it often leads to erroneous deatisiaking because counsel may
overstate the strength of the facts or law to fakeir client. Finally, when a
district court adopts one party’s arguments, theafify of judicial decision
making suffers . . . [because] the writing proaesgiires a judge to wrestle with
the difficult issues before him and thereby leadsttonger, sounder judicial
rulings.” In re Colony Square Cp819 F.2d 272, 275 (11th Cir. 1987).

19 Explaining the lack of resources to bring thigt 86 lawsuit, the
attorney general of the Cherokee Nation statededistrict Court that it “would
be riding on [the State’s] coattails.” (Aplt. Apgt 871.)

8
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“severely prejudice” the existing parties to theeca(d.) The District Court made
this rulingdespitethe State’s support for the Motion to Intervene trelState’s
insistence that it would “suffero prejudice if the Nation’s Motion to Intervene is
granted.” (Aplt. App. at 816 (emphasis in origiglThe District Court further
concluded: “The Nation will not be prejudiced iretbense that its claims will not
be impaired by the denial of its motion to intereehe Cherokee Nation may
bring its claims in a separate lawsuit if it wisfi&s (Aplt. App. at 928.) The
District Court so ruled notwithstanding the praaticeality expressed by the
attorney general of the Cherokee Nation in oraliargnt that it “do[es] not have
the resources to bring this sort of lawsuit . n [its] own.” (SeeAplt. App. at 871,
see also idat 886 (“it would be prejudicial to [the Cherokgation] . . . not to get
the benefit of the case that [the State] ha[s] wdnp”).) In addition, the District
Court’s decision with respect to “prejudice” didtrmldress arguments regarding
the procedural hurdles created by the July 22, ZD@e@r granting the Rule 19
Motion. As counsel for the State argued during3kptember 15, 2009 hearing:

[A]s it is right now, there is an extremely elegaatch-22 operating.

That is neither sovereign can prosecute an envieomahcase without

the other. And so if someone right now were dug@nanker

truckload of toxic waste in the lllinois River atite State of
Oklahoma wanted to sue them for it and did notlyetNation to join

1 Under the District Court’s standalone interprietabf CERCLA
trusteeship, the State would have to be a pagutb a lawsuit “to the extent that
this issue of who owns what in the IRW has to Iselkeed. . . .” $eeAplt. App. at
877;see alsdAplt. App. at 561.)



Case: 09-5134 Document: 01018338122 Date Filed: 12/28/2009 Page: 17

us, we couldn’t act under, at least under CERCLAylbe under any
of these theories.

The same thing, if they did it in waters that desroed by the
Cherokee Nation as their waters, sacred to theiplpethey couldn’t
redress it unless the State of Oklahoma joinedd Whether the
theoretical aspect of that is right or wrong, wa,Ges a practical
matter deal with it in this court in a very shortler and get it

right. ...

(Aplt. App. at 885.)
Following the District Court’s denial of the Motido Intervene, the
Cherokee Nation timely initiated the present appeal

SUMMARY OF THE ARGUMENT

The District Court erred in denying the Cherokedidh’s Motion to
Intervene. First, contrary to the District Courttding, the Cherokee Nation’s
Motion to Intervene was indeed timely. The Didt@ourt erred as a matter of law
by failing to measure the timeliness of the Motiorintervene from the moment
when the Cherokee Nation had reason to believatthelaimed interests could no
longer be adequately represented or protectedeb$tidte. The Cherokee Nation
promptly filed its Motion to Intervene upon leargithat -- based upon the current
law of the case -- the State could no longer adetyuprotect its claimed interests.

Second, the District Court erred in finding thaervention of the Cherokee
Nation would “severely prejudice the parties.” T3tate has fully supported the

Cherokee Nation’s Motion to Intervene, argued thabuld suffer no prejudice if

10
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it was granted, and has, in fact, been greatlyudregd by its denial. On the other
hand, the “prejudice” asserted by Defendants wbalkkt been a function of the
intervention itself rather than any delay in filittge Motion to Intervene.
Moreover, any “prejudice” claimed by Defendantdu® in large part to their own
delay in waiting more than three years to file th@ile 19 Motion.

Third, contrary to the District Court’s ruling, ti@&herokee Nation would be
-- and has been -- prejudiced by the denial oMbg&on to Intervene. The
Cherokee Nation lacks the resources to prosecutavih natural resource damage
action against Defendants and faces difficult arat impossible -- procedural
hurdles created by the District Court’s July 2202@rder. Further, the Cherokee
Nation will be prejudiced because a complete renfedthe pollution may never
be available, and restoration of the IRW will, ah@mimum, be unnecessarily
delayed for a significant period of time. Undeg tturrent law of the case, the
Cherokee Nation’s interest would, as a practicatenabe impaired or impeded --
and has in fact been impaired or impeded -- byaledithe Motion to Intervene.

For each and all of these reasons, the Districti®odenial of the Cherokee
Nation’s Motion to Intervene was in error and slhiooé reversed, and this matter

should be remanded for further proceedings.

11



Case: 09-5134 Document: 01018338122 Date Filed: 12/28/2009 Page: 19

ARGUMENT

l. LEGAL STANDARD

Rule 24(a)(2) in relevant part provides: “On timelption, the counnust
permit anyone to intervene who . . . claims anregerelating to the property or
transaction that is the subject of the action, iarsb situated that disposing of the
action mayas a practical mattermpair or impede the movant’s ability to protect
its interest, unless existing parties adequatgdyesent that interest.” Fed. R. Civ.
P. 24(a)(2) (emphases added). Accordingly, intefea must be permitted upon
satisfaction of the following factors:

(1) the application is ‘timely’; (2) ‘the applicantkaims an interest

relating to the property or transaction which is subject of the

action’; (3) the applicant’s interest ‘may as agbieal matter’ be

‘impaired or impeded’; and (4) ‘the applicant’'sangst is [not]

adequately represented by existing parties.’

Coalition of Arizona/New Mexico Counties for StaBnomic Growth v. DOI

100 F.3d 837, 840 (10th Cir. 1996) (quoting FedCR. P. 24(a)(2)). “The Tenth
Circuit generally follows a liberal view in allowgnintervention under Rule 24(a).”
Elliott Indus. v. BP Am. Prod. Co407 F.3d 1091, 1103 (10th Cir. 20058 also
Utah Ass’n of Counties v. ClintpB55 F.3d 1246, 1250 (10th Cir. 2001) (“Federal

courts should allow intervention where no one waétlhurt and greater justice

could be attained.”).

12
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Il. STANDARD OF REVIEW

With respect to the first factor -- the timelinedgshe Cherokee Nation’s
motion -- the standard of review generally is abafséiscretion. Coalition, 100
F.3d at 840. Where, as here, a district courtiapphe wrondegal standard, it
necessarilyabuses its discretiorbee Bank One v. Commercial Fin. Ser48.Fed.
App’x 309, 311 (10th Cir. 2002) (“a district cowvbuld necessarily abuse its
discretion if it based its ruling on an erroneoieswof the law. . . .” (internal
guotation marks omitted)gf. 7C Charles Alan Wrighgt al,, Federal Practice &
Procedure § 1916 (3d ed. 2009) (“Since in situatioanwhich intervention is of
right the would-be intervenor may be seriously hednf intervention is denied,
courts should be reluctant to dismiss such a redaestervention as untimely. . .
.

The District Court’s ruling on the third factorwhether the Cherokee
Nation’s interest would be impaired or impededs-raviewedle novo Coalition,
100 F.3d at 840 (remaining requirements of Rul@f2] are reviewede novg;
accord WildEarth Guardians v. United States Foi®stv, 573 F.3d 992, 995
(10th Cir. 2009).

. ARGUMENT AND AUTHORITY

In the present case, the District Court denieddherokee Nation’s Motion

to Intervene principally on the ground that the immotwvas untimely (i.e., the first

13



Case: 09-5134 Document: 01018338122 Date Filed: 12/28/2009 Page: 21

factor set forth above).SeeAplt. App. at 928.) Certainly, the District Court
found that the Cherokee Nation had satisfied tieerse factor under Rule
24(a)(2)-- namely, an interest in the subject efdlstion. (Aplt. App. at 556.)
With respect to the third factor, however, the BistCourt concluded that the
Cherokee Nation’s interest wouht be impaired or impeded because the
Cherokee Nation “may bring its claims in a sepalatesuit if it wishes.” (Aplt.
App. at 928.) Finally, although the District Cdsiffinding with respect to the
third factor implicitly obviated any need to corsidhe fourth -- namely, whether
the State could adequately represent that interés¢ District Court previously
had decided that the State could HotSeeAplt. App. at 560 (“this court is
unpersuaded that the State can adequately prbteabsent tribe’s interest”).) In
effect, the District Court substituted its judgmémntthat of the Cherokee Nation
itself, which had unambiguously asserted that tlaéeSould represent its interests.
(See, e.g Aplt. App. at 879.)

As set forth below, the District Court erred wigspect to the first and third

12 Although the State contests and reserves it$ togthallenge the

District Court’s July 22, 2009 determination tHag Cherokee Nation is a required
party under Rule 19 (Aplt. App. at 547), that ord#ectively created and

conferred a sufficient interest upon the Cherokagdd under Rule 24(a)(25ee
United Keetoowah Band v. United Sta#80 F.3d 1318, 1324 n.4 (Fed. Cir. 2007)
(“an applicant is entitled to intervene in an agtwhen his interest is comparable
to that of a person under Rule 19(a)(2)”). Althlbulge State does dispute the
nature and extent of the Cherokee Nation’s claimestest in the waters of the
IRW, that issue need not be resolved in this appeal
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factors. Specifically, the District Court impropefound that the Cherokee
Nation’s Motion to Intervene was untimely, and dallargely based upon its
erroneous conclusion that the Cherokee Nation&é@st would not, as a practical
matter, be impaired or impeded by the denial o¥Mttion to Intervene.

A. The Cherokee Nation’s Motion to Intervene Was Time).

“The trial court must determine timeliness in ligthtall of the
circumstances,” including: (1) “the length of timi@ce the applicant knew of his
interest in the case”; (2) “prejudice to the exigtparties”; (3) “prejudice to the
applicant”; and (4) “the existence of any unusuiedummstances.”Sanguine, Ltd. v.
United States Dep't of Interipi736 F.2d 1416, 1418 (10th Cir. 1984¢cordUtah
Ass’n of Counties?55 F.3d at 1250. The timeliness test is n@ndéd as a means
of punishment for a tardy intervenor; rather, iaigguard against prejudicing the
original parties by the failure to apply soone255 F.3d at 1250 (internal
guotation marks omitted). The timeliness analysig€ontextual,” and absolute
measures of timeliness should be ignorket. In discussing the timeliness of a
motion to intervene, this Court has stated thget{éral courts should allow
intervention where no one would get hurt and grgatgice could be attained.”
Id. (internal quotation marks omitted).

As set forth below, the Cherokee Nation’s Motiorritervene was timely.
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1. Length of Time | nterest Known.

The District Court erred in measuring timelinessdzhon when the
Cherokee Nation believed it had an interest institgect matter of the litigation,
instead of when it had reason to believe thati#isned interest was not being
adequately represented by a party. “The date adhwthe party seeking
intervention became aware of the litigation is tsglf not always relevant.Legal
Aid Soc’y of Alameda County v. Dun)&i8 F.2d 48, 50 (9th Cir. 1980) (citing
NAACP v. New Yorkd13 U.S. 345, 366 (1973)). Rather, where --aas k the
intervenor reasonably believed that its intereshenlitigation was being protected
by a party (here, the State of Oklahoma), the lenfitime since the intervenor
knew of its interest runs from the point at whithée‘intervenor became aware that
its interest would no longer be protected adequatel .” 618 F.2d at 5Gee, e.g.
Elliott Indus, 407 F.3d at 1103%ee also Sierra Club v. Es@8 F.3d 1202, 1206
(5th Cir. 1994) (“A better gauge of promptnessis $peed with which the would-
be intervenor acted when it became aware thattisdasts would no longer be
protected by the original parties.RBeich v. ABC/York-Estes Corp4 F.3d 316,
322 (7th Cir. 1995) (“[W]e do not expect a partypetition for intervention in
instances in which the potential intervenor hasaason to believe its interests are
not being properly represented.Hill v. Western Elec. Co672 F.2d 381, 386

(4th Cir. 1982) (“the critical issue with respegttimeliness is whether the
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proposed intervenor moved to intervene as soonkexame clear . . . that the
interests of the unnamed class members would rgeldre protected” (internal
guotation marks omitted). This rule reflects thetfthat the right to intervene
under Rule 24(a)(2) does not arise unlegsy alia, “the applicant’s interest is
[not] adequately represented by existing parti€xe Coalition100 F.3d at 840
(internal quotation marks omittedgee also San Juan County v. United Stdié8
F.3d 1163, 1203 (10th Cir. 2007) (“Even if an apgit satisfies the other
requirements of Rule 24(a)(2), it is not entitledrttervene if its ‘interest is
adequately represented by existing parties.” (mgofEed. R. Civ. P. 24(a)(2))).
In Elliott Industries for example, this Court permitted litigants istate
court action to intervene in a related federal tappeal because the intervenors’
interest -- namely, to challenge the existenceedéfal subject matter jurisdiction
over a certified class of oil and gas royalty ovenerwas no longer protected by
the appellees. 407 F.3d at 1103. Specificallgabse the trial court ultimately
ruled in appellees’ favor on the merits, the apgesino longer had reason to
contest subject matter jurisdiction on appddl.at 1104 n.5. With respect to the
timeliness of the intervenor’s motion, the Courswiaerefore persuaded that,
“[p]rior to the district court’s entry of final juginent it was reasonable for [the

intervenors] to rely on [the appellees] to argueidsue of subject matter

jurisdiction.” Id. at 1103. Thus, this Court applies a reasonabsesteasdard.
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Likewise, the United States Supreme Court founcb&ian to intervene to
be timely in a class action where “as soon asdab® clear to the respondent that
the interests of the unnamed class members wouloinger be protected by the
named class representatives, she promptly movpibtect those interests.”

United Airlines, Inc. v. McDona|ldt32 U.S. 385, 394 (1977).

In the present case, the District Court erred mather of law by declining to
apply this legal standard. That is, the Distriou@ failed to measure the
timeliness of the Motion to Intervene from the motne@hen the Cherokee Nation
had reason to believe that its interests couldngédr be adequately represented or
protected by the State. Instead, the District Cetroneously ruled that “[t]he
defendants ha[d] adequately demonstrated that lleeokee Natioknew of its
interestin this casdérom the outset of the litigatioiut chose not to intervene for a
number of reasoresnd the Court will not second-guess those reaSofiplt.

App. at 927-28 (emphasis added).)

This Court has held that “representation is adexuéien the objective of
the applicant for intervention is identical to tishtone of the parties.San Juan
County 503 F.3d at 1204 (internal quotation marks om)tteAnd the record
evidence indicates that the Cherokee Nation pldeheved that its interests in
protecting water quality in the IRW were being pedp represented by the State

until the District Court said otherwise in its uapedented July 22, 2009 Order.
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(SeeAplt. App. at 560.) Indeed, the Cherokee Natiopregsly articulated this
view, including during oral argument on its Motitinintervene:

THE COURT: | take it that you continue to take gussition that your
interest is adequately protected by the State.

MS. HAMMONS [attorney general of the Cherokee NakidWe believed
up until July 22nd, Your Honor, that our interestiddressing
the pollution was adequately protected by the State

(Aplt. App. at 879.)

Moreover, until such time as the District Court depd from established
law in the area of CERCLA co-trusteeship, it wasrneamtly reasonable for the
Cherokee Nation to believe its interests in pratgcthe water quality of the IRW
were adequately represented by the State. ThadDiSburt itself initially
signaled that such reliance was reasonable. Dtinmduly 2, 2009 hearing on
Defendants’ Rule 19 Motion, the District Court stathat “it's not necessary to
determine the respective interests with regard@&RCLA claim. And, in fact,
Coeur d’Alendll] says that.” (Aplt. App. at 838.) Specificalthat decision --
United States v. Asarco (Coeur d’Alene-Hexpressly held that a CERCLA co-
trustee may properly prosecute a CERCLA naturauee damage (“NRD”)
claim in theabsencef the other co-trustee, consistent with CERCLAsguage,
purpose, and practice:

The language of the statute dictates that a coeeuacting

individually or collectively with the other co-trustees mayaifter the
responsible party or partiésr the full amount of the damagess any
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amount that has already been paid as a result sdtidement to

another trustee by a responsible paifythere is a later disagreement

between the co-trustegbat disagreement would have to be resolved

by successive litigation between the trustées it could in no way

affect the liability of the responsible party orrpes.
471 F. Supp. 2d at 1068 (emphases added).

Indeed, the plain language of CERCLA makes it cleatownershipof a
natural resource isot a prerequisite for CERCLA trusteeship. Sectiori(f)(1)
of CERCLA, which governs the existence of a stateisteeship interest in natural
resources, provides that in addition to ownersbimfng a basis for a CERCLA
trusteeship interest, a State’s CERCLA trusteesitgrest also exists as to natural
resources “within the Stat&r “belonging to”or “managed by'or “controlled by”
or “appertaining to” the State. 42 U.S.C. 8 9607 {f)(Without regard to the
State’s claim of ownership, the waters of the IRAMJ biota therein) at issue in
this case are managed and controlled by the Sigpertaining to the State, and
“within the State.” Likewise, there is no disptibat the waters of the IRW and
biota therein are comprehensively “managed by'Stete. $ee, e.gAplt. App.
at 884 and 890.)

Moreover, the Cherokee Nation “always believed thist case was properly
about wateguality and not about wateights.” (SeeAplt. App. at 869 (emphasis

added).) In this regartlnited Keetoowah Band of Cherokee Indians v. United

States480 F.3d at 1326-27, is instructive. United Keetoowaflthe Keetoowah

20



Case: 09-5134 Document: 01018338122 Date Filed: 12/28/2009 Page: 28

Band of Cherokee Indians (“UKB”) brought an actamainst the United States
seeking compensation for the extinguishment ofiglit, title and interest to
Arkansas Riverbed Lands as permitted under thedBker Choctaw and
Chickasaw Nations Claims Settlement Act, as wellaamages for breaches of the
federal government’s fiduciary duties with respecthese Riverbed Lands. The
Cherokee Nation moved to intervene to seek disinidshe UKB'’s claims under
Rule 19, arguing in part that it is the sole titkter of all Riverbed Lands
identified in the Settlement Act, and thereforea@uired party. Reversing the
district court’s granting of the motion, the Fed&2acuit explained:

[T]he proper analysis to determine whether an aljzary has an

‘interest’ under Rule 19(a)(2) sufficient to pernmtervention in a

pending action must begin by correctly charactegzhe pending
action between those already parties to the action.

Id. at 1326. The Federal Circuit found that the sttimeatter of the action was
extinguishment of the UKB’s claims, and not (asdisrict court had found) an
action to establish title to the Riverbed Land$.e Tourt further held:

As we find that the ‘subject’ of the UKB’s actios limited to claims
permitted under the Settlement Act, we consequdimitithat the

[CN] does not have ‘an interest relating to’ the RI& statutory
claims. . .. The [CN] will not ‘gain or lose’ télto lands that it alleges
ownership over if the trial court awards the UKBmatary damages
under the Settlement Act.

Id. at 1326-27.

Such is the case here. The State’s action ismatton to determine
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ownership of or sovereignty over certain naturabreces of the IRW. Rather, it
IS an action by the State against Defendants tedgmollution of certain natural
resources in the IRW. Because the Cherokee Nabways believed that this case
was about water quality, and not water rightsg@sonably believed that it was not
a required party for the pursuit of the State’s dgenclaims.

For these reasons, the Cherokee Nation (and the) $td a reasonable
basis to be confident that the Court would denyeiddénts’ Rule 19 Motion,
determine that the Cherokee Nation was not a reduoarty, and permit the State
to continue pursuing its damage and cost recovamns in the Cherokee Nation’s
absence. Neither the State nor the Cherokee Natidmeason to believe that the
District Court would rule contrary to its earlieqpgessed understanding of the
working of CERCLA trusteeship, and contrary to éx@ress language of
CERCLA itself, in dismissing the State’s CERCLAInla, among others.
However, on July 22, 2009, the District Court didesd granted in part
Defendants’ Rule 19 Motion, dismissing all of that8’'s damage and cost
recovery claims based on its conclusion that ther@tee Nation was a required
party. (Aplt. App. at 568-69.)

The timeliness of the Motion to Intervene is furthaderscored by the fact
that the District Court’s July 22, 2009 ruling witbspect to CERCLA trusteeship

was based on a lone decision that had been abah@gribe very court that issued
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it. Specifically, as grounds for its July 22, 200&ler, and contrary to its
statements at the July 2, 2009 hearing antheur d’Alene Ildecision, the
District Court erroneously relied on the abandoaealysis ofCoeur d’Alene Tribe
v. Asarco Inc. (Coeur d’Alene, 1280 F. Supp. 2d 1094 (D. Idaho 2003), which
was modified -- and effectively reversed --®geur d’Alene [ 471 F. Supp. 2d at
1067-69. In determining that there would haved@h allocation between the
Cherokee Nation’s and the State’s respective ister&hereby impairing the
Cherokee Nation’s ability to protect its interes8plt. App. at 561), the District
Court became the only court other than the coutttérabandone@oeur d’Alene |
decision to have ruled in such a manner. Agaitil dumly 22, 2009, the Cherokee
Nation had no reason to believe that the Distrmit€would rely on an effectively
reversed decision in holding that it was a requpady to the State’s CERCLA
claims.

On August 18, 2009, during proceedings on the Stétetion for
Reconsideration of the July 22, 2009 Order, théridisCourt made it clear that it
would not modify the July 22 Order. (Aplt. App.&40-41.) The Cherokee
Nation constructively intervened immediately, makavery effort to facilitate a
resolution of the dispute, including participatinga settlement conference with all
parties before Chief Judge Claire Eagan of thehdort District of Oklahoma.

(Aplt. App. at 873.) Final settlement responsesawiie to Judge Eagan on
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August 26, 2009.1d.) On September 2, 2009 -- just six weeks afteDisgrict
Court’s July 22 Order, only two weeks after thetfdis Court denied the State’s
Motion to Reconsider, and a mere one week aftdesetnt talks broke down --
the Cherokee Nation filed its Motion to Interver{@plt. App. at 600.) Given the
totality of the circumstances, the Cherokee Naticied promptly to intervene in
this case upon learning of the District Court’s ragedented opinion that the State
could not prosecute its (the State’s) damage astreoovery claims in the
Cherokee Nation’s absence.

2. Pregudice to Existing Parties.

“The prejudice prong of the timeliness inquiry m&as prejudice caused by
the intervenors delay not by the intervention itself.Utah Ass’n of Countie255
F.3d at 1251 (internal quotation marks omittesge also Stallworth v. Monsanto
Co, 558 F.2d 257, 267 (5th Cir. 1977) (“the relevastie is not how much
prejudice would result from allowing interventidoyt rather how much prejudice
would result from the would-be intervenor’s failucerequest intervention as soon
as he knew or should have known of his interetiténcase”).

As previously demonstrated, prior to the Districu@’s July 22, 2009
Order, the Cherokee Nation reasonably believedttiga$tate could protect its
interests in water quality in the waters in the @idma portion of the IRW. Thus,

the question with respect to prejudice is whetimerta what extent the State and
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Defendants were harmed by the passing of six wagke’ between the District
Court’s surprising conclusion that the Cherokeddyatvas a required party, on
July 22, 2009, and the Cherokee Nation’s Motiomtervene, on September 2,
20009.

With regard to prejudice, the District Court fouth@ following:

The filing of an intervenor’'s complaint, includigfederal common

law nuisance claim would trigger more than a 120 dkday. It would

require the reinsertion of three causes of actiahwere previously

dismissed, the consequent resuscitation of numenoa®ns

pertaining to those causes of action, both motionsummary

judgment and motions in limine. . . . [I]t wouldgger the necessity of

a new round of discovery pertaining to at leaststfa¢ute of

limitations issues, a new round of motions for stanmudgment and

likely a new round of motions in limine, in addiido those 41 that

have already been filed.

Such an approach would result in delay and expeviseh would

severely prejudice the parties who have been dgfreceeding

toward trial these past four-plus years.

(Aplt. App. at 927.)

First, and fundamentally, the timeliness test rexpuconsideration of
“prejudice to the existing pargé Sanguine/36 F.2d at 1419. Obviously, the
State is one of the existing parties in this caéet, the District Court completely
disregarded the Statessipportfor the Motion to Intervene and the State’s
Insistence that it would “suffero prejudice if the Nation’s Motion to Intervene is

granted.” (Aplt. App. at 816 (emphasis in origiaalin fact, the State argued that

it would be “greatly prejudiced” were the Districourt to deny the Motion to
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Intervene. As the State predicted, and contratiiedistrict Court’s finding that
intervention of the Cherokee Nation would “sevegigjudice the partiesid.),
the State has been severely prejudiced by the Galamial of the Motion to
Intervene. As a result of the District Court’s de&mn, the State was denied the
present opportunity to pursue (in a single tridijilaremedy for the water
pollution at issue, including the opportunity t@pecute its substantial damage
claims against Defendants, to recover its respoases under CERCLA, and to
hold Defendants fully accountable for the injurlesy have caused and continue to
cause to the waters of the IRW. The District Ceusilure to consider the
prejudice to the State constitutes reversible error

Additionally, none of the factors cited by the Distt Court in support of its
“prejudice” finding -- save the exact length of amgntinuanc¥ -- would have
been any different in the event that the Cheroka#oN had requested intervention
iImmediately, on July 22, 2009. Thus, the “prejedidescribed by the District
Court would have been a consequemncpf the Cherokee Nation’s timing, but

rather the fact of interventidii. See Utah Ass’n of Countie255 F.3d at 1251

13 Presumably, the District Court arrived at 120sdbgised upon the

State’s September 3, 2009 Motion for Continuancérl, in which the State
sought a 120-day continuance of the trial datestont any necessary discovery
with respect to the Cherokee Natiotge€Doc. No. 2573 at 3.)

Y As a practical matter, allowing the Cherokee dfatob intervene

would have placed the State and Defendants in appately the same position
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(“Plaintiffs also assert that they would be prepadi by allowing intervention
because adding additional parties would doublevbrd load and add issues.
These factors, however, are a function of inteneantself rather than the timing
of the motion to intervene.”). For instance, aewrdiscovery that Defendants
would wish to conduct or dispositive motions thaféhdants would want to file
with respect to the Cherokee Nation would be atfanof the intervention itself,
not the timing of filing the Motion to Intervene.

Also, while the District Court seemingly ignorectBtate’s claim of
prejudice, the District Court gave full credit t@f@ndants’ claims of prejudice.
However, Defendants’ claims of prejudice lack obyjexcredibility. Defendants
were permitted to use their purported fear of rpldtiitigation as a sword in the
context of their Rule 19 Motion, and then use rpidtiitigation as a shield in the
context of their opposition to the Cherokee Natsodotion to Intervene under
Rule 24(a)(2). CompareAplt. App. at 378-79 (Defendants claiming in Raif&
Motion that “joinder of the Nation is necessary enRule 19 because any
resolution of this lawsuit in the Nation’s absemarild subject Defendants to ‘a
substantial risk of incurring double, multiple,atherwise inconsistent obligations
by reasons of the claimed interestWith Aplt. App. at 664 (Defendants claiming

in Rule 24 opposition that “the Cherokee Nation beng those claims in its own

that they found themselves on July 21, 2009 --fiaeing claims and evidence that
they had wrestled with and developed over the eofsnore than four years.
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lawsuit”).)

Further, while Defendants claimed that they wowddobejudiced by any
delay of the trial date necessitated by the Cherdation’s intervention, on June
30, 2009 Defendants themselves filed a motrath the Court seeking to continue
the trial date (Doc. No. 2296.) Thus, a mere two months betioeeCherokee
Nation moved to intervene, Defendants asserted[tapshort continuance of the
trial date would not prejudice any party(ld. at 3 (emphasis added).)

Moreover, any claimed prejudice to Defendants s iduarge part to their
unreasonable delay in filing their Rule 19 MotigigeeAplt. App. at 354.)
Specifically, the record shows that Defendantsudised among themselves the
Cherokee Nation as being a “Potential Intervenaaf’early as September 2005.
(Aplt. App. at 842.) They claim, “[i]n late 2008punsel for the Tyson Defendants
.. . met with Chief Smith and representativeshef€Cherokee Nation to discuss the
fact that the State’s complaint directly implicateé Cherokee Nation’s asserted
interests in lands, waters, and biota within théa®&ma portion of the IRW.”

(Aplt. App. at 647.) Contrary to the reasonablkdie of the State and the
Cherokee Nation, Defendants clearly believed tmaiGherokee Nation was a
required party from the outset of this litigatio¥iet, Defendants waited for over
three years and after the expenditure of tremencesmirces in the litigation to

file the Rule 19 Motion and raise -- for the fitishe -- the issue of the Cherokee
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Nation’s interests. Had Defendants filed the RiéeéMotion earlier, the issue of
the Cherokee Nation’s interest would not have giwd the proceedings so close
to trial. But, rather than consider interventionight of Defendants’ delaysee
Utah Ass’n of Countie®55 F.3d at 1250 (“timeliness of a motion to méne is
assessed in light of all the circumstances” (irdequotation marks omitted)), the
District Court counted iagainstthe Cherokee Nation.

Finally, the Cherokee Nation’s intervention woulat have presented
Defendants with angewclaims for damages or injunctive relief, but menatyuld
have reinstated damage claims that had alwaysibdka lawsuit. $ee, e.qg.

Aplt. App. at 905 (MS. HAMMONS: “Your Honor, we bught nothing new to
this case, we’re seeking nothing new that wase'tetas of July 21st, 2009.”).)
Defendants had long prepared to defend against@aichs that were dismissed
solely because of the District Court’s Rule 19 dexi. Thus, Defendants would
face no prejudice in having to defend against tigar@al claims.

3. Prgudice to the Cherokee Nation.

As previously discussed, “prejudice to the applitaone of several sub-
factors that courts must consider in assessingrtiediness of a motion to
intervene see Sanguin& 36 F.2d at 1418, and timeliness is itself onfoof
factors that courts must evaluate in the coursgeoiding whether to grant such a

motion,see Coalition100 F.3d at 840. Courts must also consider venéthe
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applicant’s interest may as a practical mattemiygaired or impeded.” 100 F.3d at
840 (internal quotation marks omitted).

In the present case, the District Court’s findingttthe Cherokee Nation
“will not be prejudiced” rested squarely on its clusion that “[the Cherokee
Nation’s] claims will not be impaired by the denddlits motion to intervene.”
(Aplt. App. at 928.) Because, as set farthna, in part 111.B, the Cherokee
Nation’s interest, as a practical matter, would-end, indeed, has been --
impaired and impeded by the District Court’s deofaks Motion to Intervene, the
finding that the Cherokee Nation “will not be préiiced” was also in error.

4, Unusual Circumstances.

As a whole, this case is certainly “unusual” by amyasure. In particular,
there are unusual circumstances that support teeokbe Nation’s intervention.
Under the District Court’s ruling with respect t&RCLA trusteeship, contrary to
42 U.S.C. § 9607(f)(1) andoeur d’Alene | neither the Cherokee Nation nor the
State may pursue any natural resources damageasioldividually relating to the
natural resources at issue as to this watershethasd Defendants. Rather than
mitigate the harsh result of this unprecedentedguly permitting the Cherokee
Nation to intervene so that the Cherokee Nationtaadstate could proceed as co-
trustees, the District Court compounded the prolidgrdepriving both the State

and the Cherokee Nation of the opportunity to peigdull recovery in an efficient
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manner, to avoid costly piecemeal litigation, amtbting restoration to the
polluted waters of the IRW.

Although the State has proceeded to trial on itsaraing non-damage
claims (which trial is in its fourth month as ofgtiling), the District Court’s
denial of the Cherokee Nation’s Motion to Interveoeupled with its July 22
Order, works such that only as co-plaintiffs cothld Stateandthe Cherokee
Nation bring a damages claim -- and/or CERCLA cesbvery claim -- against
Defendants in a subsequent and separate actiacauBe neither sovereign can be
joined against its will, both would again need aamently to waive their
sovereignty. Such coordination of priorities igseofdifficult, potentially providing
Defendants with an unwarranted and unjust escape lfability for damages
and/or response costbsloreover, such litigation would in large part daplie the
significant effort already undertaken by and cutlsebeing shouldered by the
State. Thus, the denial of the Cherokee Nationdidh to Intervene has the

potential to result in a massive, unnecessary agneptable expenditure of public

> As the attorney general of the Cherokee Nationedgluring the
September 15, 2009 hearing: “If we are not alloveexhtervene in this lawsuit,
we will have to, at some point, file a new lawsui¥e will have to try to join the
State of Oklahoma who also has immunity. Whetheroo politically they can do
it at that time is an issue. Whether or not we &idord to do it is a very real issue.
It makes all sorts of sense and is a reasonalaetipal approach to allow us to
intervene in this lawsuit with all of the discovehat's gone on, with all of the
experts that have been deposed, with all of thefilading that's been done and
bring this case back to where it was, or at leasiglly to where it was on July
21st, 2009.” (Aplt. App. at 875.)

31



Case: 09-5134 Document: 01018338122 Date Filed: 12/28/2009 Page: 39

resources by the State, the Cherokee Nation, andatbrts.

Finally, the District Court improperly overlookeaet Cherokee Nation’s
effort to have its claims against Defendants detidehis action, including the
Cherokee Nation’s effort to broker a resolutioropto moving to intervene.Sge,
e.g, Aplt. App. at 873 (“THE COURT: You attempted tot @@erybody to sit
down and work this thing out, apparently. MS. HAINMNS [attorney general of
the Cherokee Nation]: We very much did.”).)

In sum, the District Court abused its discretioffaiing to give appropriate
weight to these unusual circumstances.

B. Under the Current Law of the Case, the Cherokee N&in's
Interest Would Be Impaired or Impeded.

Rule 24(a)(2) requires the court to permit the lymetervention of anyone
who “claims an interest relating to the propertyransaction that is the subject of
the action, and is so situated that disposing ®fittion mays a practical matter
impair or impede the movant’s ability to protestiitterest. . . .” Fed. R. Civ. P.
24(a)(2). It generally is agreed that “the questmust be puin practical terms
rather than in legal term% 7C Charles Alan Wrighgt al, Federal Practice &
Procedure § 1908.2 (3d ed. 2009) (emphasis added).

In practical terms, as the Cherokee Nation statets$ iMotion to Intervene:

Now that [the District Court] has found that thetida is an

indispensible party for the CERCLA and damagesmdaasserted by
the Statdhere is little chance that funding will be availalto provide
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the restoration that the IRW needd/ithout the Nation as a party and

the claims that it can bring, an important resowvitecontinue to

diminish in quality and economic value.
(Aplt. App. at 605 (emphasis added).) Withoutadp@ortunity to join with the
State in this action, and with the District Couddidy 22, 2009 Order as the current
law of the case, the Cherokee Nation faces thgopm®f raising substantially the
same claims against Defendants in separate, castlytime-consuming litigation.
Upon denial of the Cherokee Nation’s Motion to tag:e, the opportunity for an
efficient and complete resolution of all of theuss and for all of the interested
parties in a single trial under the District Cosiduly 22 Order was lost. As a
practical matter, the Cherokee Nation and the Stadeface significant delay and
added expense with respect to their damages ahdecowery claims,
notwithstanding the inordinate commitment of resesrwith respect to those
claims by the State, Defendants, and the DistroetrCprior to July 22, 2009.

Simply stated, the District Court ignored thesactical consequences.
Rather, the District Court found that the Cherokiegion’s interest would not be
impaired or impeded -- and, thus, that the Cherdka@n was not prejudiced --
because of the Cherokee Natiottisoreticalright to bring its own lawsuit. See
Aplt. App. at 928 (“The Cherokee Nation may britgyglaims in a separate lawsuit

if it wishes.”).) Given the enormity of this litagion -- in terms of time, expense,

parties, and issues -- it is beyond dispute tratdherokee Nation was prejudiced
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by the denial of its Motion to Intervene.
For these reasons, the District Court erred imnfgio conclude that the

Cherokee Nation’s interest in the IRW “may as aqpical matter’ be ‘impaired or
impeded.” Coalition, 100 F.3d at 840 (quoting Fed. R. Civ. P. 24(3)(2)

CONCLUSION

For the foregoing reasons and those stated in fipelfant’s Brief, the
District Court’s denial of the Cherokee Nation’s fibm to Intervene should be
reversed, and the case remanded for further prougsed
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