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 Defendant/Counter Plaintiff Questar Gas Management Company (“QGM”), through 

counsel and pursuant to Rule 65 of the Federal Rules of Civil Procedure, respectfully submits 

this Memorandum in Support of its Motion for Temporary Restraining Order and Preliminary 

Injunction. 

INTRODUCTION 

 QGM seeks a temporary restraining order and preliminary injunction ordering the Ute 

Indian Tribe of the Uintah and Ouray Reservation (the “Tribe”) to remove the padlock from the 

gate of the Stagecoach Processing Plant and to restraining the Tribe from any activities that 

prevent QGM and its construction contractors’ access to an operating QGM facility and an 

adjacent construction site that are lawfully located on tribal land.  On July 1, 2010, after the 

Tribe initially barred QGM’s access to the relevant sites and idled more than 100 construction 

workers working at those sites, QGM obtained a preliminary injunction from the United States 

District Court for the District of Utah, Judge Dale A. Kimball presiding, which enjoined and 

restrained the Tribe from all activities preventing QGM’s access to its sites.  In connection with 

his preliminary injunction order, Judge Kimball found that QGM was likely to succeed on the 

merits of its claims against the Tribe, that QGM had no adequate remedy at law and would be 

irreparably harmed without the issuance of injunctive relief, that the balance of harms weighed in 

QGM’s favor and that the injunction was in the public interest. 

 Two weeks later, after Judge Kimball issued an Order to Show Cause why the Tribe 

should not be held in contempt for violating his prior order, the Tribe argued for the first time 

that the federal district court lacked subject matter jurisdiction over QGM’s counterclaims 

because they were not compulsory counterclaims.  In response, on July 16, 2010, Judge Kimball 
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vacated his preliminary injunction order on the sole ground that the federal court lacked federal 

subject matter jurisdiction over QGM’s counterclaims.  Within two hours of the issuance of 

Judge Kimball’s order vacating the preliminary injunction, through the exercise of self-help, the 

Tribe expelled QGM personnel, its contractors and subcontractors from the sites and padlocked 

the entrance to them, allowing only two QGM employees into the existing Stagecoach plant 

facility at a time, and no QGM or contractor personnel onto the construction worksite.  QGM has 

to ask Tribal officers to unlock the gate to let them in or out of the facility, creating a serious 

health and safety risk due to the plant being a live hydrocarbon processing facility. 

 On July 19, 2010, the Tribe filed its own action and sought its own TRO in Tribal Court 

raising numerous claims against QGM arising under federal law.  As discussed in detail below, 

the Tribal Court erroneously assumed jurisdiction over QGM at the Tribe’s urging and issued a 

TRO, essentially ratifying the Tribe’s unlawful acts. 

In this new action, QGM seeks a determination that the Tribal Court lacks jurisdiction 

over this dispute, seeks declaratory relief with respect to numerous questions of federal law that 

the Tribe has cited to justify its expulsion of QGM from its operating facility and adjacent 

construction site, and now seeks from this Court the same relief that it had previously obtained 

from Judge Kimball – an order enjoining and restraining the Tribe from preventing QGM’s and 

its contractors access to specific sites that QGM is lawfully entitled to access.   
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STATEMENT OF FACTS 

I.  THE SURFACE USE AND ACCESS AGREEMENT 

 A. The Surface Use and Access Agreement Is an Omnibus Agreement for Rights 
  of Way Within the Concession Area 

Effective January 1, 2005, QGM and the Tribe entered into an agreement called the 

Surface Use and Access Concession Agreement Between Questar Corporation Individually and 

on Behalf of Its Affiliates, and the Ute Indian Tribe of the Uintah and Ouray Reservation (the 

“Surface Use and Access Agreement”). (Ex. A hereto at 1.)  The Surface Use and Access 

Agreement was approved by both the Tribe’s Business Committee as well as the United States 

Bureau of Indian Affairs (“BIA”) as being in the best interest of the Tribe.  (Ex. A hereto at 24 

and 34.)   

As described in the Surface Use and Access Agreement, the Tribe owns or controls the 

surface of certain lands within the area described in Exhibit A to the Surface Use and Access 

Agreement as “Concession Area 1,” certain lands outside Concession Area 1 where certain 

Transportation Pipelines are located (“Existing Pipeline Corridors”) and certain lands where 

Distribution Facilities are located (“Existing Distribution Corridors”).  (Ex. A hereto, Recitals A-

C.) 

 QGM owns certain valid rights and interest in oil and gas leasehold estates, rights-of-

way, easements, surface use agreements and related wells, pipelines, distribution systems, 

compressors, dehydrators, plants, storage facilities and other facilities in Concession Area 1, 

Existing Pipeline Corridors, and the Existing Distribution Corridors.  (Ex. A hereto, Recital D.)  

Under the Surface Use and Access Agreement, QGM and the Tribe have reached:   
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[A]n omnibus agreement for rights-of-way, easements, access, surface use, 
surface damages and all other necessary agreements associated with [QGM’s] 
existing business activities in Concession Area 1, the Existing Pipeline Corridors, 
and the Existing Distribution Corridors and for [QGM’s] future development and 
operations in Concession Area 1, the Existing Pipeline Corridors, and the Existing 
Distribution Corridors.”   

(Ex. A hereto, Recital D.)  The Surface Use and Access Agreement itself constitutes a “complete 

grant of access by the Tribe to Questar, its employees, representatives and contractors” within 

the concession area, subject to very limited exceptions.  (Ex. A hereto, ¶ 2.1.)  In exchange for 

annual payments, the Tribe intended that the U.S. Bureau of Indian Affairs recognize the 

Agreement as the Tribe’s consent and grant of access for Questar to enjoy its existing and future 

surface uses and access within Concession Area 1.  (Ex. A, Recital H.) 

 In consideration for its access rights under the Surface Use and Access Agreement, QGM 

initially paid the Tribe an annual fee of $275,000, which is adjusted for inflation and volumetric 

factors every third year (the annual fee is now $324,631).  (Ex. A hereto at 10, Article. 7.)  QGM 

has paid and the Tribe has accepted the annual payment each year since 2005.  (Declaration of 

Michelle Striplin-Sullivan, ¶¶ 2-4, stating that QGM paid $275,000 to the Tribe in 2005, in 2006, 

and in 2007 and $324,631 to the Tribe in 2008, in 2009 and in 2010).)1 

 Section 4.3 of the Surface Use and Access Agreement governs QGM’s access upon 

submitting applications and notices for any proposed new surface uses for future oil and gas 

activities:   

As to any proposed new surface uses [QGM] will file appropriate right-of-way 
applications with the Tribe and the BIA and provide the notice required under 
Article 11.  Upon expiration of the notice period [7 days], [QGM] may use and 

                                                 
1 Ms. Stiplin-Sullivan’s Affidavit, originally filed in the prior federal case, is attached 

hereto as Exhibit B. 
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access the surface applied for unless notified in writing by the Tribe of an 
objection to the proposed use based on reasons of health and safety of the Tribe . . 
. .  

(Ex. A, ¶ 10.4 (emphasis added).)  Thus, unless the Tribe objects in writing within seven days of 

a notice or application, the Surface Use and Access Agreement allows QGM to “use and access 

the surface applied for” even though right-of-way applications have not yet been issued.  (Ex. A, 

¶ 10.4 and Article 11 (providing for the seven day notice period).)  Accordingly, if the Tribe does 

not object within the seven-day notice period, QGM may commence the uses described in its 

notice or application.  If the Tribe does object within the notice period, the objection must be 

based upon health and safety concerns of the specifically proposed and “applied for” use.  (Id.)  

The Tribe must then diligently provide an alternative location for the use.  (Ex. A, ¶ 4.2.)  QGM 

is then afforded the opportunity to challenge the Tribe’s objection pursuant to Article 17 of the 

Agreement.  (Ex. A, ¶ 4.3.)   

 B. Dispute Resolution Under the Surface Use and Access Agreement, Including  
  the Tribe’s Express Waiver of Sovereign Immunity 

 Article 17 requires a party who believes the other party is in breach of the Surface Use 

and Access Agreement to provide written notice describing the dispute or claim and to work 

“amicably” toward resolving or curing the breach.  (Ex. A, ¶ 17.1.)  If the claim is not resolved 

or cured in 30 days, then either party may seek resolution of the dispute by arbitration.  (Ex. A, ¶ 

17.2.)  Article 17 also provides as follows: 

The Parties agree that they shall have as a first recourse for the enforcement of 
this Article 17 to the United States District Court for the District of Utah and 
appellate courts therefrom.  Should the United States District Court for the 
District of Utah not have jurisdiction, the Parties agree that an action for  
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enforcement of this Article 17 may be brought in the state courts of the State of 
Utah. 

(Ex. A, ¶ 17.5.)   

In connection with the dispute resolution procedures of the Surface Use and Access 

Agreement the Tribe has expressly waived its sovereign immunity as follows: 

The Tribe expressly grants a limited waiver of Tribal sovereign immunity for the 
limited purpose of adjudicating any and all claims, disputes or causes of action 
arising out of or relating to this Concession Agreement and consents to arbitration 
and suit solely for such limited purposes.   

(Ex. A at 18, ¶ 17.2 (emphasis added).) 

The Tribe makes its limited waiver of sovereign immunity for purposes of any 
action by Questar to enforce this Concession Agreement, and agrees to forego any 
right or claim or right to seek or require exhaustion of Tribal court remedies as a 
prerequisite to any action by Questar to enforce this Concession Agreement.   

(Ex. A at 20, ¶ 17.5 (emphasis added).) 

The Surface Use And Access Agreement expressly provides that if there is a conflict 

between the it and Tribal law, the agreement controls: 

Should any conflict arise between Tribal laws and regulations and this Concession 
Agreement, Tribal laws and regulations shall not control over the specific 
provisions of this Concession Agreement. 

(Ex. A, Article 14.) 

II. THE FEDERAL CLEAN AIR ACT LITIGATION AND QGM’S AFFIRMATIVE 
 DEFENSES 

 In February 2008, the United States filed suit against QGM alleging that five of QGM’s 

natural gas compression facilities2 are in violation of the Clean Air Act (the “CAA”).  QGM 

denies the United States’ allegations.  The United States further alleges that it has jurisdiction to 

                                                 
2 The five facilities are QGM’s Wonsits Valley, Coyote Wash, Chapita, Island, and River 

Bend natural gas compressor stations (the “QGM Facilities”).  
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enforce the Environmental Protection Agency’s (“EPA”) own CAA regulations regarding 

QGM’s facilities – rather than those of the State of Utah – and that the EPA has had jurisdiction 

to permit those facilities – rather than the State of Utah – because those facilities are located in 

“Indian Country.”  QGM denies these allegations, as well, and asserts several affirmative 

defenses to the United States’ claims relating to the “Indian Country” issue, including an 

affirmative defense asserting that the portion of the Uintah and Ouray Reservation on which the 

Questar Facilities are located was disestablished by acts of Congress more than one hundred 

years ago, and that, regardless, the Tribe disclaimed its civil and regulatory authority over the 

lands upon which some of the facilities are located to the State of Utah more than ten years ago 

in settlement of previous jurisdictional litigation.3    

 The Tribe successfully moved to intervene in the matter between the United States and 

QGM in October 2009, alleging common law nuisance claims against QGM.  The Tribe has 

made it clear to QGM that the Tribe will do whatever it takes to force QGM to drop its 

jurisdictional defenses in that lawsuit.  For example, on April 14, 2010, the Ute Tribe’s Business 

Committee sent a letter to QGM about the lands covered by the Agreement, explicitly linking its 

illegal actions against QGM’s to those jurisdictional defenses.  The letter states: 

These lands are the subject of ongoing litigation between one of Questar 
Corporation’s affiliate companies, [QGM] and the United States, in which the Ute 
Indian Tribe has recently intervened.  . . . QGM is attempting to avoid compliance 
with the [CAA] by . . . attempting to argue that the [EPA] does not have 
regulatory authority over QGM because its offending compressor stations are 
located on a portion of the Reservation—the Uncompahgre Reservation—that has 

                                                 
3 The United States alleges that QGM’s Facilities are located within the Uintah and 

Ouray Reservation, which is made up of the Uintah Valley Reservation (the northern half) and 
the Uncompahgre Reservation (the southern half).   QGM’s facilities are alleged to be located 
within the Uncompahgre portion of the Uintah and Ouray Reservation. 
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been disestablished or diminished; that is QGM is seeking . . . a judicial ruling 
that a large portion of the Tribe’s Reservation no longer exists.  . . .  

Until QGM comes into compliance, and ceases its fight to disestablish the 
Reservation, the Tribe feels that it is in the best interests of the Tribe to cease all 
further business with Questar. 
 

(Ex. C hereto at 1-2 (April 15, 2010 Letter from Curtis Cesspooch to QGM).)   

 On June 18, 2010, QGM provided in the CAA litigation the expert report of Dr. Kathryn 

MacKay, a Weber State University professor who is QGM’s expert on the “jurisdictional status” 

of the Uncompahgre Reservation, to the Tribe and to the United States.  In her report, Dr. 

MacKay concludes on the basis of historical records that the Uncompahgre Reservation was 

disestablished by legislative process.  Four days after QGM submitted Dr. MacKay’s report, the 

Tribe overtly breached the Agreement between the Tribe and QGM and shut down QGM’s 

construction operations at the Stagecoach Processing Plant expansion site and the related 

transmission line project site.  As will be discussed below, some of this construction had been 

ongoing since March 1, 2010, well before the Tribe’s April 14th letter, with the express approval 

of the Tribe.   

III.  THE STAGECOACH PROCESSING PLANT AND THE IRON HORSE 
 EXPANSION 

 On March 22, 2007, the Tribe and the BIA approved QGM’s application for a Facilities 

Lease, #6SF0005612, for the Stagecoach Processing Plant, a natural gas processing facility, 

covering approximately 13.42 acres.  (Ex. D hereto.)   That facility has operated for over three 

years under the BIA Facilities Lease.  During this time, the Tribe has made no claims, with the 

BIA or otherwise, that QGM does not have a valid lease or rights of way to the Stagecoach 

Processing Plant.   
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 On January 12, 2009, QGM submitted a Modification To Facilities Lease on Tribal 

Lands for an expansion of the surface use area to expand the pad at the Stagecoach Processing 

Plant by approximately 1.23 acres to add additional processing capacity referred to as Iron 

Horse.  (Ex. E hereto.)  The Tribe did not object to the modification.  On July 9, 2009, QGM 

received authorization from the BIA to proceed with the construction.  (Ex. F hereto.)  This valid 

modification states that “this modification does not change any of the terms, conditions, or 

stipulations except as specifically set forth herein.”   

 On November 3, 2009, QGM submitted a Modification to Facilities Lease on Tribal 

Lands for an expansion of the surface use area under the 2007 Facilities Lease for the Iron Horse 

Turn Around at the Stagecoach Processing Plant.  (Ex. G hereto.)  The Tribe did not object to the 

modification.  Pursuant to the terms of the Surface Use and Access Agreement, the Tribe 

approved the modification.  One again, this valid modification states that “this modification does 

not change any of the terms, conditions, or stipulations except as specifically set forth herein.”   

 On January 28, 2010, QGM provided the Tribe with notice of its intent to construct the 

Iron Horse Turn Around, which provided vehicular access to the expansion of the Stagecoach 

Processing Plant.  (Ex. H hereto.)  The Tribe did not object to QGM’s notice of its intent to 

construct the Iron Horse Turn Around.  On December 10, 2009, the BIA approved the “Iron 

Horse Turn Around” project.  (Ex. I hereto.) 

 On February 22, 2010, QGM provided the Tribe with notice of its intent to construct the 

expansion at the Stagecoach Processing Plant which expanded the existing plant Facilities Lease 

by approximately 1.235 acres.  (Ex. J hereto.)  The Tribe did not object to QGM’s notice of its 

intent to construct the pad expansion.  Construction of the Stagecoach expansion projects 
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(including the “Iron Horse Turn Around”) began on March 1, 2010.  (Affidavit of Kevin Peretti 

at ¶ 3.)4 

 On June 22, 2010, QGM’s contractor, Anderson & Wood (“A&W”), arrived at the 

construction site for the transmission line project to continue the work commenced on June 10, 

2010.  A representative of the Tribe removed A&W from the site, claiming that A&W did not 

possess a valid tribal access permit, business permit, or right-of-way for the related activity.  

 Later that day, the Tribe sent a letter to QGM stating that the Tribe would deny QGM’s 

and its contractors’ access to the job site.  (Ex. L.)  The purported reason for the June 22, 2010 

denial of access was that QGM did not have a valid tribal permit.  (Id.)  Mr. Cesspooch also 

stated in his letter that QGM “has repeatedly attempted to circumvent the Tribe’s authority,” in 

reference to the ongoing litigation between QGM and the United States and QGM’s 

jurisdictional defenses. 

 In-house counsel for QGM promptly responded, informing the Tribe’s counsel that A&W 

had valid permits and licenses, and that  

in accordance with Article 11 of [the Agreement], [QGM] put the Tribe, Bureau 
of Indian Affairs, and the Energy and Minerals Department on notice of its power 
line construction activity on May 11, 2010.  While the Tribe had an opportunity to 
object to [QGM’s] specific activity pursuant to the requirements of Article 11, the 
Tribe made no such objection. . . . [QGM] anticipates receiving the related right-
of-way in due course but, as you know, Article 11 allows construction to proceed 
without a right of way in the absence of the written rejection required by Article 
10.4. 

                                                 
4 A copy of Mr. Peretti’s Affidavit, originally filed in the prior federal court action, is 

attached hereto as Exhibit K. 
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(Ex. M hereto.)  Further, in-house counsel for QGM stated that QGM would continue its 

construction activity, and would have its permits and authorizations in hand available for 

inspection by the Tribe the following morning.  (Id.) 

 On June 23, 2010, A&W contractors and QGM representatives Matt Hacking and Brad 

Mitchell arrived at the project site to resume construction.  Tribal technician Audie Appawoo 

arrived shortly thereafter, and again shut down the work.  Mr. Appawoo informed Mr. Hacking 

and Mr. Mitchell that QGM would not be able to work on any new projects on Tribal properties 

and referred specifically to the ongoing CAA litigation in federal court.  (Affidavit of Matt 

Hacking, ¶¶ 2-9; Affidavit of Brad Mitchell, ¶¶ 2-4.)5  Mr. Appawoo also called Tribal police 

after using his vehicle to block Mr. Hacking’s, Mr. Mitchell’s, and the A&W crew’s exit from 

the property.  The Tribal officer who responded confiscated a tape from Mr. Mitchell’s video 

camera, which contained video of the June 23rd ejection incident.  He also instructed Mr. 

Hacking and Mr. Mitchell that their access permits had been revoked.  (Id.)   

 Later that morning, two Tribe members entered the office of Ira Massey, Chief 

Construction Inspector for QGM, and directed him to have everyone involved in the new 

construction (the Stagecoach Processing Plant expansion and the “Iron Horse Turn Around”) at 

that site leave.  (Affidavit of Ira Massey, ¶ 2.)6  The result was that more than 100 construction 

workers then on location were forced to leave work that day.  (Id.)   After the Tribe’s unilateral 

shutdown of QGM’s construction activities, the Tribe also refused to allow QGM contractors to 

                                                 
5 Mr. Hacking’s and Mr. Mitchell’s Affidavits, previously filed in the prior federal court 

action, are attached hereto as Exhibits N and O, respectively. 

6 Mr. Massey’s Affidavit, previously filed in the prior federal court action, is attached 
hereto as Exhibit P.   
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retrieve their personal items, materials, and equipment so that they might work elsewhere while 

the ejection continues, warning them that a court order would be required for re-entry.  (Id., ¶ 3; 

see also June 25, 2010 Letter from Cris Castillo, counsel for QGM, to Tom Fredericks, counsel 

for the Tribe, attached hereto as Exhibit Q.)   

IV. THE FEDERAL PRELIMINARY INJUNCTION ORDER 

On June 30, 2010, QGM filed a counterclaim in the federal litigation, together with a 

Motion for Temporary Restraining Order requesting that the Tribe be enjoined from denying 

QGM access to the sites referenced above.  On July 1, 2010, after briefing and oral argument by 

counsel for QGM and the Tribe, the United States District Court of the District of Utah, Judge 

Dale A. Kimball presiding, issued a Memorandum Decision and Order Granting Preliminary 

Injunction, ordering that the Tribe was “restrained and enjoined, pending resolution of an 

arbitrator, from all activities which prevent Questar’s and its construction contractors’ access to 

the Stagecoach Processing Plant, the Stagecoach Processing Plant expansion project known as 

Iron Horse, and the related transmission line project sites.  (Ex. R at 8-9.) 

 The July 1, 2010 preliminary injunction order further ordered the Tribe “pending 

resolution by an arbitrator, to allow Questar and its construction contractors to resume surface 

access to the Stagecoach Processing Plant, the Stagecoach Processing Plant expansion project 

known as Iron Horse, and the related transmission line project sites.  (Ex. R at 9.)   In his July 1, 

2010 Order, Judge Kimball found the following with respect to the similar requirements for a 

preliminary injunction under federal law: 

 that QGM “is likely to succeed on the merits of its claim that the dispute is 
governed by the provisions of the [Surface Use and Access] Agreement and must 
bee addressed through arbitration.  . . . .  The [Surface Use and Access] 
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Agreement does not provide the Tribe a basis for shutting down operations and 
expelling workers.”  (Ex. R hereto at 7.) 

 QGM “has presented evidence that it will be irreparably harmed without the 
issuance of injunctive relief.  In the [Surface Use and Access] Agreement, [QGM] 
waived a right to obtain money damages and agreed to seek only injunctive or 
declaratory relief.  Thus, [QGM] has no adequate remedy at law for the Tribe’s 
shutdown of its construction sites.”  (Ex. R hereto at 7.) 

 “In considering the balance of harms, the Tribe argues that the court should 
consider the environmental harms that may be occurring as a result of the 
construction work.  . . .   [H]owever, the Tribe has not presented any evidence to 
support this argument.  . . .  Other than environmental harm, the Tribe has not 
asserted any harm that is greater than [QGM’s] harm in having over one hundred 
workers removed from its construction sites, a remedy not provided for in the 
parties’ Agreement.”  (Ex. R hereto at 7-8.) 

 “The court further concludes that . . . the injunction is in the public interest.  The 
parties bargained for a specific dispute resolution procedure and it is in the public 
interest that they each adhere to their bargain.  Moreover, there is no credible 
evidence before the court that requiring the dispute to be addressed in arbitration 
proceedings would be adverse to the public interest.”  (Ex. R hereto at 8.) 

On July 7 and 8, 2010, the Tribe interfered with QGM’s access to the Iron Horse 

expansion project by ordering certain QGM subcontractors off the Iron Horse site and telling 

them they were trespassing because they did not have valid “access permits.”  (Ex. S at 2.)  On 

July 8, 2010, when QGM provided a representative of the Tribe with a copy of the federal 

court’s preliminary injunction order, he said “This ain’t valid.”  (Ex. S at 2).   

After QGM apprised the federal district court of the Tribe’s actions, on July 13, 2010, the 

federal district court ordered the Tribe to show cause why it should not be held in contempt of 

the federal district court’s July 1, 2010 preliminary injunction order.  On July 15, 2010, the Tribe 

filed a motion to vacate the federal court’s preliminary injunction order based on lack of subject 

matter jurisdiction.  On July 16, 2010, at the order to show cause hearing, counsel for the Tribe 
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argued that the state court, rather than the federal court, had jurisdiction over this dispute pursuat 

to the provisions of the Surface Use and Access Agreement. 

Following the federal court’s order to show cause hearing held on July 16, 2010, the 

federal district court vacated its July 1, 2010 preliminary injunction order based solely on its 

determination that it lacked federal subject matter jurisdiction over QGM’s counterclaims, which 

were the premise of QGM’s request for injunctive relief.   

V. THE TRIBE’S UNLAWFUL ACTIONS FOLLOWING JUDGE KIMBALL’S 
 ORDER VACATING THE PRELIMINARY INJUNCTION 

 The federal district court order vacating the preliminary injunction was served on the 

parties through the federal court’s electronic filing system (via e-mail) at 4:20 p.m.  At 

approximately 6:00 p.m., a representative of the Tribe, Leallen Blackhair, arrived at the 

Stagecoach Processing Plant and showed Chris Chidester, the Stagecoach Plant operator, a copy 

of a court order Mr. Blackhair claimed gave the Tribe authority to shut and lock the gate to the 

facility.  (Declaration of Chris Chidester (“Chidester Decl.”), ¶ 2.)7  No such order exists.  After 

all personnel had left the facility, the gate was padlocked. 

 Mr. Blackhair told Mr. Chidester that no one would be able to enter the facility except 

Mr. Chidester and the other operator at the Stagecoach facility.  Mr. Blackhair also informed Mr. 

Chidester that the Tribe would have a representative at the gate 24 hours a day to monitor anyone 

entering the facility.  (Id., ¶ 3; see also Declaration of Nathan Collins (“Collins Decl.”), ¶ 3.)8  

Then, at approximately 7:00 p.m. on the same day Mr. Blackhair informed Mr. Chidester that the 

                                                 
7 A copy of Mr. Chidester’s Declaration is attached hereto as Exhibit T. 

8 A copy of Mr. Collins’ Declaration is attached hereto as Exhibit U. 
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Tribe was not going to have a representative stay at the gate 24 hours but instead, if we had a 

need for anyone to enter the Stagecoach Plant, we would have to call him and he would come out 

to open the gate if they had decided to allow that individual into the facility.  (Chidester Decl., ¶ 

4; Collins Decl., ¶ 4.) 

 On the morning of Saturday July 17, 2010, Nathan Collins of QGM traveled to the 

Stagecoach Processing Plant to visit with Mr. Blackhair about the situation.  Mr. Blackhair 

showed Mr. Collins the court documentation he claimed authorized the lock out.  He reiterated 

that if QGM needed to get anyone into the Stagecoach Processing Plant to give him a call and 

they would evaluate if they would allow them to enter the facility.  Mr. Collins took pictures of 

the padlocked entrance to the facility, which are attached to his declaration as Exhibit A.  

(Collins Decl., ¶ 6.) 

 On Monday July 19, 2010 at 6:45 a.m. Mr. Collins again arrived at the Stagecoach 

Processing Plant and this time talked with Audie Appawoo, another representative of the Tribe.  

Mr. Appawoo informed Mr. Collins that the Tribe had unilaterally determined to allow two 

individuals at a time into the Stagecoach Processing Plant for operations and that Mr. Collins 

would also be allowed to enter but that no one else would be allowed to enter.  (Collins Decl., ¶ 

7.) 

 At about 7:45 a.m. on the same morning Mr. Collins was taking some pictures of the 

Stagecoach Processing Plant expansion project known as Iron Horse.  Mr. Appawoo approached 

him and informed him that he was not allowed to take any pictures and that he either had to 

destroy the camera or give it to him. Mr. Collins asked if he could just give him the memory card 

from the camera and Mr. Appawoo allowed him to do so.  Mr. Appawoo informed Mr. Collins 
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that no pictures were to be taken, no one was to be doing anything outside the facility fence and 

that nothing was to leave the facility.  (Collins Decl., ¶ 8.) 

 Padlocking the gate at Stagecoach presents a serious safety hazard at the plant, which is a 

live hydrocarbon processing plant that removes hydrocarbon liquids from the natural gas stream 

through various mechanical processes and which is subject to stringent process safety standards.  

In the event of an emergency, a padlocked gate will prevent or delay emergency crews from 

getting into the plant, and it will prevent or delay workers inside the facility from getting out.  

(Collins Decl., ¶ 5; Chidester Decl., ¶ 5.) 

 The shutdown of these construction sites, which include the Stagecoach Processing Plant 

expansion project and the related transmission power line project, will cost QGM, at a minimum, 

$60,000 per day in stand-by compensation to the contractors and subcontractors performing that 

work.  (Affidavit of Kevin Peretti, ¶ 5.)9  These costs are for salaries and related travel and hotel 

accommodations in order to keep the workers available so that QGM does not lose them to other 

job opportunities and to keep the construction equipment onsite, when QGM is allowed to 

resume construction.  (Id.)   

VI. THE TRIBAL COURT ACTION 

 After expelling QGM and padlocking the gate, the Tribe filed a Complaint against QGM 

in Tribal Court, along with its own motion for temporary restraining order seeking Tribal Court 

ratification of the unlawful actions it had taken to lock out QGM.  QGM entered a special 

appearance arguing that the Tribal Court lacked jurisdiction over QGM because, among other 

                                                 
9 A copy of Mr. Peretti’s Affidavit, originally filed in the prior federal court action, is 

attached hereto as Exhibit K. 
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reasons, it was expressly waived in the Surface Use and Access Agreement.  On July 23, 2010, 

the Tribal Court rejected QGM’s jurisdictional argument and issued an injunction barring QGM 

from continuing construction of the Iron Horse expansion.  The Order was based on the Tribe’s 

unfounded allegations that QGM had breached various federal laws, including but not limited to 

the federal Clean Air Act, 42 U.S.C. § 82, et seq., the National Environmental Policy Act, 42 

U.S.C. § 4321, et seq., and 25 U.S.C. §§ 323-328 and the accompanying right of way regulations 

at 25 C.F.R. Part 169.  (See Tribe’s Memorandum in Support of Motion for TRO at 7, 13 and 18, 

attached as Ex. V hereto; see also Tribal Court Memorandum Decision and Order at 9, attached 

as Ex. W hereto.) The Tribal Court order also left the padlock in place.   

VII. THE STATUS QUO AT THE SITE BEFORE THE TRIBE’S UNLAWFUL 
 EXPULSION OF QGM, ITS CONTRACTORS AND SUBCONTRATORS 

 The Tribe’s shutdown of the Stagecoach expansion project occurred after a substantial 

portion of the project had been completed.  Approximately 70% of the project has been 

completed to date.  $52 million of the project’s value has been spent or committed to date.  The 

total project value is approximately $75 million.  (Declaration of Glenn Vance, Ex. X hereto,  

¶ 2.)  Concrete work at the expansion site is approximately 90% complete, as 1,385 of 1,520 

cubic yards have been poured.  This concrete alone represents an estimated value of 

approximately $1.7 million invested in the site.  (Id., ¶ 3.)   

 Additionally, all major equipment, except one large vessel (a slug catcher) is at the site.  

Most equipment has already been set in its permanent location.  This includes seven skids, 26 

significant loose major equipment loads, and two turbine-driven compressor packages.  This 

represents an estimated value of $30 million worth of equipment, plus transportation and 

handling costs associated with that equipment.  (Id., ¶ 4.)   
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 85% of the materials required for the erection of two buildings have been received at the 

site.  (Id., ¶ 5.)  The structural steel used for piping supports is approximately 79% assembled.  

Piping has been approximately 44% assembled.  (Id., ¶ 6.)  Conduit, cable tray, and wiring has 

been started, and is approximately 15% complete.  Piping and equipment insulation is 

approximately 25% complete.  (Id., ¶ 7.)   

 Other contractors working on the site that have been denied access include: 

(a) Optimized Process Designs (approximately 88 employees are assigned to 

the site); 

(b) Mullen Crane (approximately three employees assigned to the site); 

(c) Thermo Control, Inc. (approximately 12 employees assigned to the site); 

(d) C&H Steel  (approximately 10 employees assigned to the site); 

(e) United Steel Structures, Inc. (approximately two employees assigned to 

the site); 

(f) QC Testing (approximately four employees assigned to the site); 

(g) Pete Martin Drilling (approximately two employees assigned to the site); 

(h) Pyramid Electric (approximately 15 employees assigned to the site); 

(i) Tulsa Inspection Services,  (approximately five employees assigned to the 

site); and 

(j) Burdick Materials (approximately four employees assigned to the site).\ 

(Id., ¶ 11.) 

Case 2:10-cv-00700-TC   Document 5    Filed 07/27/10   Page 19 of 32



 

 20 
#271814 v1 slc 

ARGUMENT 

I. FEDERAL COURT JURISDICTION 

 Federal Court jurisdiction over this matter is appropriate because the Tribal Court’s lack 

of jurisdiction over the disputes between QGM and the Tribe presents a clear federal question.  

Nat’l Farmers Union Ins. Cos. v. Crow Tribe of Indians, 471 U.S. 845, 852 (1985).  

Additionally, QGM’s Complaint seeks declaratory relief under various federal statutes and 

regulations, including (1) 25 C.F.R. §§ 162.619(a)(1) and 169.20, regarding the Tribe’s inability 

to cancel a lease or right-of-way approved by the U.S. Department of the Interior, Bureau of 

Indian Affairs; (2) the federal Clean Air Act, 42 U.S.C. § 82, et seq.; (3) the National 

Environmental Policy Act, 42 U.S.C. § 4321, et seq.; (4) 25 U.S.C. §§ 323-328 and the 

accompanying regulations at 25 C.F.R. Part 169 regarding rights of way; (5) 29 C.F.R. §§ 

1910.36 and 1926.34 regarding Occupational Safety and Health regulations; (6) the Indian Civil 

Rights Act, 25 U.S.C. § 1302; and (7) the Declaratory Judgment Act, 28 U.S.C. § 2201, et seq. 

II. LEGAL STANDARD FOR INJUNCTIVE RELIEF 

 Under Rule 65 of the Federal Rules of Civil Procedure, a temporary restraining order 

and/or a preliminary injunction may issue where the applicant demonstrates: (1) a substantial 

likelihood of prevailing on the merits; (2) irreparable harm unless the injunction is issued; (3) 

that the threatened injury outweighs the harm that the preliminary injunction may cause the 

opposing party, and (4) that the injunction, if issued, will not adversely affect the public interest.  

Greater Yellowstone Coalition v. Flowers, 321 F.3d 1250, 1255 (10th Cir. 2003).  If the plaintiff 

can establish that the latter three requirements tip strongly in its favor, the test is modified, and 

the plaintiff may meet the requirement for showing success on the merits by showing that 

Case 2:10-cv-00700-TC   Document 5    Filed 07/27/10   Page 20 of 32



 

 21 
#271814 v1 slc 

questions going to the merits are so serious, substantial, difficult, and doubtful as to make the 

issue ripe for litigation and deserving of more deliberative investigation.  Id.   

 A.  There Is a Substantial Likelihood That QGM Will Succeed on the Merits 

  1. The Tribal Court Lacks Jurisdiction and Its Injunction Order Is  
   Invalid 

The Tribal Court does not have jurisdiction over the case the Tribe filed against QGM in 

Tribal Court.  First, the Tribal Court erroneously exercised jurisdiction because the Tribe had 

expressly agreed to the jurisdiction of federal courts, state courts and private arbitration to 

resolve disputes arising out of or relating to the Surface Use and Access Agreement, not tribal 

courts.  (Ex. A, ¶ 17.5.)  Thus, the Tribe has disclaimed any right to or requirement of tribal court 

review in the Surface Use and Access Agreement, and its is therefore clear that the Tribal Court 

lacks jurisdiction.  See Strate v. A-1 Contractors, 520 U.S. 438, 459 n.14 (1997).   

 Second, Tribal Courts have limited jurisdiction over non-Indians, particularly where 

federal claims are asserted.  In Nevada v. Hicks, 533 U.S. 353 (2001), a tribal member brought 

claims in tribal court against state law enforcement officers under 42 U.S.C. § 1983, alleging that 

they had violated his federal civil rights by executing a search warrant at his residence on tribal 

land.  The United States Supreme Court held that the tribal court did not have jurisdiction to hear 

the plaintiff’s § 1983 claims, holding that “[t]ribal courts, it should be clear, cannot be courts of 

general jurisdiction . . . for a tribe’s inherent jurisdiction over nonmembers is at most only as 

broad as its legislative jurisdiction.”  Id. at 367.  The Supreme Court reasoned that general tribal-

court jurisdiction over federal law claims “would create serious anomalies . . . because the 

general federal-question removal statute refers only to removal from state court . . . .  Were  

§ 1983 claims cognizable in tribal court, defendants would inexplicably lack the right available 
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to state court § 1983 defendants to elect a federal forum for the adjudication of causes of action 

under federal law.”  Id. at 368.    

In this case, the Tribe’s trespass claim is squarely grounded in federal law, as the Tribe’s 

claims are based on unfounded allegations that QGM somehow breached various federal laws, 

including but not limited to the federal Clean Air Act, 42 U.S.C. § 82, et seq., the National 

Environmental Policy Act, 42 U.S.C. § 4321, et seq., and the right of way provisions of 25 

U.S.C. §§ 323-328 and the accompanying regulations at 25 C.F.R. Part 169.  These statutes do 

not provide for tribal court jurisdiction.  Thus, like the § 1983 claims in Nevada v. Hicks, they 

are not within the jurisdiction of the Tribal Court.   

Third, even if the Tribe had not asserted federal law as the basis for its claims in Tribal 

Court, the Tribal Court would still not have jurisdiction Montana v. United States, 450 U.S. 544 

(1981).  Montana provides that a tribe has no civil regulatory authority over non-tribal members 

for activities on reservation land alienated to non-Indians, as has occurred here.  Id. at 563-65.  

Although Montana provides exceptions to this general rule, they are not applicable here.  

Montana provides that: 

Tribes retain inherent sovereign power to exercise some forms of civil jurisdiction 
over non-Indians on their reservations, even on non-Indian fee lands.  A tribe may 
regulate, through taxation, licensing, or other means, the activities of nonmembers 
who enter consensual relationships with a tribe . . . . through commercial dealing, 
contracts, leases or other arrangements.  A tribe may also retain inherent power to 
exercise civil authority over the conduct of non-Indians on fee lands within its 
reservation when that conduct threatens or has some direct effect on the political 
integrity, the economic security, or the health or welfare of the tribe. 

Id. at 565-66.  Neither of these exceptions apply here.  

 To begin with, the Tribal Court’s reliance on the Surface Use and Access Agreement as a  
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“consensual private commercial agreement” with the Tribe sufficient to confer tribal jurisdiction 

under Montana is erroneous because in that agreement, the Tribe expressly waives its sovereign 

immunity and specifically grants jurisdiction to federal and state courts and private arbitration, 

not tribal courts.  The Tribal Court’s characterization of the Surface Use and Access Agreement 

as a consensual private commercial agreement sufficient to confer Tribal Court jurisdiction under 

Montana, is absurd given that agreement’s detailed dispute resolution procedures, which do not 

include Tribal Court. 

 In addition, the Surface Use and Access Agreement simply provides the structure for 

negotiating and compensating the Tribe for its consent to existing and future surface uses and 

rights of way granted by the BIA.  Specifically, it states that: 

Questar and the Tribe intend that the Bureau of Indian Affairs recognize this 
Agreement s the Tribe’s consent and grant of access for Questar to enjoy its 
existing and future surface uses and access within Concession Area 1 and the 
Existing Pipeline and Distribution Corridors subject to the terms of hereof.   

(Ex. A, Recital H.)  Federal law recognizes that BIA right-of-way grants constitute transfers of  

property interests that do not create continuing consensual relationships.  See State of Montana 

Dept. of Transp. v. King, 191 F.3d 1108, 1113 (9th Cir. 1999).  Negotiating for a transfer of 

property rights, as here, does not create a consensual relationship. 

 Finally, the Tribal Court’s exercise of jurisdiction was improper because, under Montana, 

to exercise jurisdiction over a non-Indian there must be a “demonstrably serious” impact or 

threat to the political integrity, economic security or health or welfare of the Tribe.  Burlington 

Northern Railroad Co. v. Wolf, 196 F.3d 1059, 1065 (citation omitted).  That is not the case here.  

Although the Tribe has raised “health and safety” concerns regarding an impact to air quality 

once the Stagecoach expansion project is completed, there is no such impact or harm caused 
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during construction.  Therefore, tribal jurisdiction is also improper under this Montana 

exception, as well.10 

  2. The Tribe’s Expulsion and Lockout of QGM Breached the   
   Terms of the Surface Use and Access Agreement 

 There is little doubt that QGM will succeed on the merits of its claims against the Tribe 

for enforcement of Article 17 of the Agreement.  The Tribe has exercised a self-help right not 

found in Article 17 to deny QGM access to the Stagecoach Processing Plant for construction of 

the Iron Horse expansion (including the Iron Horse Turn Around) and the transmission line 

project site.  Under the Surface Use and Access Agreement, QGM is entitled to access these sites 

upon application (in the language of section 10.4 of the Agreement, to “use and access the 

surface applied for”), unless the Tribe provides written objection based upon valid health and 

safety reasons within seven (7) days of QGM’s notice of construction and/or application for 

right-of-way.  (Ex. A, ¶ 10.4 and Article 11.)  The Tribe has arbitrarily denied QGM its legal 

right to access these sites because the Tribe does not like the affirmative jurisdictional defenses 

that QGM is pursuing in the United States’ CAA litigation.  The parties agreement, however, 

does not allow the Tribe to resort to self-help remedies when it believes QGM is in breach of the 

                                                 
10 The Court should reject any argument by the Tribe that QGM has failed to exhaust tribal 
remedies.  To begin with, The Tribe voluntarily disclaimed any right to or requirement of Tribal 
Court exhaustion in the Surface Use and Access Agreement, and it is, therefore, clear that the 
Tribal Court lacks jurisdiction and requiring exhaustion would serve no purpose other than delay.  
Strate v. A-1 Contractors, 520 U.S. 438, 459 n.14 (1997).  Additionally, the Tribe’s assertion of 
Tribal Court jurisdiction is motivated by a desire to harass and is conducted in bad faith.  See id. 
at 449 n.7.  Furthermore, exhaustion would be futile because the Tribe does not have a sitting 
appellate court.  (Declaration of A. John Davis, ¶ 2, attached hereto as Exhibit Y.) 
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Agreement, or for any other reason.  The Surface Use and Access Agreement allows for relief for 

breach, or any other dispute, only as ordered by a neutral arbitrator.  (Ex. A, Article 17.)11 

 Importantly, the parties have agreed to arbitration, and both parties have selected their 

“Selector Arbitrator” under paragraph 17.3.1 of the Surface Use and Access Agreement.  Under 

the terms of the Surface Use and Access Agreement, these disputes should be resolved through 

arbitration within the next 45-60 days.  (Ex. A, ¶ 17.3.1.) 

  3. The Tribe Cannot Unilaterally Terminate QGM’s Lease or Confiscate 
   Its Property Without Just Compensation 

The lockout itself, and the Tribe’s threats of banishment from the Reservation, are 

unlawful.  As previously mentioned, QGM’s lease and lease modifications for the Stagecoach 

Processing Plant and the expansion of that plant were approved by the BIA, and under 25 C.F.R. 

§§ 162.620 and 169.20, only the BIA has the power to terminate those leases.  Thus, the 

expulsion and lockout exceed the Tribe’s authority under the lease. 

 Furthermore, the Indian Civil Rights Act, 25 U.S.C. § 1302, provides that “[n]o Indian 

tribe exercising powers of self-government shall . . . (5) take any private property for a public use 

without just compensation” or “(8) deny to any person within its jurisdiction the equal protection 

of its laws or deprive any person of liberty or property without due process of law.”  25 U.S.C. § 

1302(5) and (8).  The Tribe’s expulsion and lockout and threat of total banishment would 

unquestionably constitute a taking without just compensation in violation of these statutorily 

guaranteed rights.  QGM is likely to succeed on the merits of these claims, as well. 

                                                 
 11 Under the Agreement, QGM may as first recourse seek enforcement of Article 17 in 
the United States District Court for the District of Utah, and the Tribe has waived its sovereign 
immunity for that purpose.  (Ex. A, ¶ 17.5 (emphasis added).)   
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 B.  QGM Will Suffer Irreparable Harm Unless the Injunction is Issued  

 “A plaintiff satisfies the irreparable harm requirement by demonstrating a significant risk 

that he or she will experience harm that cannot be compensated after the fact by monetary 

damages.” RoDa Drilling Co. v. Siegal, 552 F.3d 1203, 1210 (10th Cir. 2009).  Further, in 

assessing whether the plaintiff has made the requisite showing, courts assess “whether such harm 

is likely to occur before the district court rules on the merits.”  Id.   

 There is a serious health and safety risk created by locking QGM personnel inside a 

natural gas processing facility.  If a fire were to occur, the QGM personnel could not get out and 

first responders could not get in.  This is a clear violation of OSHA regulations.  See 29 CFR §§ 

1910.36 and 1926.34. 

 “When ‘interests involving real property are at stake, preliminary injunctive relief can be 

particularly appropriate because of the unique nature of the property interest.’”  RoDa Drilling 

Co. 552 F.3d at 1210 (internal citations omitted).  The Tribe’s actions interfere with QGM’s real 

property rights, which have vested under the Agreement.  “This Agreement constitutes the 

Tribe’s approval of surface access and damages pursuant to this Agreement.”  (Ex. A, ¶ 10.4.)  

“This Concession Agreement constitutes a complete grant of access by the Tribe to [QGM], its 

employees, representatives and contractors for the purposes outlined herein.”  (Ex. A, ¶ 2.1 

(emphasis added).)  This denial of QGM’s interest in real property is, by its nature, “irreparable 

harm.”  (Id.)  (finding irreparable harm where the plaintiff would be denied the opportunity to 

make use of its property during the pendency of litigation).  Further, when a company “cannot 

participate in the everyday operations of its own interests . . . the damages arising from that 

denial are incalculable,” and therefore, irreparable.  Id. 
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 Also, as a result of the Tribe’s failure to follow the dispute resolution provisions of 

Article 17 and the Tribe’s unilateral “shut-down” of QGM’s construction at the Stagecoach 

Processing Plant expansion and the transmission line project sites, QGM may have to 

indefinitely suspend or permanently lay off more than one hundred workers.  (See Exhibits K and 

P.)  These layoffs could potentially result in a permanent loss of trained work crews (who have 

been working on the expansion project since March 1, 2010, since those laid-off workers will 

likely have to find other work in the interim.  (Id.)  The injury resulting from such harm is 

immediate, incalculable, and “irreparable” as a matter of law.  See Tyler v. City of Manhattan, 

857 F. Supp. 800, 820 (D. Kan. 1994) (finding plaintiff likely to suffer irreparable harm “[s]ince 

monetary damages are not available”).   

Further, every day that QGM is denied access to the Stagecoach Processing Plant for 

construction of the Iron Horse expansion to that plant and to the transmission line project sites 

has the potential to cost QGM tens of thousands of dollars per day in stand-by payments to its 

idled construction crews, much of which may be unrecoverable.  (Exs. K and P.)  Under the 

Agreement, QGM’s ability to recover monetarily is substantially limited.   

The Tribe does not waive its immunity from money damages, and the Parties 
expressly agree that the only remedies available against the Tribe for the purposes 
of this Concession Agreement are for injunctive and declaratory relief, provided 
that such relief shall not indirectly impose an obligation on the Tribe to pay 
money damages relating to any claim under this Concession Agreement.  

(Ex. A, ¶ 17.2.  Accordingly, absent an injunction, the monetary losses to QGM will continue to 

mount with limited possibility of reimbursement, even if QGM prevails on its claim.  Such 

immeasurable harms are “irreparable” by law.  See, e.g., Kobell v. Suburban Lines, 731 F.2d 
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1076 (3d Cir. Pa. 1984) (“Irreparable injury is suffered where monetary damages are difficult to 

ascertain or are inadequate.”). 

 Finally, the Tribe’s padlocking of the gate to the operating Stagecoach Processing Plant, 

and its arbitrary rule that only two QGM personnel can be in the facility at any time, presents a 

significant health and safety risk and constitutes a violation of Occupational Safety and Health 

Regulations.  29 C.F.R. §§ 1910.36 and 1926.34. 

C. The Threatened Harm to QGM Outweighs Any Harm That The Preliminary  
 Injunction May Cause to the Tribe 
 
 While QGM is certain to suffer irreparable harm if the injunction does not issue, the 

Tribe is not likely to suffer any harm if it does.  QGM is not asking this Court to find that the 

Tribe is in breach of the Agreement.  That is a job for a neutral arbitrator.  QGM is asking that 

this Court order the Tribe to follow the dispute resolution provisions contained within the 

Agreement until an arbitrator can hear and decide the matter and to cease its efforts to engage in 

arbitrary self-help not authorized by the Surface Use and Access Agreement.  (Ex. A, Article 

17.)  The Agreement provides for a speedy resolution of disputes.  Section 17.3.2 requires the 

arbitrator to hear and determine the questions in dispute within forty-five (45) days of his 

appointment. These provisions offer the Tribe the opportunity to make its case of breach against 

QGM, for QGM to defend itself, and for a neutral arbitrator to quickly determine what is the 

appropriate remedy.  While forty-five days is not long for the Tribe to wait for resolution from an 

arbitrator, however, forty-five days will cause irreparable harm to QGM, whose injuries from the 

shut down are immediate and continue to multiply day by day.  Accordingly, since the Tribe can 

still seek a remedy under the Agreement even if the injunction issues, the harm to QGM 

outweighs any harm that a preliminary injunction may cause to the Tribe.   
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 Further, the Tribe will suffer no harm from QGM continuing its construction activities.  

In fact, in its June 22, 2010 letter (Exhibit L), the Tribe has never been able to articulate claims 

of any harm caused by over three months of construction which have already occurred, and 

instead relies solely upon its claims of potential future harm from operations after completion of 

construction.  The construction at the Stagecoach Processing Plant expansion has been ongoing 

since March 1, 2010, with no objection from the Tribe until its unilateral shutdown on June 23, 

2010.  (See, e.g., Exhibit K at ¶ 3; see also photographs attached to Exhibit P and described in 

paragraphs 8-12 thereto, which show the extensive work that has been going on at the plant 

expansion project since construction began on March 1st.)   

 Also, the activities at issue have already been the subject of environmental assessments, 

conducted by the Tribe and/or the Bureau of Indian Affairs, and no adverse impacts were found.  

(See, e.g., Exhibit D at 5 (finding that the expansion project at the Stagecoach Processing Plant is 

not an action “significantly affecting the quality of the human environment”); Exhibit I, which 

includes a “Site-Specific Environmental Assessment and Onsite Inspection Report” prepared by 

the BIA for the Tribe and QGM, in which the BIA found that the action would not significantly 

affect the quality of human environment.)  Further, construction of the transmission lines will 

actually reduce the onsite emissions.  (See Exhibit K at ¶ 6.)   

 Accordingly, the certain irreparable harm that QGM will suffer if the injunction does not 

issue outweighs the harm, if any, the injunction may cause the Tribe.  

D.  The Injunction, if Issued, Will Not Adversely Affect the Public Interest 

 QGM’s access to and continued operations at the Stagecoach facility and the related 

construction sites will not adversely affect the public interest.  Conversely, the public interest 
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will be significantly affected, detrimentally, if QGM is not allowed continued access to the 

facilities.  For example, if the Tribe’s self-help remains in force and QGM has a continued shut-

down of its operations, it is likely that over 100 construction workers will lose their current work.  

See Exhibits M and T.  In today’s economy, those jobs are hard to replace.12  At a minimum, the 

employees will likely be laid off for an extended period of time and they and their families will 

suffer economic hardship as a result.  (See Exhibit K, ¶¶ 7 and 8.) 

CONCLUSION 

 Based on the foregoing and pursuant to Federal Rule of Civil Procedure 65, QGM 

respectfully requests that its motion be granted. 

  Dated this 27th of July, 2010. 

HOLME ROBERTS & OWEN LLP 

/s/ George M. Haley________________________ 
George M. Haley 
Colin G. Harris 
E. Blaine Rawson 
Attorneys for Defendant, 
Questar Gas Management Company 

                                                 
12 And if the employees do find new jobs, QGM will suffer the consequences of having to 

train an entirely new work force to replace the trained work crews who found other work.   
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