
UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF VIRGINIA

Alexandria Division

TONY FOX,

Plaintiff

v. CIVIL ACTION NO. 1:10cv399 TSE/TCB

PORTICO REALTY SERVICES, 

Defendants.

MEMORANDUM OF LAW IN SUPPORT OF DEFENDANT
PORTICO’S MOTION FOR SUMMARY JUDGMENT

In his Complaint, Plaintiff, Tony Fox (“Plaintiff”), asserts claims for race discrimination

and/or harassment under Title VII of the Civil Rights Act of 1964 against Defendant, Portico 

Realty Services, LLC (“Portico”); Portico, however, is not an “employer” subject to suit under 

Title VII.  Portico is not an “employer” because it is a wholly owned subsidiary of a “Native

Corporation” formed under the Alaska Native Claims Settlement Act (ANCSA), 43 U.S.C. 

§1601 et seq. Entities owned by Native Corporations (such as Portico), are expressly exempted 

from Title VII.  See 43 U.S.C. § 1626(g).  Thus, Plaintiff cannot state a viable claim against 

Portico under Title VII and summary judgment in Portico’s favor is warranted.  

I. LIST OF UNDISPUTED FACTS

1. Plaintiff asserts that Portico violated Title VII by discriminating against him 

because of his race (Black) in violation of the Title VII of the Civil Rights Act of 1964, as 

amended.”  Compl., p. 1.

2. Following Plaintiff’s termination of employment on October 14, 2009, he filed a 

Charge of Discrimination with EEOC. See 1/21/10 EEOC Letter, Ex. 1.
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3. On January 21, 2009, EEOC mailed a letter to Plaintiff telling him that Portico is 

not an “employer” under Title VII and advising him of his suit rights.  Id.  

4. Plaintiff filed the instant action in this Court on April 21, 2010.  See U.S.D.C. 

Docket Report for Civil Action No. 1:10cv399.

5. Portico is an Alaska limited liability company with one member – Qivliq, LLC. 

See Aff. of Douglas Krause, Ex. 2.

6. Qivliq is a wholly owned subsidiary of the NANA Development Corporation.  Id.

7. NANA Development Corporation in turn, is a wholly owned subsidiary of the 

NANA Regional Corporation.  Id.

8. The NANA Regional Corporation is an Alaska Native “Regional Corporation”

formed pursuant to the ANCSA.  Id.

9. At all times since Portico’s inception and during Plaintiff’s employment, Portico

has been 100% owned by an Alaska Native Corporation.  Id.

II. ARGUMENT

A. Summary Judgment is Appropriate.

Summary judgment is appropriate where there is no genuine issue as to any material fact, 

and the moving party is entitled to judgment as a matter of law.  Fed. R. Civ. P. 56(c).  The 

Supreme Court’s trilogy of summary judgment cases recognizes summary judgment as the 

proper and efficient way of eliminating non-meritorious claims without the time and expense that 

a trial requires.  On motion for summary judgment, the burden of the moving party is discharged 

by showing the absence of a genuine issue of material fact.  See Celotex Corp. v. Catrett, 477 

U.S. 317, 323 (1986).  Upon such a showing, the burden shifts to the non-movant to come 
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forward with specific and material facts to show that there is a genuine issue for trial.  Id. at 324.  

In no case can the non-moving party simply remain silent.  Id. at 325.

The mere existence of some alleged factual dispute will not defeat a motion for summary 

judgment, and factual disputes that are irrelevant or unnecessary are to be ignored.  See 

Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 247-48 (1986).  To defeat the motion, it must be 

a genuine dispute as to a material fact, the materiality of which will be determined by substantive 

law, and the trial judge must determine “whether the evidence presents a sufficient disagreement 

to require submission to a jury or whether it is so one-sided that one party must prevail as a 

matter of law.”  Id. at 251-52.

B. Plaintiff Cannot Succeed on His Claim Because Defendant is A Wholly 
Owned Subsidiary of an Alaska “Native Corporation” that is Exempt 
from Title VII.

Plaintiff asserts his race discrimination claim under Title VII of the Civil Rights Act of 

1964, which prohibits employers of more than fifteen employees from discriminating in hiring 

and other terms and conditions of employment because of an individual's race, color, religion, 

sex, or national origin.  See 42 U.S.C. § 2000e et seq.  This claim, however, necessarily fails

because Portico, as a limited liability company owned entirely by Alaska “Native Corporations” 

is not an “employer” under Title VII.

The Alaska Native Claims Settlement Act (“ANCSA”) was initially passed by Congress 

in 1972 "as a comprehensive statute designed to settle all land claims by Alaska Natives."  

Alaska v. Native Village of Venetie Tribal Gov’t, 522 U.S. 520, 523 (1998).  As part of the 

settlement, state-chartered private business corporations were formed and Alaska Natives were 

made shareholders in these corporations.  Id. at 534.  On behalf of the Alaska Native population, 

these corporations received title to the land and funds in exchange for extinguishment of 
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aboriginal title to land in Alaska.  Id.; see also 43 U.S.C. §§1602 (defining Native Corporations

to mean any “Regional Corporation”) and 1606 (permitting Alaska Natives to establish Regional 

Corporations such the NANA Regional Corporation).

Congress also has provided that ANCSA “Native Corporations” are exempt from Title 

VII.  43 U.S.C. § 1626(g).  This provision exempts Alaska “Native Corporations” from Title 

VII’s definition of a covered "employer."  The exemption also extends to corporations in which 

the ANCSA corporation has at least a twenty-five percent (25%) ownership interest:

For the purposes of implementation of the Civil Rights Act of 1964 [42 
U.S.C.A. § 2000e et seq.], a Native Corporation and corporations, 
partnerships, joint ventures, trusts, or affiliates in which the Native 
Corporation owns not less than 25 per centum of the equity shall be within 
the class of entities excluded from the definition of "employer" by section 
701(b)(1) of Public Law 88-352 (78 Stat. 253)[42 U.S.C.S. § 2000e(b)(1)], 
as amended, or successor statutes.

43 U.S.C. §1626(g); see also 42 U.S.C. § 2000e(b) (setting out the definition of an employer for 

purposes of Title VII); see Malabed v. North Slope Borough, 42 F. Supp. 2d 927, 934 (D. Alaska 

1999), aff'd, 335 F.3d 864 (9th Cir. 2003) (footnote omitted) ("ANCSA corporations are 

themselves exempted from Title VII.”); see also Pratt v. Chenega Integrated Sys., No. 07-01573, 

2007 U.S. Dist. LEXIS 56816, *6 (N.D. Cal. 2007) (“Because Chenega is owned by an Alaska 

Native Corporation . . .  and [Alaskan Native Corporations] are exempt from Title VII’s 

definition of “employer,” Chenega cannot be sued under Title VII.”) (copy attached as Ex. 3).

As set forth above, it is undisputed that Portico is wholly owned by an Alaska Native 

Corporation. Because ANCSA contains an express exemption for ANCSA corporations and their 

progeny, such as Portico, from Title VII liability, Plaintiff’s race discrimination claim fails as a 

matter of law.  There is – and can be – no factual dispute relevant to this exemption; accordingly,

this Court should grant summary judgment in favor of Portico on Mr. Fox’s Title VII claims.
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III.   CONCLUSION

Because Portico is not a covered “employer” under Title VII this Court should enter 

judgment in favor of Portico on the Complaint as a matter of law.

PORTICO REALTY SERVICES

By /s/
Of Counsel

Scott W. Kezman, (VSB No. 36831)
Kaufman & Canoles, P.C.
150 West Main Street, Suite 2100
Norfolk, Virginia 23510
Telephone:  (757) 624-3000
Facsimile:  (757) 6243169
swkezman@kaufcan.com

Counsel for Defendant
Certificate of Service

I hereby certify that on this 14th day of May, 2010, I mailed the foregoing pleading, first-
class, postage prepaid to Plaintiff:  

Tony Fox
4118 Southway Lane, Apt. 28
Triangle, VA 22172.

Further, I hereby certify that, on the 14th day of May, 2010, a true copy of the 
Defendant’s MEMORANDUM OF LAW IN SUPPORT OF DEFENDANT PORTICO’S
MOTION FOR SUMMARY JUDGMENT was filed electronically in this Court.

/s/

::ODMA\PCDOCS\DOCSNFK\1611434\1
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