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Re:  EEOCv. Peabody Western Coal Co. and Navajo Nation, No. 06-17261 (argued Sept. 22,
2008) — Notice of Supplemental Authority

Dear Ms. Dwyer:

The District Court ruled that the Navajo and Hopi Rehabilitation Act of 1950 (the
“Rehabilitation Act”), 25 U.S.C. §§ 631-638, governed the Peabody coal leases at issue here. EEOC
v. Peabody Western Coal Co., 2006 WL 2816603 (Sept. 30, 2006) at *10. The Rehabilitation Act
expressly permits the tribe-specific employment preferences that the EEOC assails. Id. at *11 (citing
25U.S.C. § 633). The EEOC contended that the Rehabilitation Act does not relate to coal leases.
Id. at *10.

The EEOC makes the same contention on appeal. E.g., Brief of EEOC as Appellant (July
25,2007) at 29 (“The district court erred in concluding that these leases were entered into pursuant
to the Rehabilitation Act.”); Reply Brief of EEOC as Appellant (Oct. 26, 2007) at 10-18 (section of
brieftitled “The Rehabilitation Act Does Not Apply to Peabody’s Coal-Mining.”). Atoral argument,
EEOC counsel expounded on that assertion, indicated that the EEOC was coordinating its litigation
strategy with the Government in United States v. Navajo Nation, No. 07-1410(U.S.), and argued that
the Rehabilitation Act contemplated leases for only such things as spas and resorts.

The Navajo Nation cites Hamilton v. State Farm Fire & Cas. Co., 270 F.3d 778 (9th Cir.
2001), as supplemental authority for the proposition that the EEOC is estopped from arguing that
the Rehabilitation Act did not authorize the leasing here, and attaches a certified copy of the
Government’s brief in ustin v. Andrus, 638 F.2d 113, 114 (9th Cir. 1981) in support of the Navajo
Nation’s position in this regard. Consistent with Secretary Udall’s unrebutted testimony below, the
United States successfully urged in Austin the following.

Pursuant to 25 U.S.C. 635, the Secretary reviewed the leases negotiated by
the Navajo and Hopi Tribes with Peabody Coal to assure that the leases comported
with statutory protections for tribal members and property. In approving the leases,
the Secretary carefully, and correctly, fulfilled his duties as trustee for the Tribes.
That duty was especially owed to the [Navajo] Tribe in general, because the property
was tribally-owned and the royalty and employment benefits of the lease would flow
to the entire tribal community. Given the need to improve the severe economic
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conditions on the Reservation, as recognized in the Navajo-Hopi Rehabilitation Act
0f 1950, 25 U.S.C. 641 [sic; should be 631], the Secretary would have been derelict
in not approving the Peabody leases, if they otherwise met statutory requirements.

Brief for the Federal Appellees, Austin v. Andrus, No. 78-1896 (filed Sept. 5, 1978) at 31 (emphasis
added); see id. at 5 (approval of leases accomplished under 25 U.S.C. § 635(a)). This Court adopted
the Government’s position, compare Austin, 638 F.2d at 114, with Federal Brief at 4-5, and the
Government prevailed in the suit on that basis.

Judicial estoppel precludes the Government’s change of position here, and the consistent
position of the Government before this controversy should prevail over the Government’s newly-
minted litigation posture, first adopted when the Navajo Nation sued the Government for breaching
its duties under the Rehabilitation Act and other federal laws. See Hamilton, 270 F.3d at 782-84
(citing New Hampshire v. Maine, 532 U.S. 742, 749-51 (2001)). All factors support precluding the
change of position here: (1) the Government’s position in this case is clearly inconsistent with its
position in Austin, (2) the Government prevailed on its arguments in Austin, (3) permitting the
Government to change its position would give the Government an unfair advantage in this case, as
the Navajo Nation has relied on the Rehabilitation Act and the Government’s consistent
interpretation of it from the time of the Nation’s joinder below, and (4) estoppel is even more
appropriate where the incompatible positions of the Government are made in two proceedings, as
here. Permitting this strategic change of positions would undermine the dignity of this Court and
create the perception that this Court was misled in either Austin or this appeal.

Respectfully submitted,

FRYE LAW FIRM, P.C.
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Counsel for Appellee Navajo Nation
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Susan R. Oxford, Esq.
Mary E. Bruno, Esq.
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