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IN THE UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

CASE NO. 0-4——29 7
CIV-UNGaRo. BENAGES

MICCOSUKEE TRIBE OF INDIfyS.
OF FLORIDA, CISTRA 7

E JUDGQ
' Bl

Plaintiff,

VS.

KRAUS-ANDERSON CONSTRUCTION
COMPANY,

Defendant.

COMPLAINT FOR RECOGNITION, REGISTRATION, AND
ENFORCEMENT OF TRIAL DECISION (FINAL JUDGMENT)

Plaintiff, Miccosukee Tribe of Indians of Florida, by and through its undersigned
attorneys, brings this action against Defendant, Kraus-Anderson Construction Company, and
alleges as follows:

1. This is an action seeking to have the United States District Court recognize,
register and enforce the Trial Decision (final judgment) of the Miccosukee Tribal Court located
in Dade County, Florida, that was rendered against Kraus-Anderson Construction Company on
June 18, 2004, in the amount of $1,654,998.88. An authenticated copy of the Trial Decision
(final judgment) is attached as Exhibit A.

2. The court has federal question jurisdiction under 28 United States Code,

Section 1331; diversity jurisdiction under 28 United States Code, Section 1332; and federal

\

common law of comity jurisdiction under 28 United States Code, Section 1738.

Miccosukee-KA -- Complaint (So.Dist.) - Final.d2
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3. The matter in controversy exceeds, exclusive of interest and costs, the sum
specified by 28 United States Code, Section 1332.

4. Venue in this judicial district is proper, pursuant to 28 United States Code,
Section 1391(a), (b) and (c), because of diversity of citizenship and because it is the judicial
district in which the events giving rise to the claims arose.

S. The Plaintiff, the Miccosukee Tribe of Indians of Florida ("Miccosukee Tribe"), is
a federally recognized Indian tribe located and having an Indian reservation in Dade County,
Florida.

6. The Miccosukee Tribe has established and operates a Tribal Court system.

7. The Miccosukee Tribe has adopted rules of civil procedure and appellate
procedure that apply to cases that are conducted by the Tribal Court, which are contained in its
"Criminal and Civil Code." Attached hereto as Exhibit B is a portion of those rules, section 13,
which deals with appeals.

8. Defendant, Kraus-Anderson Construction Company ("Kraus-Anderson"), is a
corporation organized and existing under the laws of the state of Minnesota and has its principal
place of business at 523 South Eighth Street, Minneapolis, Minnesota. It is authorized to do
business and engages in the construction business in Florida.

9. Kraus-Anderson and the Miccosukee Tribe entered into contracts at the
Miccosukee reservation in Dade County, Florida, for the construction of (1) a Resort Hotel,
Convention and Conference Center on August 26, 1997, (2) a Halfway House, Clinic and
Judicial Building on September 13, 1997; and (3) a K-12 School on September 18, 1998. All

construction was to take place on the Miccosukee reservation in Dade County, Florida.
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10.  Pursuant to the agreements, Kraus-Anderson constructed the projects; and upon
substantial completion of the projects, a dispute arose between Kraus-Anderson and the
Miccosukee Tribe.

11.  Kraus-Anderson brought an action for breach of the contracts against the
Miccosukee Tribe and filed it in the Tribal Court of the Miccosukee Tribe of Indians of Florida,
located on the Indian reservation in Dade County, Florida.

12.  The Miccosukee Tribe asserted a counterclaim.

13. The case was tried before the Tribal Court. On June 18, 2004, the Tribal Court
rendered its 166-page Trial Decision (final judgment) in favor of the Miccosukee Tribe and
against Kraus-Anderson awarding the Miccosukee Tribe damages in the amount of
$1,654,998.88. (Exhibit A.)

14.  Kraus-Anderson, under the appeal procedure of the Tribal Court, appealed the
decision of the Tribal Court, and the appeal was denied. A copy of the Notice of Appeal is
attached hereto as Exhibit C. A copy of the Tribal appellate court's decision, dated July 15,
2004, is attached as Exhibit D.

15. There have been no subsequent entries affecting the Tribal Court's Trial Decision.

16.  There is now due to the Miccosukee Tribe under the above-described decision
(final judgment), the sum of $1,654,998.88.

17.  No part of the above-described decision (final judgment) recovered against Kraus-
Anderson has been paid.

WHEREFORE, Plaintiff, Miccosukee Tribe of Indians of Florida, requests that this court

find that the Trial Decision (final judgment) is entitled to recognition, registration and



Case 1:04-cv-22774-UU Document1l Entered on FLSD Docket 11/03/2004 Page 4 of 181
L4 -’

enforcement in accordance with the applicable federal law and that this court enter its order

recognizing, registering and enforcing the Tribal Court's Trial Decision (final judgment).

Dated this 3 A day of QKo € , 2004,

o, L WA

WlHlam E. Whitney

Florida Bar Number 0241581

DUNLAP, TOOLE, SHIPMAN &
WHITNEY, LLC

2057 Delta Way

Tallahassee, FL 32303-4227

850-385-5000

850-385-7636 Facsimile

Attorneys for Plaintiffs,
Miccosukee Tribe of Indians of Florida
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MICCOSUKEE TRIBAL COURT
MICCOSUKEE TRIBE OF INDIANS OF FLORIDA
CIVIL DIVISION

CASE NO.: CV-00-21-A

KRAUS-ANDERSON
CONSTRUCTION COMPANY,

Plaintiff,
MICCOSUKEE TRIBE OF INDIANS OF FLORIDA
MIAMI-DADE COUNTY, FLORIDA
vs. I HEREBY CERTIFY that the foregoing is a true and
correct copy of the origingl on file i

MICCOSUKEE TRIBE OF
INDIANS OF FLORIDA,

Defendant.
/

TRIAL DECISION

Tried in May and July, 2003
Decided on June 18, 2004

Gary S. Pitchlynn, Esq. and Steven K. Champlin, Esq. on behalf of the Plaintiff.

Davisson F. Dunlap, Esq. and Davisson Dunlap IV, Esq. on behalf of the
Defendant.

Before BERT and BILLIE, Tribal Judges.

THIS CAUSE came before the Court for Trial.

L. STATEMENT OF JURISDICTION

This Court has jurisdiction pursuant to Title X (“Civil Procedure”), of the

Miccosukee Law and Order Code (hereinafter, “the Code™).
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II. PROCEDURAL HISTORY

On June 19, 2001, the Plaintiff filed a Statement of Claim against the Defendant
for nonpayment on construction projects pursuant to three Final Design and Construction
Agreements (hereinafter, “Agreement”). On July 31, 2001, the Defendant filed an
Answer to the Statement of Claim. From May 5, 2003 to July 23, the parties shared
Discovery. In May and July of 2003 a Trial ensued.

1. UNDISPUTED FACTS

The facts show that on August 26, 1997 the parties signed an Agreement for the
construction of a Resort Hotel, Convention and Conference Center (hereinafter, “the
Hotel Project”). On November 13, 1997 an Agreement was signed for the construction
of a Halfway House, Clinic and Judicial Building (hereinafter, “the Campus Projects”).
On September 18, 1998 an Agreement was signed for the construction of a K-12 School
(“hereinafter, “the School Project”). All three Agreements included the same contractual
sections, defined as, “Terms and Conditions,” plus one additional section, defined as,

b

“Addendum to Terms and Conditions.” The contract language was the same on the three
Agreements, with the exception of the percentage for costs incurred by the Design/
Builder in the interest of the project which were listed as 4% for the Hotel Project, and
6% for the Campus and School Projects and with regard to the Addendum to the Hotel

Project, the contract concluded with paragraph 14.4.1.16, as compared with the School

and Campus Projects, which concluded with paragraph 14.4.1.13.
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[V. THE DISPUTE

In its Statement of Claim, the Plaintiff argues that in consideration for the work
and services provided, the Defendant owes the sums of $5,371,506.14 for the Hotel
Project, $416,119.08 for the Campus Projects and $1,289,979.48 for the School Project.
In its Answer, the Defendant disputes the sums owed, and argues that on the Hotel and
Campus Projects, the Plaintiff charged for costs and expenses that are not justified; that
Plaintiff undertook work that was not authorized and for which change orders were not
executed; that it is entitled to a set-off against amounts due to Piaintiff on account of
defects in the work and unjustified charges; that it was forced to retain another contractor
to complete defects in the work performed by the Plaintiff; and that there existed
substantial construction defects in the School building attributable to the design and
construction by the Plaintiff, for which additional costs were spent by the Defendant to
correct them. The Plaintiff denies these allegations. The following is a review of the
relevant trial testimony and documentary evidence presented by the parties’ witnesses in

support of their respective positions.

V. THE TRIAL TESTIMONY

A. Testimony of Thomas Sackett
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Thomas Sackett (hereinafter, “Mr. Sackett”) was called as a witness by the
Plaintiff. He was the Project Director for all the projects. He negotiated and signed all
the Agreements as representative for the Plaintiff.

Mr. Sackett testified about his work experience with these types of projects and
that the majority of his work in the last 10 years had been for Indian Tribes. He
estimated the dollar volume of hotel/casino type work the Plaintiff had done for Indian
Tribes over the past 10 years to be in the range of $400,000,000. According to Mr.
Sackett, no other General Contractor in the country has done more work for Indian Tribes
than the Plaintiff.

Mr. Sackett described the Agreements between the Plaintiff and the Defendant as a
Design/Build under which the Plaintiff was to design and construct the described
facilities. He explained that under this type of Design/Build contract, the Plaintiff has
responsibility for not just the construction, but also for the design. Mr. Sackett
characterized the Agreements as a cost reimbursable type contract, under which the
Plaintiff was to be paid for the work plus a fee, with a guaranteed maximum cost for the
contract price. According to Mr. Sackett, a benefit of a Guarantee Maximum i’rice type
of contract is that the owner knows that the price of the project, based on the defined
scope, will not go over the stated cost. The Plaintiff introduced in evidence Plaintiff’s
Trial Exhibits No. 10, No. 157, and No. 175 (“Hotel Project, Campus Projects, and

School Project Agreements”)
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Mr. Sackett testified that the Guaranteed Maximum Price (hereinafter, “the
GMP”), of the Hotel and Campus Projects was increased because of changes in the
scope of the work requested by the Defendant. In the Hotel Project, the changes totaled
$11,882,486.00, which changed the GMP to $54,383,486.34. The Plaintiff introduced
into evidence Plaintiff’s Trial Exhibit No. 11 (“Change Orders No. 1 through No. 5,

No. 7 and No. 9”) and Trial Exhibit No. 12 (“Change Orders No. 10 through 16”)
on this issue.

Mr. Sackett testified that the total costs for the Hotel Project was $50,137,616.
He explained that these total costs reflected final construction costs of $48,209,246.49,
plus $1,928,370, as per the Plaintiff’s 4% fee for costs incurred on the project. The
Plaintiff introduced into evidence Plaintiff’s Trial Exhibit No. 4 on this issue.

Mr. Sackett stated that the total costs reflected here did not reflect the interest
for late payments, per Section 5.3.10f the Agreements.

Mr. Sackett testified that the total costs for the Campus Projects totaled
$7,240,559.62. He explained that these total costs reflected final construction costs
of $7,028,021, plus $212,538.60, as per the Plaintiff’s 6% fee for costs incurred on the
project. He further explained that because the total costs were higher than the GMP, the
Plaintiff had a loss of $212,538.00 on these projects. The Plaintiff introduced into
evidence Plaintiff’s Trial Exhibit No. 6 on this issue.

Mr. Sackett testified that the changes for the School Project totaled $530,000.00,
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which changed the GMP to §9,100,000.00. He explained that the total construction
costs, plus the Plaintiff’s 6% fee for costs incurred, totaled $8,832,876. Mr. Sackett
further explained that because the construction costs were less than the GMP, the
Defendant had construction savings of $323,733.00 on this project. The Plaintiff
introduced into evidence Plaintiff’s Trial Exhibit No. 7, Exhibit No. 9, Exhibit No. 192
on this issue.

Mr. Sackett testified regarding the Plaintiff’s basics of compensation under the
Agreement. On this subject, he explained that Section 13.1.1 of the Addendum to Terms
and Conditions (hereinafter, “the Addendum”), the first source of compensation was costs
incurred by the Design/Builder in the interest of the project. According to Mr. Sackett,
included within the term “in the interest of the project” were design services, costs
reimbursement for work, a percentage for insurance, transportation and bonding, etc.

The second Source of compensation was a fee of four percent (4%) for the costs
incurred by the Design/Builder in the interest of the project. The third source was for
additional services, which he explained was to be computed on an hourly basis at
standard hourly rates or a mutually agreed lump sum cost.

Mr. Sackett testified regarding changes to the projects. He stated that changes
to the projects were covered by Section 8.1.2.1 of the Addendum, which provided that,
“Owner and Design/Builder hereby agree that Owner will not issue any Change Order,

Constructive Change Directive or any other amendment or modification to the Contract
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Documents without obtaining the prior resolution from the Miccosukee Tribal Council.”
Mr. Sackett explained that during contract negotiations, the Defendant insisted in such

a provision because they wanted the governing body of the Tribe to know what was
going on with the project and project related costs, and for any enhancements that led to
Change Orders being approved through a governing body rather than an individual
person. However, he stated that despite this provision, the Defendant never provided
Tribal Council Resolutions for any of the Change Orders. Mr. Sackett explained that he
was told that there was no need for the Resolutions because the Tribal Council had given
the Defendant’s Representative, Chairman Billy Cypress (hereinafter, “Chairman
Cypress”), all the authority to make changes to the work and contract.

In addition to the changes reflected in the Change Orders in Plaintiff’s Trial
Exhibit No. 11, there were other changes that increased the Hotel Project’s GMP that the
Plaintiff and the Defendant agreed to, but the Defendant would not sign the Change Order
for it. The total amount reflected in these unsigned Change Orders was $2,636,971.00
The Plaintiff introduced into evidence Plaintiff’s Trial Exhibit No. 12 on this issue.

Mr. Sackett described the circumstances that gave rise to them.

He stated that the first, Change Order No. 10, was for providing Category 5 Cable
to the guest room television locations for future in-room gaming. The total amount for
this change was $74,816.00. MTr. Sackett testified that this change was under the

direction of Chairman Cypress, who requested to upgrade the original television system
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to a Smart Technology System which required a special television set, and to increase the
size of the television sets that were in the rooms. He testified that the Smart System was
ultimately installed, but it took a special cabling, known as Category 5. Mr. Sackett
stated that he personally spoke with Chairman Cypress about this work and that
Chairman Cypress requested it.

Mr. Sackett stated the second, Change Order No. 11, was for adding a Service
Link and Police Station to the Hotel and existing Bingo Hall. The total amount for this
change was $663,343.00. Mr. Sackett testified that he first looked at the project, he
recommended a single point of entry for all employees, but that the Defendant did not
want it included with the original design criteria. He explained that a small police
station already existed at that prior location, but that Chairman Cypress told him, “No,
when we do this connecting link we want a police station in there, we want holding cells,
we want interrogation rooms, we want TV cameras, we want recording information to do
interrogations, we want toilet rooms, we want evidence rooms.” Mr. Sackett stated that
the work involved very specialized criteria and equipment, which he personally spoke
with Chairman Cypress about, and that Chairman Cypress requested it and approved it.
The Plaintiff introduced into evidence Plaintiff’s Trial Exhibit No. 117 (“Final
Construction Drawings dated June of 1998”) on this issue. Mr. Sackett explained that, as
the construction drawings in Exhibit No. 117 showed, the connecting link and police

station were not initially included in the project.
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The third, Change Order No. 12, was for adding a concrete heliport pad elevated
above roof level. The total amount for this change was $116,337.00. Mr. Sackett
testified that as the concrete frame of the building was being poured out and the building
was around the fifth floor, the Chairman told him, “I want to add a heliport or a helipad to
the top of the hotel. It’s something we need to have, and can you get going on this and
design this into the frame of the building.” Mr. Sackett further testified that Chairman
Cypress said that it was needed for emergencies, and to avoid heavy traffic during special
shows. Mr. Sackett explained that the heliport was not included in the original
construction drawings. He testified that the Defendant built all the stories of the building
in August of 1998, and that on September 23, 1998 he sent a letter to Chairman Cypress
that included an item on FAA approvals, to Tribal Government for heliport construction
at the hotel. The Plaintiff introduced into evidence Plaintiff’s Trial Exhibit No. 134 on
this issue.

Mr. Sackett testified that the fourth, Change Order No. 13, was for furnishing and
installing additional Security and Surveillance Equipment. The total for this change was
$266,563.00. Mr. Sackett testified that initially, there was a budget of $400,000.00 for
surveillance and security of the gaming floor. He further testified that Chairman Cypress
said to interface with the Defendant’s Gaming Director, Paul Skeados (hereinafter, “Mr.
Skeados”), and that after being presented with the design, Mr. Skeados added a number of

things such as cameras in the elevators and on every floor. Mr. Sackett stated that he
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had a conversation in Tampa, Florida with Chairman Cypress about this matter, and that
Chairman Cypress said, “Well, | suppose we better go ahead, let’s get this done.”

Mr. Sackett testified that the fifth, Change Order No. 14, was for providing
additional mechanical and electrical systems in the Main Equipment Room. The total
amount for this change was $131,464.00. Mr. Sackett testified that this change involved
building a specialized mechanical system, known as a Liebert Unit, to keep the telephone
room cool, along with other things that this room required. He testified that he spoke
with Chairman Cypress about this matter and that Chairman Cybress said, “We’ve got to
have it, the telephone company is saying this room has to be cooled, this is the amount of
heat that this equipment is going to put out.” Mr. Sackeet explained that after the
Defendant had made its selection with regards to the telephone equipment, additions to
the mechanical and electrical systems became necessary to accommodate this change.

He stated that this took place well after the Agreement for the Hotel Project was signed,
and about three (3) months before the hotel opened.

Mr. Sackett testified that the fifth, Change Order No. 15, was for the furnishing
and installation of the mechanical and electrical equipment, and architectural finishes
associated with the Retail Shop, Beauty Salon, Child Care and Teen Arcade areas. The
total amount for this change was $1,045,748.00. Mr. Sackett explained that this change
involved the construction of various spaces for mechanical, electrical and architectural

finishes for the retail shops, beauty salon, child care and teen arcade. He stated that the

10
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original construction drawings did not include these various spaces. Mr. Sackett testified
that he was having dinner with the Richard Brostrom (hereinafter, “Mr. Brostrom™), at the
Hotel’s Fine Dinning Restaurant in late April of 1999, when Chairman Cypress came and
said, “I want these facilities built out and [ want them built out before this facility opens
for the grand opening.”

Mr. Sackett testified that the sixth, Change Order No. 16, was for providing the
Krome Avenue Site Entrance improvements. The total amount for this change was
$338,700.00. Mr. Sackett testified that this was a totally separate project and that
Chairman Cypress had come to him and asked for the Plaintiff to do it. Mr. Sackett
stated that he expressed some reluctance because he was not familiar with the State of
Florida’s criteria for this type of work, and because the bid to the parking lot had already
been awarded to Rose Engineering, but that Chairman Cypress said, “Oh, no, no, no, no,
you don’t have to bid it out. You just have Rose Engineering do this. We’ve got to
have this entrance in and we have to have the signage in when this facility opens.”

The Plaintiff’s Trial Exhibit No. 12 also included three unsigned Change Orders
that provided a credit for partial direct purchases and payments for materials by the
Defendant. These were Change Order No. 8 for $4,019,819, Change Order No. 17 for
$4,466,420.47), and Change Order No. 18 for $930,294.29.

Mr. Sackett stated that there was nothing in the Agreements that required Change

Orders adjusting the GMP to be in writing or signed before the work was done. He

11
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explained that the Plaintiff’s responsibility was only to prepare the Change Orders for
the Defendant’s approval and execution. Mr. Sackett testified that these Change Orders
were unsigned because the Defendant’s Representative, Chairman Cypress, told him that
he wanted the actual costs of the work that was asked in those Change Orders. He
explained that in these projects a lot of things were said orally in meetings and that on
several instances the Defendant gave Construction Change Directives orally. -

During cross-examination, Counsel for the Defendant referred to Plaintiff’s Trial
Exhibit No. 32.24, which was one of the meetings between représentatives of the various
subcontractors, the Plaintiff and the Defendant. Counsel referred to Meeting Minutes
No. 24 which included an entry that read, “All future change orders to the owner must be
submitted to the Chairman for approval with time and costs specifically addressed.” In
response, Mr. Sackett stated that he did not know what caused this particular item to be
added, but subsequently thereafter he began to follow this procedure, unless Chairman
Cypress gave a directive in which costs could not be added therein. Mr. Sackett
explained that in several letters after that, Chairman Cypress gave direction to do certain
things that would have increased the costs. 'He stated that the Plaintiff was following
these procedures, except when Chairman Cypress asked him to accelerate and do the
build-out of the retail spaces.

During cross-examination, Counsel for the Defendant referred to Minute Meetings

No. 32.30, under the heading of “Action By,” that contained an entry that read, “All

12
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future change orders to the owner must be submitted to the Chairman for approval with
time and costs specifically addressed.” When asked about this matter, Mr. Sackett
admitted that this language was included in every single Minute Meeting from February
of 1999 forward. He further admitted that this language did not say that Change Orders
could be submitted after the work was completed, but explained that he was directed to
do so in the oral form. He stated that the issue came up when the Defendant reviewed a
Change Order for the parking lots and did not like an allowance the Plaintiff had
included. Mr. Sackett explained that, at the time, there was no exact figure on
completion of those parking lots because the Defendant was filling them in, and then he
was asked by the Defendant’s on-site Representative, Julio Martinez (hereinafter, “Mr.
Martinez”), to do some pricing. Mr. Sackett further stated that after that, Chairman
Cypress said that he would not sign any changes unless they reflected actual costs for the
work. Mr. Sackett explained that the method for a Change Order after that was to sit
down with Mr. Martinez and give him a preliminary number before the final cost, and
that the approval would be given by Mr. Martinez nodding his head in agreement for the
change to proceed.

During cross-examination, Counsel for the Defendant referred to the Summary of
Change Indexes and the A-U-T-H that listed unsigned Change Orders No. 11 and No. 12
as approved even though Chairman Cypress had never signed them. Mr. Sackett

explained that at the time, Chairman Cypress had approved them and the final costs had

13
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not been put together. However, he stated that he had no explanation as to why the
Summary of Change Indexes listed Change Orders No. 11 and No. 12 approved and
signed.

Counsel for the Defendant referred to Meeting Minutes No. 5.24.115 which
included an entry that read, “Future change orders must be submitted to the Chairman.”
In response, Mr. Sackett recognized that he never received a written Change drder before
the retail spaces were done, but stated that the work had been approved back in February
of 1999, before that entry. Mr. Sackett recognized that it was not unusual for an
owner who is presented with a written Change Order to decide not to do the work, and
that Chairman Cypress reviewing a retail space design was not the same as him signing a
Change Order approving the change. However, he explained that because Chairman
Cypress approved the design, gave verbal authorization to proceed, and wrote a letter in
June 1, 1999 ordering all the work to be completed, it did not matter whether the
Change Order was signed or not. Mr. Sackett also recognized that the letter of June 1,
1999 does not address the subject of written Change Orders.

Counsel for the Defendant referred to the Change Order involving the service link,
and noted that Mr. Sackett had pricing information and cost information regarding the
service link back in 1988, but had not submitted the Change Order for signature until
July 7, 1999. Mr. Sackett explained that he had retyped Change Orders that were lost by

Mr. Martinez and that he wanted to meet with Chairman Cypress in order to sign off on

14
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the unsigned Change Orders, but Chairman Cypress was not available. He further
explained that if he had proposed a given cost before a change, he would have been
unable to recoup the difference, because Chairman Cypress had said, “I want all costs on
every change submitted to me because I don’t want to pay any cost above your cost of the
work when it’s complete.” Mr. Sackett stated that this was done before Chairman
Cypress’ request for future work was included on the Minute Meetings of February of
1999.

During cross-examination, Counsel for the Defendant referred to Meeting Minutes
No. 32.11 and No. 32.14 of August 10, 1998 on the subject of the service link. In
Meeting Minutes No. 32.11 there was an entry that read, “Bidding proposal to be issued
shortly after all the design documents have been received. The finishes are likely to be
based on a contingency amount. The complete scope has to be reviewed by the council.”
In Meeting 32.14 there was an entry that read, “Exterior connecting link, documents have
been distributed for pricing.” When asked about this matter, Mr. Sackett stated that he
did not know when pricing was received, and that this would be information that Mr.
Brostrom, as Project Manager, would know about. Counsel for the Defendant also
referred to Meeting Minutes No. 9 of February 11, 1998, in “Defendant’s Trial Exhibit D,
that contained an entry that read, “Change orders were received for the connecting link
and the child activity center.” When asked about this matter, Mr. Sackett admitted that

on February 11, 1998 no Change Order for the connecting link had been received because

15
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such a Change Order was not submitted until July 20, 1999. He stated that he did not
know the details of it, but that the design team anticipated that there would be a Change
Order for it.

Counsel for the Defendant asked Mr. Sackett about Meeting Minutes No. 32.9 and
No. 32.11 of July of 1998 on the subject of the heliport. Meeting Minutes No. 32.9 had
an entry that read, “Helicopter landing pad plan preliminary reviewed.” Meet.ing
Minutes No. 32.11 had the same entry, but on the right-hand side there was an entry
that read, “closed.” When asked about this matter, Mr. Sackett stated that such entry did
not indicate that the issue had been resolved, but that he did not know exactly what it
meant. Mr. Sackett admitted that the helipad did not require permission from the Federal
Aviation Administration (hereinafter, “the FAA).

During cross-examination, Mr. Sackett also testified about unsigned Change
Orders for the Campus and School Projects. In regards to the Campus Projects, he
testified that Chairman Cypress told him that the Miccosukee Police Department needed
additional parking, and requested that a sidewalk be incorporated along the road in front
of the police department. The Plaintiff introduced into evidence Plaintiff’s Trial Exhibit
No. 159 on this issue.

Mr. Sackett testified regarding the time of substantial completion for the Hotel
Project and delays. He stated that according to the Agreement on the Hotel Project, the

date of substantial completion, “of the project other than the Hotel and Recreation

16
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Center” was December 17, 1998, and that the date for the Hotel and Recreation Center
was April 5, 1999. Mr. Sackett explained that the part “of the project other than the
Hotel and Recreational Center” referred to the first floor, which ultimately became the
Gaming Area, and the second floor restaurants.

Mr. Sackett testified that after the execution of the first Change Order, the date of
substantial completion was changed to June 10, 1999, as to the Hotel and Recreation
Center, and February 11, 1999 for the balance of the project. Mr. Sackett stated that
after agreeing to this extension of time, Chairman Cypress verbally told him not to expect
any additional time extensions for the Hotel Project. Mr. Sackett testified that the
Defendant caused a variety of delays that would have justified time extensions by Change
Order, but Chairman Cypress refused. He described actions and/or inactions by the
Defendant that he argued caused delays and impacted the Construction Schedule.

Mr. Sackett testified about Section 14.4.1.15 of the Agreement that read, “The
date of substantial completion shall be extended by a period of time equal to any
period by which substantial completion is delayed as a result of any of the following
events: Change orders, labor disturbances, unavailability of materials . . .”

Mr. Sackett stated that the Defendant’s failure to provide the services and arrange
for the various consultants needed, and the late approval of the design drawings were a
first cause of delay. He explained that the Defendant’s delay in procuring the survey and

soil borings for the deep foundation system caused a delay of almost two months for the
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commencement of work. The Plaintiff introduced into evidence Plaintiff’s Trial Exhibits
No. 25 and No. 113 on this issue.

Mr. Sackett stated that the Defendant not hiring a Code Consultant until April 21,
1998 was a second cause of delay. Mr. Sackett explained that the design team needed
the advise of the Code Consultant for the drawings to comply with the South Florida
Building Code. He stated that the Miami-Dade Fire Department and the projéct’s
insurance carrier had also requested the Code Consultant. The Plaintiff introduced into
evidence Plaintiff’s Trial Exhibit 31 on this issue.

Mr. Sackett testified that the addition of the parking lot areas in late fall of 1998,
was a third cause of delay. He explained that this late addition of more than
$5,000,000.00 to the scope of the work, considerably impacted the construction
schedule, because in addition to the amount of labor, it required the hiring of a
Superintendent and Project Manager, plus dealing with the flooding caused by the lack
of connection to discharge storm water coming off the building. He testified that
Chairman Cypress recognized these problems and agreed to amend the date
of substantial completion for Phase I, II and III of the parking areas from June 10, 1999
to July 3, 1999.

Mr. Sackett stated that the late connection of the water and sewer service by the
Defendant was a fourth cause of delay. He explained that although the Construction

Schedule called for the installation of the water and sewer extension for August of 1998,
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it was not done on time because the Defendant did not hire the subcontractor for the job
until April of 1998. The Plaintiff introduced into evidence Plaintiff’s Trial Exhibits
No. 95 and No. 96 on this issue. Mr. Sackett explained that the existing Bingo Hall only
had a well system and a very small water treatment facility, and the Hotel would need a
huge amount of water usage. He explained that the Plaintiff was responsible for the
installation of the water and sewer service, which was to be extended from the. existing
Bingo Hall. Mr. Sackett testified that in September 11, 1998, the water and sewer
project was stopped. The Plaintiff introduced Plaintiff’s Exhibits No. 97, No. 146, and
No. 147 on this issue. Mr. Sackett explained that the lack of water placed the Plaintiff in
a very difficult situation because it meant that the domestic water pumps for the
buildings, the high-rise fire pumps for the sprinkler system, the kitchen equipment or the
plumbing system could not be tested. He stated that under these conditions, the Plaintiff
could not turn over the Hotel on February 11, 1999. The Plaintiff introduced into
evidence Plaintiff’s Trial Exhibits No. 101 and No. 102 on this issue. Mr. Sackett
testified that the water and sewer was not installed until some time in April of 1999.

Mr. Sackett stated that the addition of the retail spaces in léte April of 1999, which
added almost $2,000,000.00 of work, was a fifth cause of delay.

Mr. Sackett testified that one of the things that also caused delay and impacted the
Construction Schedule was the Defendant’s responsibility for ordering all materials.

He explained that this placed the Plaintiff at the mercy of how fast the Defendant would
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approve and send out the Purchase Orders for the materials. He stated that some times
this approval would take two or three weeks for a Purchase Order to be ready. Mr.
Sackett explained that in the case of the School Project, the delay in issuing Purchase
Orders resulted in vendors and subcontractors not supplying any more materials and
mechanical items. The Plaintiff introduced into evidence Plaintiff’s Trial Exhibit

No. 191 on this issue. He explained that this situation caused a problem with.f'mishing
the School because the Construction Schedules could not be met, and like the Plaintiff,
the mechanical and electrical subcontractors were also not being paid. Mr. Sackett stated
that the situation worsened because the Defendant was paying the main subcontractor on
the project, Betancourt & Associates, directly. He stated that this resulted in the
Plaintiff having to pay for $300,000.00 worth of kitchen equipment in order to finish the
School. Mr. Sackett stated that the Plaintiff has not been reimbursed for this kitchen
equipment.

During cross-examination, Counsel for the Defendant asked Mr. Sackett about
the absence of any requests for time extensions for the work reflected in the unsigned
Change Orders. Mr. Sackett admitted that there were no such requests, and that in the
first groups of Change Orders, the Plaintiff could have absorbed the additional work
within the time frame.

Counsel for the Defendant asked Mr. Sackett about delays due to the late

installation of the water and sewer. Counsel referred to Minutes Meeting No. 32.24 of
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February of 1999, which showed an entry that read, “Sewer and water system piping was
set and poured into the pile cap across a canal on January 8, 1999. The connection to
the underground lines were expected to take place on January 9™ and 10™ with
completion schedules as follows: The piping flushed on February 17®, chlorination of
the water line performed on February 22™.” Counsel referred to Meeting Minutes

No. 5.8.32, which showed entries that read, “The sewer and water system was- set and
poured . ..” “Work completion schedule as follows ...” “Force main pressure testing
schedule for March 5™ and lift station sign-off is also needed.” When asked about these
entries, Mr. Sackett admitted that they referred to the sanitary sewer and the force main
pressure testing, but that he was not sure whether the sewer was installed.

Counsel for the Defendant asked Mr. Sackett about Meeting Minutes No. 6.16.110
of December 15, 1998, which included an entry that read, “The sprinkler system is active.
All contractors must exercise care when working around the sprinkler heads.” In his
response, Mr. Sackett stated that he did not know what this entry was referring to because
there was no sprinkler system in the Hotel that was active, and there was no water,
therefore, that entry was a little bit out of context. The Defendant introduced into
evidence Defendant’s Trial Exhibit J on this issue.

Counsel for the Defendant asked Mr. Sackett about Meeting Minutes No. 6.16.110
of January 19, 1999, which included an entry that read, “The sprinkler system is active.

All contractors must exercise care when working around sprinkler heads. Any damage to
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the system must be reported in order to avoid injuries or damage to surrounding work.
Currently there have been 16 unreported breaks. Any future breaks, repair costs will be
distributed evenly among all contractors if no responsibility is acknowledged.” Mr.
Sackett testified that he could not explain this entry and that Mr. Brostrom would know
more about it. The Defendant introduced into evidence Defendant’s Trial Exhibit K

on this issue.

Counsel for the Defendant referred to Meeting Minutes No. 6.24.165, which
included an entry that read, “There are increased incidents of screws in plumbing pipe.
drywall installers must be careful to install material to avoid damage which will cause
leaks.” In explaining this entry, Mr. Sackett stated that at the time there was no water in
the system, and that they were looking for future water leaks and warning people to be
careful once the water came on. The Defendant introduced into evidence Defendant’s
Trial Exhibit L on this issue. Counsel also asked Mr. Sackett about Minutes Meetings
No. 6.20.138 in this Exhibit, which included an entry that read, “Starters are being
worked on for the chiller water pumps along with permanent power for the air handlers
and fan coil is expected to be completed this week.” “Starter installation is complete for
chiller water pumps along with permanent power for air handlers and fan coil units. The
system is being filled for final test with a temporary water source. Underground tie-in
completion is needed from Solo from completion. Pumps should begin on Wednesday,

February 10", 1999 circulating air.”  When asked about this entry, Mr. Sackett explained
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that that was not occurring, and that they were using a garden hose.

Counsel for the Defendant asked Mr. Sackett whether he had written a letter to the
Defendant stating that the Plaintiff was entitled to additional time because of the delay
caused by the late installation of the water and sewer. In response, Mr. Sackett stated
that he did not because Chairman Cypress had told him that he did not want any kind of
letter like that.

Mr. Sackett testified regarding the issue of overtime. He explained that overtime
was necessary for a variety of reasons. One of these reasons was the weather. Mr.
Sackett explained that there were three or four occasions when the project had to be
shut down because of weather issues, resulting in two days of lost time. He stated that
when he tried to obtain a time extension due to the weather, Chairman Cypress told him,
“I’m not going to give you any more time extension. Get this job done and get it done on
the time that you said you were going to get it done.”

Mr. Sackett testified that overtime was also necessary due to the addition of the
parking lots and retail space to the scope of the work in late April of 1999. He stated
that those changes represented almost $12,000,000.00 worth of additional work to the
project. Mr. Sackett explained that for example, if the work was not completed on a
Friday and they had to come in on Saturday to strengthen PT Cables to keep the job
going, overtime was used.

Mr. Sackett testified that in addition to these changes to the scope of the work,
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Chairman Cypress also moved up, by ten (10) days, the date of substantial completion.
Mr. Sackett stated that in May 3, 1999, Chairman Cypress sent him a letter that included
language that read, “You continue to assert that you will have no problem meeting the
June | turnover date” and “I expect you to take immediate action to expedite the work on
the project.” Mr. Sackett testified that he interpreted this letter as a change to the date of
substantial completion from June 10, 1999 to June 1, 1999. The Plaintiffintr;)duced into
evidence Plaintiff’s Trial Exhibit No. 136 on this issue. Mr. Sackett explained that as a
result of this letter, he was put in a situation where he had to compress his schedule to
finish the tasks, in order to complete the project.

Mr. Sackett testified that after receiving the May 3, 1999 letter, he wrote a
response on May 12, 1999, wherein he informed Chairman Cypress that in order to meet
the request for early completion, he had accelerated construction sequencing, and that
overtime was being used daily and on weekends. He explained that the term “to
accelerate its activities” meant providing more labor on the project either in crew sizes or
working more than one shift, or working overtime, and more than one shift would be like
an eight-hour shift and then possibly a second eight-hour shift after that, with another
crew. Mr. Sackett testified that Chairman Cypress never objected to such overtime.

The Plaintiff introduced into evidence Plaintiff’s Trial Exhibit 137 on this issue.

During cross examination, Mr. Sackett testified that he had never written a

letter to Chairman Cypress informing him that additional time was needed to complete
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the Hotel. Mr. Sackett recognized that although the term “overtime” did not appear in
the Agreement between the Plaintiff and the Defendant, the Plaintiff provided many
subcontractors with specific Change Orders to their contracts, authorizing the use of
overtime. Mr. Sackett explained that the part in the Agreement that referred to all labor,
included overtime because overtime is all labor. Mr. Sackett stated that from the very
beginning, the Plaintiff intended to use overtime, and that he considered overtime as costs
incurred for the benefit of the project since Chairman Cypress asked him to accelerate
and finish the hotel ten (10) days early. Mr. Sackett further stated that there were times
when he authorized his subcontractors to use overtime even before the letter of May 3,
1999 from Chairman Cypress. He explained that before the May 3™ letter, overtime was
used due to weather conditions. He stated that, for example, if the workers did not get
their job done on a Friday and they had to come back on Saturday to strengthen PT
Cables to keep the job going, overtime was approved for that, and that was acceptable
under “means and method” to keep the project on schedule.

During cross-examination, Counsel for the Defendant asked Mr. Sackett whether
the Plaintiff’s contracts with its subcontractors authorize the use of overtime. In his
response, Mr. Sackett stated that he was not too familiar with those subcontracts.

During cross-examination, Mr. Sackett was also asked regarding the issue of
overtime versus bonuses for Administrative Personnel. He explained that Administrative

Personnel were paid a bonus instead of the overtime. This meant that at the end of the
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project, the Plaintiff paid its Administrative Personnel a bonus instead of overtime.

Mr. Sackett testified regarding Defective Work. He stated that he never received
any written notices from the Defendant regarding faults or defects to the work. Mr.
Sackett testified that the Plaintiff had a contractual right to charge for repairing damaged
work on the job.

During cross-examination, Counsel for the Defendant introduced into évidence
several sample AIA Contracts that contained a specific section dealing with emergencies
and repairs to damaged or nonconforming work. Under these sample contracts, the
contractor had the right to be reimbursed if it had to correct damaged work. Mr. Sackett
recognized that the Agreement between the Plaintiff and the Defendant does not have a
similar provision for damaged or nonconforming work. MTr. Sackett, however, explained
that the Plaintiff is entitled to recover its costs in the interest of the project. The
Defendant introduced into evidence Defendant’s Trial Exhibit B on this issue.

Counsel for the Defendant asked Mr. Sackett about Section 13.2 in the Agreement
between the Plaintiff and the Defendant, titled “Reimbursable Expenses.” Mr. Sackett
recognized that Section 13.2 does not list damaged or nonconforming work as a
reimbursable expense. However, he explained that the Plaintiff had been charged for
damaged or nonconforming work in the interest of the project.

Mr. Sackett testified about Corrective Work. He stated that if a correction in the

work was caused by a mistake that was made by the Plaintiff’s design professionals, that
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was something the Defendant had to pay and that the Plaintiff was not responsible for it.
Mr. Sackett explained that the Plaintiff was not able to buy errors and omissions
Insurance, and that they depended on their designers for that reason. He explained that
Section 14.4.1.12 of the Agreement allowed for such waiver of liability, and that design
mistakes were included within this waiver. Mr. Sackett stated that a wrong design would
be one of the inherent situations in this case because this project was a fast traék
construction with limited amount of time for the design.

During cross-examination, Counsel for the Defendant referred to Section 9.1 of
Article 9 of the Agreement that read, “The Design/Builder shall promptly correct Work
rejected by the Owner or known by the Design/Builder to be defective or failing to

”

conform to the Construction Documents . . .” Mr. Sackett recognized that under this
Section the Plaintiff continued to be responsible for correcting defective work on the
projects.

Mr. Sackett testified about travel and living expenses, and per diems. He
explained that airplane tickets, subsistence, Project Manager subsistence, Superintendent,
relocation expenses, and car allowances are the various categories included with traveling
to the project. Mr. Sackett explained that he expected that some Project Manager would
have to travel and be paid a subsistence, because that was a very standard procedure in

his business. He stated that this included expenses for gas and oil for the various

vehicles, equipment rental of certain equipment for the project.
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During cross examination, Mr. Sackett stated that Section 13.1.1 of the Addendum
allowed the Plaintiff to charge for these expenses under the term “transportation.” Mr.
Sackett explained that “transportation” meant getting personnel, materials and
subcontractors to the project. He explained that he interpreted “transportation” as
anything that involved moving materials, documents and personnel, and that he
charged the Defendant for it under his interpretation. Mr. Sackett recognized. that 1f
the 0.5 percent in Section 13.1.1 included “transportation,” the Plaintiff could not
charge for those expenses. Mr. Sackett recognized that the Agreement between the
Plaintiff and the Defendant did not authorize the Plaintiff to charge for travel expenses,
housing and per diem for its employees, but that those expenses were allowed as
“transportation.” He recognized that the Agreement did not include the terms travel
expenses, per diem or housing. Mr. Sackett further recognized that there are many
AIA Contracts that include a separate provision for all these expenses. The Defendant
introduced into evidence Defendant’s Trial Exhibits A, B, H, I, and S on this issue.

Counsel for the Defendant asked Mr. Sackett about the Plaintiff>s Final Draw
Request, which included additional travel charges for $1,453.00 for the period of
January 8 through January 11, 2000, after the projects were completed. Mr. Sackett
explained that it was for various trips undertaken by representatives of the Plaintiff to
meet with representatives of the Defendant in order to resolve this dispute.

Mr. Sackett testified about legal expenses. He explained that legal fees were
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incurred for negotiating the Agreement and for other various things that were involved
with the sales tax issue. Mr. Sackett further explained that the Plaintiff charged about
$18,000.00 for legal expenses on the projects, and that it was also done under the term
“transportation.”

During cross examination, Counsel for the Defendant asked Mr. Sackett about
several charges for legal work incurred after the completion of the projects. Mr. Sackett
explained that the additional legal work was for final settlements by the Plaintiff arising
from claims by subcontractors, which in turn reduced the final bill by $300,000.00. He
explained that it was part of the Plaintiff’s job and for the benefit of the Defendant.
Counsel also asked Mr. Sackett about charges for legal fees for consultations between the
Plaintiff and its lawyers, regarding the final amount claimed to be owed by the
Defendant. Mr. Sackett explained that the Plaintiff was entitled to charge for that,
because they involved attorney’s fees for settlement and not for litigation purposes.

Mr. Sackett testified regarding the Plaintiff’s role as Purchasing Agent on behalf
of the Defendant and the Plaintiff’s fee for costs in the interest of the project. Mr.
Sackett explained that the Plaintiff entered into a Purchasing-Agent relationship with the
Defendant, in order for the Defendant to save the sales on the purchase of building
materials for the projects. He stated that this arrangement was negotiated between the
Plaintiff and the Defendant. He explained that in practice, the Plaintiff would place an

order with a subcontractor that included materials, and then the subcontractor would send
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a bill to the Plaintiff for the labor and the materials. Mr. Sackett testified that this
arrangement later changed.

Mr. Sackett explained that a subcontractor got a notice from the State of Florida’s
Sales Tax Division stating that they were not going to exempt the sales tax on the
materials. He explained that after that, Chairman Cypress wrote a letter to all the
vendors stating that the Defendant was a sales tax-exempt entity and that the Defendant
would hold harmless any subcontractor or the Plaintiff for any sales tax collection.

Mr. Sackett explained that this letter was rejected by the State of Florida.

Mr. Sackett testified that Counsel for the Defendant in this case became involved
on the sales tax issue, and that after consultations with the State of Florida the procedure
was changed. According to Mr. Sackett, under the new procedure the Defendant would
send the Purchase Order for the materials to the vendor, to be followed with payment
directly by the Defendant. The Plaintiff introduced into evidence Plaintiff’s Trial
Exhibits No. 202, No. 203, No. 205, No. 206, No. 207, and No. 209 on this issue.

Mr. Sackett testified that after the procedure was changed, Counsel for the
Defendant advised that the Agreement between the Plaintiff and the Defendant be
amended to reflect the new procedure. Mr. Sackett testified that he asked Mr.

Martinez about amending the Agreement but that Mr. Martinez stated, “Well, it’s
perfectly clear in Mr. Dunlap’s letter and I don’t believe we need an amendment to

the contract.” Mr. Sackett explained that after that, the Defendant began issuing the
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Purchase Orders for the materials.

Mr. Sackett testified that the reason why he was trying to obtain the amendment
to the Agreement was because once the Defendant started purchasing materials through
Purchase Orders there would be a deduction on Change Orders issued from the Plaintiff’s
contracts for $16,000,000.00, and since the Plaintiff’s fee was based on a total contract
for labor, material, overhead and profit, the Plaintiff wanted to make sure that its fee for
materials was not reduced based on the new procedure. Mr. Sackett explained that after
the new procedure was implemented, the Defendant continued to pay all of the Plaintiff’s
fees on materials, as reflected in the Applications for Payment. Mr. Sackett testified that
until the Defendant filed its Pre-Trial Catalogue on April 19, 2003, in connection with
this case, he was not aware that the Defendant believed that the Plaintiff was not entitled
to its fee on the materials.

During cross-examination, Mr. Sackett recognized that the Agreement between the
Plaintiff and the Defendant only allowed the Plaintiff to be compensated for the costs
incurred by the Defendant on the projects. Mr. Sackett also recognized that if the
Defendant directly purchased the materials, the Plaintiff could not bill the Defendant for
those materials. Mr. Sackett stated that the Plaintiff had provided deductions on Change
Orders for Purchase Orders that the Defendant issued. When asked by Counsel for the
Defendant whether the amount that the Defendant directly paid for materials was not part

of the costs incurred and the Plaintiff was not going to get paid for that, Mr. Sackett
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stated that he could not answer that question. The Defendant introduced into evidence
Defendant’s Trial Exhibit No. 12 on this issue.

Mr. Sackett testified about unit billing. He explained that the General Conditions
in the Agreements listed the Project Manager and the various staff people assigned to the
projects, and how they would charge an estimated number of hours based on the scope of
the work. He testified that the General Conditions Document was given to the
Defendant before the execution of the Agreements. He explained that the Plaintiff
charged unit rates for administrative, clerical and accounting persons located in the
office and the field.

During cross-examination, Counsel for the Defendant asked Mr. Sackett about
union employees vs. non-union employees. Mr. Sackett explained that if the Plaintiff
hired a person who was a member of a union to work on the projects, the Plaintiff would
charge the Defendant the 65% of the gross payroll for that employee. Mr. Sackett
recognized that if the employee hired was not a member of a union, the Plaintiff could
not have charged the Defendant the 65% of the gross payroll. Mr. Sackett explained that
the Plaintiff belonged to the American Association of General Contractors and was part
of a collective bargaining agreement, and therefore, it did not have non-union supervisors
in the company. He explained that these projects were very important for the Plaintiff
and therefore they brought their key personnel from Minneapolis to supervise the

projects. Mr. Sackett testified that he had informed the Defendant that the Plaintiff was
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going to use union labor on the projects and that such a decision was going to increase the
cost of the projects. Furthermore, he testified that he had informed Mr. Martinez about
this decision and that such decision was the reason for the 65% of the gross payroll
section in the Agreements. When asked by the Defendant’s Counsel whether the
Agreements included the term union labor, Mr. Sackett recognized that they did not.

Mr. Sackett testified about the problem with the Smoke Evacuation Syétem that
came up during construction of the Hotel Project. He stated that during the spring of
1998, there was an issue as to whether a Smoke Evacuation System was needed on the
first and second floors of the Hotel. The Plaintiff introduced into evidence Plaintiff Trial
Exhibits No. 14 and No. 30 on this issue. Mr. Sackett testified that the original
construction documents did not provide for the Smoke Evacuation System on the first and
second floors, and that some time in August of 1998, the Defendant’s Code Consultant,
Felix Pardo (hereinafter, “Mr. Pardo”), took the position that it was required. He stated
that Mr. Pardo’s opinion prevailed and the Smoke Evacuation System was installed on
the first and second floors.

Mr. Sackett did not consider the addition of the Smoke Evacuation System as a big
deal because it did not require any removal of any kind of existing construction work.

He described that the work was just adding the new duct system in the various component
areas of the first and second floors and continuing on with the work that was up in the

ceiling area. In regards to the cost, Mr. Sackett testified that it was not a significant cost
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because it was covered within the costs the Plaintiff had in the contract price. However,
Mr. Sackett stated that the costs for materials, labor and equipment were not included in
the contract price, and that the Defendant was required to pay for those costs, regardless
of when the installation took place.

B. Testimony of Michael Mason

Michael Mason (hereinafter, “Mr. Mason”) was the second witness calted by the
Plaintiff. He was the Assistant Project Manager in the Hotel Project, and reported to
Mr. Brostrom.

Mr. Mason testified about his work experience. He stated that he had been
employed with the Plaintiff for five years, and that before working with the Plaintiff he
worked with Turner Construction Corporation, a General Contractor. Mr. Mason
described Turner Construction as having a volume of 2.2 billion in revenues for the year
he had started working with them. Mr. Mason testified that while working with Turner
Construction, he gained experience in construction management which included tracking
the cost on several projects. He described his work in several projects in Houston,
Texas; Chicago, Illinois; the Caribbean; and Fort Lauderdale and Miami, Florida.

Mr. Mason testified that as a result of his experience while working with Turner
Construction in the Miami area, he became reasonably comfortable and familiar with the
South Florida Building Code.

Mr. Mason testified about travel and living expenses, and per diems. He testified
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that on those occasions when he had to work away from home, Turner Construction had
provided him with additional payments for travel, subsistence and per diem, which were
pretty much standard for any employee that had to work out of town on company

business. He explained that those kinds of costs were generally passed on to the owner.

Mr. Mason testified that he was hired by the Plaintiff on March 23, 1998, and that
his first posting was on the Defendant’s Hotel Project. He described that his duties were
to assist Mr. Brostrom on the day-to-day administrative duties for work related to the
project, which involved taking care of answers to Requests for Information (hereinafter,
“RFI”) from contractors and from the? Plaintiff’s field supervision. Mr. Mason’s duties
also included attending several owner/architect/contractor meetings, subcontractor
meetings, processing submittals and shop drawings, and finding area contractors capable
of performing quality work on the project. Mr. Mason stated that by reason of his past
work experience and education, he felt fully qualified to handle the responsibilities that
were given to him by the Plaintiff. Mr. Mason testified that he was on the project from
March 23, 1998 until November of 1999.

Mr. Mason’s testified that his responsibility for subcontractors and for cost
analysis were his biggest day-to-day responsibilities. He stated that this included
administering subcontracts to ensure the correctness of the charges. He explained that
when it was necessary for subcontractors to perform work on time and material, the

subcontractor would get time sheets signed by the Field Superintendents representing that
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they accurately performed the work, which in turn would be sent in with the costs for time
and materials. Mr. Mason explained that he would then verify their labor rates and
material costs, and made sure that the number of hours and wage rates being charged
were correct.  He explained that if the bill reflected an extra charge for additional work
performance, he would look at the costs for that part of the work to be performed, to
make sure that the work conformed with what the area costs were, as well as making sure
what materials were being proposed and what being assigned, in order to perform the
work needed.

Mr. Mason testified regarding delays to the Hotel Project. He identified the
addition of the heliport, the lack of water and sewer and the addition of the retail
space as three significant challenges for the project.

In regards to the heliport, Mr. Mason testified that the construction was within a
couple of floors of topping off the building, when it had to stop in order to wait for a
design to be made by the architects/engineers in order to implement the heliport above the
roof level. He explained that the work involved new structural information so that
contractors could extend columns upward, it involved roofing details, where the roofer
already had ongoing work, it involved concrete work, where there was a larger area of
concrete to pour, and it also involved some additional steel supports. Therefore, the
addition of the heliport extended the time to complete the work until Spring.

Mr. Mason testified that the lack of water and sewer resulted in delays. First, he
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explained that when the Plaintiff requested for concrete to be poured on the job, there
was no water source available in order to pour the concrete and finish the slabs. He
testified that in order to do the work, they had to take 50-gallon drums and set them on
the deck of the concrete contractor. Secondly, he explained that there was no portable
drinking water for the workers, which resulted in the Plaintiff having to bring water and
ice from outside. Third, he explained that when it became time for the testing of the
mechanical systems, there was no connection for the systems to be properly filled and
tested. According to Mr. Mason, there was no connection to allow the conditioning
needed for the installation of millwork and some of the more temperature sensitive
finishes. Mr. Mason testified that the installation of the water and sewer system was the
responsibility of the Defendant. The Plaintiff introduced into evidence Plaintiff’s Trial
Exhibit No. 100 on this issue. Mr. Mason testified that the water and sewer was not
installed until April of 1999, just a few weeks before the delivery of the Hotel Project.
In regards to the retail space, the teen arcade and the child care areas, Mr. Mason
explained that when the construction began in the retail space, the gaming area had
already been opened for public access, and there were four areas that were spread apart
which had minimum or restricted access for getting labor and material in and out of the
building. He explained that this meant over $1,000,000.00 of work to be put in place
in a condensed area in order to perform the work. Mr. Mason testified that under the

original Construction Documents, these areas were not going to be finished by the
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Plaintiff, and that it was not until an owner/architect/contractor meeting on April 15,
1999, that Becky Buster, an employee of the Defendant informed them that the Defendant
expected the retail space to be completed by June 1, 1999. Mr. Mason testified that prior
to that meeting, no date had been set for the delivery of the retail space, the teen arcade
and the child care. He stated that Chairman Cypress and Mr. Brostrom also attended that
meeting, and that Chairman Cypress said that he wanted the retail areas finishéd by the
time of the grand opening, regardless of costs. Mr. Mason stated that he came out of the
meeting with the understanding that the Chairman was willing to pay all reasonable costs
associated with the work, including overtime.

Mr. Mason explained that the dollar value of the combination of these retail spaces
was $1,045,000.00. He explained that the addition of the retail spaces impacted the
work schedule, because it resulted in the Plaintiff having to implement additional
manpower by hiring subsequent contractors that were not on the job at the time, just to
free up enough labor to perform the work by its given time. He explained that it also
affected the subcontractors such as the base contractors, mechanical, plumbing and fire
protection, because the Plaintiff could not hire an outside contractor to perform that
extension of work, since the contractors previously hired already knew the system. He
further explained that they had labor in these additional spaces, which needed to be
provided in a confined area, while performing the already contracted work. Mr. Mason

explained that the addition of the retail spaces resulted in a situation where a few weeks
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before the Plaintiff was expected to deliver the Hotel Project, an already fairly
compressed activity was compressed even more, as more work was incorporated into the
last few weeks.

Mr. Mason testified regarding defective work and back charges. He explained
that “back charge” is a tool used when a contractor failed to perform his work and you
have to bring in another contractor to do the work. He explained that when this occurs,
the first contractor is charged the cost of the work performed by the second contractor.
Mr. Mason further explained that when this occurs, the work is still completed, but the
cost is not, and therefore, there is no additional cost to the job because it is a part of the
performance of the work. He characterized the purpose of back charging as an attempt
to save costs to the owner, because it results in the owner not paying for the cost of the
extra work since it is a part of the work already established.

Mr. Mason explained that the second scope of a back charge was to be able to
identify the damage to another’s product. He explained that under these circumstances,
the contractor causing the damage would be back charged for the repair of that product by
another contractor. Mr. Mason testified that there were several instances where he was
involved with back charging subcontractors for either damages or because of work that
they had to perform in addition to work done by someone else. Mr. Mason offered an
example of a back charge that occurred during the installation of the Smoke Evacuation

System.
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During cross-examination, Counsel for the Defendant asked Mr. Mason about
the delay caused by the addition of the helipad. Mr. Mason stated that his testimony
during direct examination was not that the addition of the helipad had held up the
project, but that it was a challenge. He then stated that yes, the helipad had delayed the
construction, to a point.

Counsel for the Defendant asked Mr. Mason about Change Orders when additional
time is necessary. Mr. Mason explained that if the overall construction schedule is going
to be affected by a change, the additional time and money must Be reflected in the
Change Order. However, Mr. Mason explained that if a deadline within a schedule is
going to be delayed, without impacting the overall schedule, the Change Order will not
need to reflect the additional time. The Defendant introduced into evidence Page 42 of
Mr. Mason’s Deposition Testimony on this issue.

Mr. Mason explained that despite the addition of the helipad, the project’s Master
Schedule was completed as scheduled, but that there was a delay to the time for which
they were planning to achieve topping out the roof. Mr. Mason recognized that this was
a situation where he felt that the change was going to cause additional time, but that the
additional time could be absorbed in the overall schedule, and therefore, there was no
need to get a Change Order for additional days.

Counsel for the Defendant asked Mr. Mason about the water and sewer issue.

Mr. Mason recognized that the Minutes Meeting reflected in Plaintiff’s Trial Exhibit
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No. 100 took place early in the job when the pouring of concrete started, and that at the
time, the water and sewer work was not scheduled to be completed. Mr. Mason
recognized that when the Plaintiff was planning to do the job, they were aware of the
sources of water that were available and what kind of water sources were going to be
available when it started pouring the concrete. Mr. Mason stated that when they started
pouring concrete, they knew that the available source of water was a garden house, and
that the Plaintiff was aware of what the constraints were.

Counsel for the Defendant asked Mr. Mason about the Minutes Meeting reflected
in Plaintiff’s Trial Exhibit No. 100. Mr. Mason explained that he had called this meeting
in March of 1999, because it was a critical time in the job as they had passed the latest
deadline given, which had been in August of 1998. Mr. Mason stated that had there been
a critical point six (6) months earlier, he would have called the meeting then. Mr. Mason
recognized that once those time frames were established, water was brought to the
building roughly in the time frame that was discussed at that meeting. Mr. Mason
recognized that he did not suggest that a letter or a Change Order be sent to the Defendant
requesting additional time based on the water and sewer problem.

During cross-examination, Counsel for the Defendant addressed the issue of
Change Orders written by the Plaintiff to subcontractors. Mr. Mason recognized that he
wrote a lot of those Change Orders, and that he personally chose the language used in

them to describe the nature of the changes.
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During cross-examination, Counsel for the Defendant asked Mr. Mason about the
Change Orders wherein he authorized additional payments to M. Ecker, a subcontractor,
to correct the work initially done by some other subcontractor. In response, Mr. Mason
explained that some of the work was to make amendments to other work performed.

Mr. Mason explained that the term “corrective work™ was a general term that just meant
that you had to perform another step of construction to bring it up to a standard of how
your work was being performed. Mr. Mason explained that he did not sign any Change
Orders, that he would bring the information and prepare the Chaﬁge Order for

Mr. Brostrom’s signature.

During cross-examination, Counsel for the Defendant asked Mr. Mason about the
term “traffic damage” that was used in some of the Change Orders. Mr. Mason
explained that he collected costs for the additional work that had to be done to resolve a
problem. Mr. Mason explained that the Plaintiff was performing the work under a fast
track construction schedule, and that in the process of a fast track job there are incidences
within that job where the work is damaged and has to be repaired and the offending party
is not known. He further explained that when there is a guaranteed maximum contract,
the costs within the guaranteed max covers traffic damages or those types of costs.

During cross-examination, Counsel for the Defendant asked Mr. Mason about the
term “fast track.” Mr. Mason explained that “fast track” means that the builder is

working along with the design at the same time he is building, and ultimately there 1s a
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schedule for the completion of the project that may be a bit faster than a normal design-
then-construct type of project. He stated that there were items that happened during the
course of the job that were due to the fast nature of the project design going along with
construction.

Counsel for the Defendant asked Mr. Mason about charges for travel, living
expenses and per diems while he was employed by Turner Construction. Mr. Mason
recognized that he never reviewed the contracts between the owners and Turner
Construction, and therefore he did not know whether authorization for those charges was
included in the contracts. Mr. Mason testified that when he was employed with Turner
Construction as cost engineer and reviewed cost progression on the projects, Turner
Construction and the owners had General Conditions assignments, and General
Conditions allowed for travel, transportation, living costs, and expenses. He stated
that travel, expenses and per diems were items that were in the contract. The Defendant
introduced into evidence Pages 28 and 29 of Mr. Mason’s Deposition Testimony on this
issue. Mr. Mason testified that the contracts he was familiar with when working with
Turner Construction had specific contractual provisions that authorized Turner
Construction to recover employee reimbursements like travel and expenses. He
explained that the body of the main contract referred to the terms and that there were
backup attachment documents which expressed the costs to those terms. Mr. Mason

testified that he had not read the Agreements between the Plaintiff and the Defendant in
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this particular case.

At the conclusion of cross-examination, Judge Billic asked Mr. Mason whether he
had done a Critical Path Analysis in regards to the addition of the retail spaces, whether
he had showed it to the Defendant, and whether it reflected that it was going to require
additional days. Mr. Mason explained that he had done a Critical Path Analysis but not
requested any additional days from the Defendant. He explained that instead, he
supplemented the forces and did selective overtime in order to complete the schedule
within the expected time frame, and this was presented to the Defendant in the form of a
Change Order for the cost.

C. Testimony of Paul Mittendorff

Paul Mittendorff (hereinafter, “Mr. Mittendorft”’) was the third witness called by
the Plaintiff. He was an architect with Elness Swenson Graham (“ESG”), the design
professionals employed by the Plaintiff to perform all the architectural design services,
coordinate with the consulting designers, engineering groups, and act as liaison between
the Plaintiff and the design team.

Mr. Mittendorff explained the design process. During cross-examination, he
confirmed that ESG was responsible for all designs meeting the requirements of the South
Florida Building Code.

D. Testimony of Richard Brostrom

Richard Brostrom (hereinafter, “Mr. Brostrom™) testified for the Plaintiff.
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He was the Plaintiff’s Vice President and Project Manager. He was the Project
Manager for the Hotel Project. His duties included issuing bid packages, analyzing
proposals, awarding contracts to subcontractors, preparing the ‘four-week schedules,
directing the weekly Meeting Minutes, attending subcontractor Minute Meetings,
updating the Defendant about the issues and results of the bids, and coordinating all
office personnel employed by the Plaintiff. His duties also included pay applications,
final billings, liens, and all paperwork associated with the Hotel Project. He was not
involved in the Campus or School Projects.

Mr. Brostrom testified that when performing his duties, he primarily dealt with
the Defendant’s On-Site Representative, Julio Martinez. Mr. Brostrom testified that
near the end of the project he met almost daily with Chairman Cypress. Mr. Brostrom
next testified about his educational and work experience.

Mr. Brostrom testified that he had earned a Bachelor’s Degree in Architectural
Drafting in 1975 and started working for the Plaintiff in 1979. He described his
experience with several large scale projects, and projects similar to the Hotel P_roject.

Mr. Brostrom testified that he kept the Defendant well informed about the
progress of the job. He explained that he regularly met with representatives of the
Defendant, and almost twice a week with Julio Martinez. Mr. Brostrom explained that
every other week he attended Owner/Architect/Contractor Meetings wherein he answered

questions and provided information to representatives of the Defendant. He explained
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that he also sent letters, documents, transmaittals, and drawings to the Defendant on a
regular basis. About his communication with Julio Martinez, he stated that “We had
hundreds, literally hundreds of documents that were sent to him from meeting minutes,
to schedules, to contracts.” The Plaintiff introduced into evidence Plaintiff’s Trial
Exhibit No. 142 (“Correspondence Log”) on this issue. Mr. Brostrom testified next
about the work reflected in the unsigned Change Orders.

Mr. Brostrom testified in detail about the exterior connector link, helicopter
landing pad, and gaming layout. He explained that Chairman Billy Cypress had ordered
these additions to the project and was aware of their construction. Mr. Brostrom testified
about the use of Change Orders.

Mr. Brostrom explained that he utilized written Change Orders if the added work
increased the Guaranteed Maximum Price (hereinafter, “the GMP”). He explained that
if the added work did not involve an adjustment to the GMP or involved a request for an
extension of time, no Change Order was utilized. Mr. Brostrom stated that he had
discussed this approach to Change Orders with Mr. Martinez, and Mr. Martinez agreed.

Mr. Brostrom testified about the issue of substantial completion. He stated that
the first objective was to complete the project by June 10, 1999. He explained that in
April of 1999, the water was finally available, the testing and balancing was being done,
the original scope of work had been completed, and over $5,000,000.00 of parking lot

work was being performed. Mr. Brostrom testified that on April 28, 2004 he and
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Mr. Mason met with Chairman Cypress, and Chairman Cypress told them that he wanted
the retail space, beauty shop, and child care completed by June 1" Mr. Brostrom stated
that this directive and the subsequent letter of May 3, 1999 from Chairman Cypress made
it clear that the Defendant wanted the retail space to be opened by June 1°

Mr. Brostrom testified about the issue of corrective work. He stated that if work
was damaged by a subcontractor and the offending subcontractor was identified, he
would issue a back charge for the amount of the damage. He explained that the net
effect was no additional cost to the Defendant. Mr. Brostrom réviewed in detail
several of the back charges and explained that they totaled $218,464.00. Mr. Brostrom
testified that there were other damages for which he did not back charge the
subcontractor. He explained that due to the fast-track method of construction used, there
were many trades working in a small area, and this resulted in “traffic damage.” He
explained that in those circumstances where the subcontractor responsible for the
damage could not be identified, no back charge was issued. He testified that the total
for this category was $33,338.09.

Mr. Brostrom testified about charges for travel, subsistence, and per diem for
persons who were not regularly located in the project. The Plaintiff introduced
Plaintiff’s Trial Exhibit No. 108 into evidence on this issue. He explained that there
was $200,000.00 charged for travel, $40,000.00 for subsistence, and $56,000.00 for

housing. Mr. Brostrom testified that it was in the interest of the project for the
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Defendant to pay the airfare of two Superintendents who resided in Minnesota and
frequently traveled to and from the project. Mr. Brostrom explained his decision as
follows:

“These individuals, again, were very instrumental in the

success of this project. They had a lot of experience

with these delivery models, both on fast track and hotel

experience. Realizing that they were Minnesota

superintendents, it was in the interest of the project to

keep those people both happy, as it were, as it relates

to the workplace and their family lives as well. So

every other week they would split their times and one

would go back for the weekend and then be back the

following Monday moring.”
Mr. Brostrom further explained that the charges for airfare for the wives and children of
these two employees had been removed from the bill that was presented to the Defendant,
and this was reflected in on Job Cost Ledger.

Mr. Brostrom testified about the issue of field conditions. He stated that this
category included items such as glass windows damaged due to storm, bullet, or theft.
He explained that this category also included items not properly built due to the fast-
track method of construction used on the project. He testified that the charge for
field conditions was $259,655.00 reflected in Plaintiff’s Trial Exhibit No. 209.

Mr. Brostrom testified about the issue of corrective work. He stated that
corrective work was necessary to deliver the project according to the Defendant’s

expectations. The Plaintiff introduced Plaintiff’s Trial Exhibit No. 111 on this issue.

Mr. Brostrom testified about subcontractors’ overtime. He explained that these
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were subcontractors’ Change Orders in which the subcontractors requested overtime.

He stated that he approved the charges based on “selective overtime.” He explained
that the term meant overtime applied by management to key areas that required work to
be completed without hindering other work in progress. He stated even if the project had
not been impacted by additions to the scope of the work, since the project had.a short
schedule, the use of overtime would have been necessary anyway. Mr. Brostrom
explained that because the Hotel Project was being built with a fast-track method,
planned overtime was an element right from the outset. He testified that the charge

for subcontractors’ overtime was $322,463.92, which was reflected in Plaintiff’s Trial
Exhibit No. 112. Mr. Brostrom described this amount as a small number for this type of
project. He explained that the Plaintiff had never built a hotel/casino project without the
use of overtime. He stated that he did not know of any other contractor who had not use
overtime in a type of project like the Hotel Project. Mr. Brostrom testified that he
thought it was in the interest of the project for this overtime to be spent in this case.

Mr. Brostrom testified about the issue of labor charges. He stated that the project
required large amounts of general labor for the work performed in the field. He stated
that this included either union employees or trades people performing services. He
explained that the Plaintiff employs general laborers who are members of unions. He
stated that the Plaintiff utilized a key group of supervision forces that were union

employees, and hired a local firm that provided nonunion labor at a fixed labor amount.
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Mr. Brostrom explained that this resulted in a substantial savings for the Defendant.

Mr. Brostrom testified about the Smoke Evacuation System and about the work
and materials that were required for its installation. He explained that the majority of the
work involved was mechanical and the cost involved was approximately $137,000.00.

He explained that the Change Order represented a change to a subcontractor apd that the
GMP for the project was not increased. He stated that the work was performed in the
Fall of 1998. Mr. Brostrom explained that the cost of construction for this addition at
the time it was added, versus if it had been done earlier, was $5,000.00, and that the GMP
was increased for this amount.

Mr. Brostrom testified about the Plaintiff’s method of billing on the project. He
explained in detail how all the charges were computed and offered a breakdown of the
sum that remained unpaid, according to the Plaintiff’s claim.

During cross-examination, Mr. Brostrom confirmed that the Plaintiff had a
fundamental contractual obligation to do the project in a way that would be the most cost
effective for the Defendant, but not necessarily at the lowest price.

During cross-examination, Mr. Brostrom admitted that the Defendant was charged
a billing rate for administrative personnel instead of their actual salaries. Mr. Brostrom
admitted that the Agreement did not include specific language authorizing charges based
on a billing rate. He also admitted the absence of the term “union labor” in the

Agreement. He also admitted that the term “construction labor” as defined in Section
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13.1.1 of the Agreement did not apply to a truck driver in Minnesota who was a union
employee. Mr. Brostrom explained that this truck driver would deliver different parts
from the Plaintiff’s yard to their office in Minnesota which would then be sent to Florida,
and therefore, his work was within the definition of “in the interest of the project.”

During cross-examination, Mr. Brostrom was asked about actions by thg
Defendant, which the Plaintiff argued had delayed the project, which included the delay
in providing water. He confirmed the testimony of Mr. Sackett on this issue.

During cross-examination, Mr. Brostrom was asked about the unsigned Change
Orders. He confirmed the testimony of Mr. Sackett on this issue.

During cross-examination, Mr. Brostrom was asked about the GMP. He
explained that the Plaintiff could not charge the Defendant for the amount of GMP
reflected in the Agreement. He confirmed that under the Agreement, the Plaintiff could
only charge for its costs incurred on the project.

During cross-examination, Mr. Brostrom was asked about the Defendant’s Trial
Exhibit No. 1. He was asked in detail about each of the additional charges involving
corrective and defective work, and general conditions reflected in that exhibit.

During cross-examination, Mr. Brostrom was asked about the Plaintiff’s
settlements with subcontractors. He admitted that the settlements did not address the
issue of charges being disputed by the Defendant. Mr. Brostrom admitted that the

Plaintiff and not the Defendant was responsible for the subcontractors’ charges. Thus,
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the Plaintiff would have been responsible for the sum of $300,000.00.

E. Testimony of Felix Pardo

Felix Pardo (hereinafter, “Mr. Pardo’) was the first witness called by the
Defendant. He was the Code Consultant employed by the Defendant to assist the
Plaintiff regarding compliance with the South Florida Building Code.

Mr. Pardo testified about his professional experience. He stated that he was a
registered architect since 1978, and that he practiced in the fields of architecture and
planning. He described his work for 10 years with Mr. Lloyd Frank Vann, who wrote
the South Florida Building Code. Mr. Pardo testified that his work experience has
included working for the United States Federal and State Governments, State and County
Governments, and Municipalities, and commercial and residential projects, including
parking structures, judicial buildings, hospitals, and work on historic buildings. He
listed his membership in several professional organizations that included past Director,
and current member of the American Institute of Architects, member of the American
Society of Interior Designers, past Chairman of the Board of Architects of the City of
Coral Gables, Florida, current Chairman of the Planning and Zoning Board of the City of
Coral Gables, and past Code Enforcement Officer for that city.

Based on the recommendation of Mr. Sackett, the Defendant hired Mr. Pardo as
Code Official for the Hotel and Campus Projects. His duties included weekly visits to

the construction sites, attending meetings, conducting inspections, and to answer
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questions for the parties and the Plaintiff’s consultants in matters relating to the South
Florida Building Code. He also reviewed Applications for Payments in order to certify
that the percentage of completion for the projects was accurately reflected on the draw
requests. Mr. Pardo also reviewed the Plans and Specifications to ensure compliance
with the South Florida Building Code. Mr. Pardo testified that pursuant to Section
14.4.1.11 of the Addendum, the Plaintiff was responsible for designing and building the
projects according to the South Florida Building Code, Dade County Edition.

Mr. Pardo testified about “Reimbursable Expenses” under Section 13.2 of the
Addendum. He explained that it was his experience that a contractor would only be able
to recover from the owner expenses for travel and per diem, where such expenses are
specifically included in the contract as reimbursable. He stated that the same applied
to expenses for overtime and corrective work. In the case of corrective work, however,
he explained that it would be unusual to include that topic in the contract because it would
be an early admission by the contractor that he expects to make mistakes and for the
owner to pay for them. He also explained that in the case of Change Orders, the
requirements that they be shown to the owner for approval and signature were very
specific.

Mr. Pardo testified on the issues of “field conditions” and the “fast-track™ method
of construction. He explained that a “field condition” would be the actual condition that

is seen at the project. If there is an existing building, he explained, a “field condition”
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