
  

IN THE UNITED STATES DISTRICT COURT 
FOR THE WESTERN DISTRICT OF WISCONSIN 

WELLS FARGO BANK, NATIONAL 
ASSOCIATION, as Trustee, 

Plaintiff, 

v. 

LAKE OF THE TORCHES ECONOMIC 
DEVELOPMENT CORPORATION, 

Defendant. 

: 
: 
: 
: 
: 
: 
: 
: 
: 
: 
: 

 

 

Case No. 09-cv-768-BBC 

 

SUPPLEMENTAL MEMORANDUM IN FURTHER SUPPORT OF WELLS FARGO 
BANK’S MOTION FOR THE APPOINTMENT OF A RECEIVER 

AND REQUEST FOR EXPEDITED DISPOSITION 

Plaintiff Wells Fargo Bank, N.A. (“Wells Fargo” or “Trustee”) respectfully submits this 

supplemental memorandum in further support of its motion for the appointment of a temporary 

receiver and request for expedited disposition.  The Trustee requests that a receiver by appointed 

to do two and only two tasks:  (1) to take possession and control of the Gross Revenues of the 

EDC and make the daily deposit of Gross Revenues (less Current Cash Requirements) as 

provided in Section 5.01 of the Indenture; and (2) to perform an audit to determine if Gross 

Revenues have been diverted and, if so, to collect and restore such amounts to the accounts 

provided for in Section 5.01 of the Indenture. 

INTRODUCTION 

The defense offered by Defendant Lake of the Torches Economic Development 

Corporation (“Lake of the Torches EDC” or “EDC”) for its repeated — and admitted — 

breaches of the Trust Indenture is as limitless as it is lawless.  In essence, the EDC argues that, 

despite its specific representations to the contrary, the Trust Indenture was, all along, an 

unapproved “management contract” that required approval by the Chairman of the National 
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Indian Gaming Commission (“NIGC”); and that the EDC is immune from suit — i.e., that it is 

not answerable in any court for its failure to repay $50 million in principal and interest on the 

bonds that it issued — because the Trust Indenture is null and void, notwithstanding a fully 

severable provision that expressly waives any claim the EDC could have to sovereign immunity.  

See Def.’s Opp’n at 1, 3-7. 

As the Trustee explained in its reply memorandum, this defense is completely without 

merit, and the EDC is plainly answerable in this Court for its repeated breaches of the Trust 

Indenture.  In particular, the Trustee explained that the EDC’s claim of immunity failed for not 

less than three reasons:  (A) as the EDC, the Tribal Council, and their own counsel recognized, 

the Trust Indenture and related documents are not “management contracts” within the meaning 

of the Indian Gaming Regulatory Act (“IGRA”); (B) regardless, the provision waiving any claim 

the EDC may have to immunity is fully separable; and (C) in any event, the EDC has failed to 

exhaust its administrative remedies and should be estopped from doing so now.  Pl.’s Reply 

Mem. at 3-6.  The Trustee also explained that subject-matter jurisdiction was properly predicated 

on diversity of citizenship, id. at 6-7, and that the Trustee had demonstrated entitlement to the 

appointment of a receiver under a host of non-exhaustive factors evaluated by federal courts, id. 

at 7; see also Pl.’s Opening Mem. at 8-12. 

The Trustee submits this short supplemental memorandum to further demonstrate that the 

Trust Indenture does not in any way constitute a “management contract” within the meaning of 

the IGRA — a reality not lost on Defendant’s counsel, both former and current.  In fact, not only 

did the EDC’s former counsel, Godfrey & Kahn, S.C., specifically opine that the Trust Indenture 

was not a management contract, see Reply Mem. at 3-4; see also Aff. of Jon Schotz ¶ 5 & 

Exh. A (Opinion of Godfrey & Kahn ¶ 31), but beyond that, EDC’s current counsel, Michael 

Best & Friedrich LLP, has issued an opinion that a similar trust indenture did not “constitute a 
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‘management contract’ or an agreement that is a ‘collateral agreement’ to a management contract 

that relates to a gaming activity regulated by IGRA.”  2d Aff. of Michael Slade ¶ 13; see also id., 

Exh. 15 (Michael Best Lake Mole Opinion ¶ 12).  It is not at all surprising, then, that the EDC 

could not cite a single authority, either administrative or judicial, finding that a standard bond 

indenture constituted a management contract within the meaning of the IGRA — because no 

such authority exists.  Indeed, such an finding would call into question dozens of unapproved 

bond indentures, signal the end of the bond financing market for Indian tribes across America, 

and, in any event, is not warranted here.  

ARGUMENT 

I. THE BOND INDENTURE IS NOT A “MANAGEMENT CONTRACT.” 

The IGRA was established to “promot[e] tribal economic development, self-sufficiency, 

and strong tribal governments,” while simultaneously “shield[ing tribes] from organized crime 

and other corrupting influences [and] ensur[ing] that . . . Indian tribe[s are] the primary 

beneficiar[ies] of gaming operations.”  Pub. L. No. 100-497, § 3, 102 Stat. 2467, 2467 (1988) 

(codified at 25 U.S.C. § 2702).  The Act effectuates these purposes in part by subjecting 

“management contracts” — “agreements governing the overall management and operation of an 

Indian facility by an entity other than the tribe or its employees,” S. Rep. No. 100-446, at 15 

(1988), reprinted in 1988 U.S.C.C.A.N. 3071, 3085 — to regulatory oversight and approval by 

the Chairman of the NIGC.  For example, the Act places strict limits on management fees that 

are derived from a percentage of a tribe’s gaming revenue, 25 U.S.C. ¶ 2711(c), thereby ensuring 

that the tribe is, in fact, the primary beneficiary of its gaming operations. 

The Act itself does not define the term “management contract,” but the NIGC has 

promulgated regulations that define that term as “any contract, subcontract, or collateral 

agreement between an Indian tribe and a contractor or between a contractor and subcontractor if 
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such contract or agreement provides for the management of all or part of a gaming operation.”  

25 C.F.R. § 502.15.1  And “[w]hile neither the statute nor the regulations define management, the 

regulations do define a primary management official as any person ‘who has authority . . . [t]o 

set up working policy for the gaming operation.’”  First Am. Kickapoo Operations, LLC v. 

Multimedia Games, Inc., 412 F.3d 1166, 1172 (10th Cir. 2005) (quoting 25 C.F.R. § 502.19) 

(holding that the plaintiff could not sustain its tortious interference claim against a third party for 

allegedly interfering with a management contract declared void in an informal opinion letter 

issued by the NIGC).  Moreover, the NIGC has issued Bulletin 94-5, which defines management 

to include “planning, organizing, directing, coordinating, [or] controlling” a tribe’s gaming 

operations.  NIGC Bulletin 94-5 (Oct. 14, 1994), available at http://www.nigc.gov/ 

ReadingRoom/Bulletins/BulletinNo19945/tabid/181/Default.aspx (last viewed Jan. 5, 2010). 

The bond indenture at issue here does not afford the Trustee or the bondholders with the 

opportunity “to set up working policy” for the Tribe’s gaming operation, nor does it permit 

anyone other than the EDC to plan, organize, direct, coordinate, or control those operations.  The 

only purpose of the Trust Indenture is to secure repayment of the principal and interest on the 

debt associated with the bonds.  Each of the terms of the Indenture the EDC complains of “is 

reasonably directed at securing the lender’s security interest in the loan and is typical of terms 

generally found in commercial lending agreements.”  2d Aff. of Michael Slade ¶ 10. 

The EDC nevertheless argues that the Trust Indenture and related documents contain 

certain provisions that “cause those agreements to be considered management contracts.”  Def.’s 

Opp’n at 4.  Specifically, the EDC argues that the agreements are void because they contain 

provisions: (1) providing, upon the occurrence of an Event of Default, for the appointment of “a 

                                                 
1 A collateral agreement is defined as a contract “that is related, either directly or indirectly, to a 
management contract, or to any rights, duties or obligations created between a tribe . . . and a 
management contractor or subcontractor . . . .”  25 C.F.R. § 502.5. 
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receiver of . . . [the assets of the EDC] and of the revenues, issues, payments and profits thereof,” 

Aff. of Michael Slade, Exh. A (Trust Indenture § 8.04, at 44); (2) requiring the EDC, in the event 

that the Debt Service Coverage Ratio falls below certain required levels, to “retain an 

Independent management consultant” to “make recommendations as to improving the operations 

and cash flow of the Casino Facility,” id. (Trust Indenture § 6.19, at 37); (3) providing that the 

EDC may “not incur capital expenditures that exceed by 25% the prior fiscal year’s capital 

expenditures” without obtaining prior written consent from the Bondholder, id. (Trust Indenture 

§ 6.18, at 37); (4) requiring the EDC to obtain prior written consent before replacing or removing 

certain key personnel of the Defendant, id. (Trust Indenture § 6.20, at 38); and (5) including 

among the collateral used to secure the bonds revenue that the EDC derives from its casino 

operations, 2d Aff. of Michael Slade, Exh. 9 (Security Agreement at 1, 4).  See Def.’s Opp’n at 

5-7. 

Notwithstanding the Defendant’s contentions, none of these provisions permits anyone 

other than the EDC to set “working policy” for the Tribe’s gaming operations, nor do they permit 

anyone other than the EDC to plan, organize, direct, coordinate, or control those operations.  To 

be sure, the appointment of the receiver the Trustee seeks here has nothing to do with the 

“working policy” of the EDC’s gaming operation.  Such a receiver would not exercise oversight 

over the management of the Casino Facility; it would merely ensure that the EDC has deposited 

its revenues and paid it liabilities consistent with the terms that the EDC agreed to when it 

executed the Trust Indenture.  A receiver appointed under Federal Rule of Civil Procedure 66 is 

an officer of this court and would, indeed, be in furtherance of the IGRA’s purpose to shield 

Indian tribes from “corrupting influences.”  

Nor do the other provisions allow the Trustee or the Bondholder to manage the gaming 

operations in any respect.  The management-consultant provision merely requires the EDC to 
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hire an independent management consultant to make recommendations for improving operations 

and cash flow in the event that the Debt Service Coverage Ratio falls below certain levels and to 

use it best efforts to implement those recommendations.  Similarly, the consultant and 

expenditure provisions simply require the EDC to obtain prior written consent before making 

expenditures that have no historic support, or replacing or removing certain key employees of the 

EDC — consent that “[can]not be unreasonably withheld.”  Id. (Trust Indenture § 6.18, at 37).  

And the pledge provision merely provides that the EDC’s revenue may be used to secure the 

bonds until the principal and interest, fixed by the Trust Indenture, is repaid in full; it does not 

entitle the Trustee or the Bondholder to a percentage of the Casino Facility’s revenues.  

The EDC’s current counsel, Michael Best & Friedrich LLP, has itself opined that 

provisions similar to those recounted above do not render a trust indenture a “management 

contract” within the meaning of the IGRA.  See 2d Aff. of Michael Slade ¶¶ 12-13; see also id., 

Exh. 15 (Michael Best Mole Lake Opinion ¶ 12).  Specially, in connection with a trust indenture 

and related documents executed by Sokaogon Chippewa Community (“Mole Lake Tribe”), the 

EDC’s current counsel, acting on behalf of the Mole Lake Tribe, rendered an opinion that 

“[n]one of the Financing Documents constitute a ‘management contract’ or an agreement that is 

a ‘collateral agreement’ to a management contract that relates to a gaming activity regulated by 

IGRA.”  Id. ¶ 13; see also id., Exh. 15 (Michael Best Mole Lake Opinion ¶ 12).  The EDC’s 

current counsel issued this opinion despite the fact that the underlying financial documents 

contained: (1) an identical provision providing for the appointment of a receiver, see id. ¶12; see 

also id., Exh. 14 (Mole Lake Indenture § 8.04, at 61); (2) a similar provision requiring the Tribe 

to hire a management consultant if the Debt Service Coverage Ratio fell below a certain level, 

see id. ¶12; see also id., Exh. 14 (Mole Lake Indenture § 6.13, at 56-57); (3) a provision limiting 

the Mole Lake Tribe’s ability to alienate certain capital, see id. ¶12; see also id., Exh. 14 (Mole 
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Lake Indenture § 6.11(d), at 55); (4) a provision limiting the Mole Lake Tribe’s ability to replace 

or remove certain key employees, id. ¶12; see also id., Exh. 14 (Mole Lake Indenture § 6.11(d), 

at 55); and (5) a provision pledging the Mole Lake Tribe’s revenue as security for the bonds, id. 

¶12; see also id., Exh. 14 (Mole Lake Indenture § 6.11(b), at 55).     

It should come as no surprise then that neither of the two cases cited by the EDC held that 

a standard bond indenture constituted a “management contract” within the meaning of IGRA.  In 

fact, neither of these cases even involved a bond indenture.  See First Am. Kickapoo Operations, 

LLC v. Multimedia Games, Inc., 412 F.3d 1166, 1167 (10th Cir. 2005) (involving an “Operating 

Lease” for “constructing, equipping, and operating a Class II casino on tribal land”); Gaming 

World Int’l, Ltd. v. White Earth Band of Chippewa Indians, 317 F.3d 840, 842 (8th Cir. 2003) 

(involving an agreement for assisting in “manag[ing]” a casino facility).  Moreover, the 

agreements at issue in those cases differed markedly from the agreements at issue here.  The 

Operating Lease at issue in First American Kickapoo provided that the non-tribal operator 

would: (1) “‘have responsibility . . . for employment, direction, control, and discharging of all 

personnel performing services . . . in connection with the maintenance, operation, and 

management of the [gaming operation],’” 412 F.3d at 1172 (bracketed text in original); (2) 

“provide ‘supervisors who supervise the Skill Game Center Facilities,’” id. at 1173; (3) prepare a 

“plan of operation of the facilities,” id.; and (4) receive as a fee “forty percent of monthly net 

game revenues from the gaming operation,” id.  Similarly, the agreement at issue in Gaming 

World provided that the non-tribal entity would help “manage” the casino operations and would 

be paid a percentage of the profits.  317 F.3d at 842.2 

                                                 
2 Contrary to the Defendant’s representation, the Gaming World court did not “[find] that 
provisions that dictate how gaming revenues are to be allocated are management contracts.”  
Def.’s Opp’n at 6 (citing Gaming World, 317 F.3d at 842-43, which constitutes the background 
section of that opinion).  The only issues before the court were whether federal-question 
jurisdiction existed over the non-tribal entity’s declaratory action, and if so, whether the non-
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At bottom, the agreements at issue here merely secure the principal and interest on $50 

million in bonds issued by the Defendant; they do not differ in any material respect from other 

bond indentures, not one of which has every been held to be a “management contract” within the 

meaning of IGRA; nor do they permit anyone other than the EDC to plan, organize, direct, 

coordinate, or control the Tribe’s gaming operations.  They are not “management contracts” 

within the meaning of the IGRA. 

II. THE BALANCE OF HARM SUPPORTS THE APPOINTMENT OF A 
RECEIVER. 

The harm to the Trust outweighs any harm to the EDC if a receiver is not appointed.  

Lenders will only lend money if they obtain adequate security for the loan.  Indian tribes cannot 

freely mortgage tribal lands, and if their casinos and other business ventures are to be financed, 

lenders must have the comfort that they are secure in relying on the pledging of casino revenues 

to finance loans.  If borrowers, like the EDC, are allowed to repudiate their contractual 

obligations and divert funds to their own control and use, that harms not only the lender here, but 

also will signal the end of the bond financing market for Indian tribes across America.  No lender 

will lend if the outrageous position of the EDC is sustained in this case, and the commercial 

interests of all tribes will suffer. 

The appointment of a receiver to ensure the repayment of the debt will not harm the 

EDC.  All the EDC will be required to do is to live up to its agreement in the Indenture — an 

agreement solemnly entered into with all corporate formalities and the advice of legal and 

financial advisors.  

                                                                                                                     
tribal entity had exhausted remedies provided under the agreement.  See Gaming World, 317 
F.3d at 847-52.  The court held that there was such jurisdiction, id. at 849, but that the non-tribal 
entity had failed to exhaust its remedies, id. at 852. 
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III. WISCONSIN LAW FURTHER SUPPORTS THE APPOINTMENT OF A 
RECEIVER. 

While the appointment of a receiver presents an issue of federal law for this Court under 

Federal Rule of Civil Procedure 66, the parties looked to Wisconsin law for guidance in Article 

XIII of the Indenture and the public policy of Wisconsin further supports the appointment of a 

receiver here.  In Wisconsin a receiver should be appointed when there is an “apparent right to or 

interest in property which is the subject of the action and which is in the possession of an adverse 

party, and the property or its rents and profits are in danger of being lost or materially impaired.”  

Wis. Stat. § 813.16; see also Cynthia L. Buchko, et al., Wisconsin Civil Procedure Before Trial § 

7.31 (3d ed. 2007).  The dominant consideration is whether a receiver is necessary in order to 

prevent waste and a diminution of the security.  Kremer v. Rule, 244 N.W. 596, 598 (Wis. 1932); 

see also Marshall & Ilsley Bank v. Urquhart, 706 N.W.2d 335 (Wis. Ct. App. 2005) (recognizing 

Wisconsin policy for preventing waste of secured property).  “[W]here waste has been 

committed, it is an abuse of discretion not to appoint a receiver ‘unless there is some 

counterbalancing equity.’”  First Nat’l Bank v. Clark & Lund Boat Co., 229 N.W.2d 221, 223 

(Wis. 1975); Dick & Reuteman Co. v. Jem Realty Co., 274 N.W. 416, 421 (Wis. 1937); Scharf v. 

Hartung, 259 N.W. 257, 258 (Wis. 1935). 

Here is it undisputed that the EDC has ceased and refused to make daily deposits of 

Gross Revenues as provided for in Section 5.01 of the Indenture.  Moreover, the EDC admits 

that it induced the Trustee to disburse $4.7 million under the guise that it needed operating funds, 

and has offered no explanation as to what those funds are being used for.  Indeed, by agreeing to 

restore those funds to an escrow account pending the resolution of the instant motion, the EDC 

concedes there was no immediate need for those funds.   
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IV. THE COURT SHOULD APPOINT MICHAEL POLSKY AS RECEIVER. 

The Trustee nominates as receiver, Michael Polsky, an attorney with the law firm of 

Beck, Chaet, Bamberger & Polsky, S.C. located at Two Plaza East, Suite 1085, 330 East 

Kilbourn Avenue, Milwaukee, Wisconsin  53202.  Mr. Polsky has agreed to serve and is well 

qualified to do so.  See Polsky Aff. 

CONCLUSION 

For the foregoing reasons, and because the Trustee has otherwise established entitlement 

to a receiver, see Pl.’s Opening Mem. at 8-12; Pl.’s Reply Mem. at 7, the Court should appoint a 

temporary receiver to exercise oversight over the revenues, issues, payments, and profits of 

Defendant Lake of the Torches EDC until such time as the outstanding principal and interest on 

the Bonds are repaid to the Bondholders.  The Court also should order any other interim 

equitable relief it deems appropriate until such a receiver has been installed by the Court. 

Dated:  January 5, 2010 
 
Of counsel: 

James A. Klenk 
Sonnenschein, Nath & Rosenthal, LLP 
233 S. Wacker Drive, Suite 7800 
Chicago, IL  60606-6404 
Tel.:  312-876-8062 
Fax:  312-876-7934 
 
Glen Donath 
Robert T. Smith 
Sadina Montani Boik 
Alan R. Fedman 
Sonnenschein, Nath & Rosenthal, LLP 
1301 K Street, N.W. 
Suite 600, East Tower 
Washington, D.C.  20005-3364 
Tel:  202-408-6400 
Fax:  202-408-6399 
Counsel for Wells Fargo Bank, N.A., as 
trustee 

Respectfully submitted, 

/s/ Bryan K. Nowicki__________________ 

Bryan K. Nowicki 
Reinhart Boerner Van Deuren s.c. 
22 East Mifflin Street 
Madison, WI  53703-4220 
Tel.:  608-229-2218 
Fax:  608-229-2100 
Counsel for Wells Fargo Bank, N.A., as 
trustee 

 

Case: 3:09-cv-00768-rtr     Document #: 28      Filed: 01/05/2010     Page 10 of 10


