
IN THE UNITED STATES DISTRICT COURT 
FOR THE WESTERN DISTRICT OF WISCONSIN 

WELLS FARGO BANK, NATIONAL 
ASSOCIATION, as Trustee, 

Plaintiff, 

v. 

LAKE OF THE TORCHES ECONOMIC 
DEVELOPMENT CORPORATION, 

Defendant. 

: 
: 
: 
: 
: 
: 
: 
: 
: 
: 
: 

 

 

Case No. 09-cv-768-BBC 

 

REPLY MEMORANDUM IN FURTHER SUPPORT OF WELLS FARGO  
BANK’S MOTION FOR THE APPOINTMENT OF A RECEIVER  

AND REQUEST FOR EXPEDITED DISPOSITION 

Plaintiff Wells Fargo Bank, N.A. (“Wells Fargo” or “Trustee”) submits this reply 

memorandum, which was drafted in quick response to Defendant’s opposition memorandum, 

filed with the Court late last night.  Because the Court is scheduled to hold a telephonic hearing 

later this afternoon, and because of the short time in which the Trustee was permitted to reply to 

Defendant’s opposition, less than a day, this reply should not be read to waive any and all 

arguments available to the Trustee. 

INTRODUCTION 

Having breached an agreement that its own board of directors and its Tribal Council duly 

authorized after receiving an opinion from counsel that the agreement was not a “management 

contract,” Defendant Lake of the Torches Economic Development Corporation (“Lake of the 

Torches EDC” or “EDC”) now argues that, from its inception, the Trust Indenture was in fact an 

unapproved “management contract” that is void under the Indian Gaming Regulatory Act 

(“IGRA”).  In the nearly two years since the agreement was executed, however, the EDC has 

never submitted the Trust Indenture to the Chairman of the National Indian Gaming Commission 
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(“NIGC”) for an opinion as to its validity, as established under IGRA.  The EDC’s disingenuous 

change in positions, which constitutes its only defense for its acknowledged breach of the Trust 

Indenture, should therefore be taken for what it is — a transparent attempt to repudiate a valid, 

duly authorized contract that merely secures the $50 million in bonds issued by the EDC.  The 

Trust Indenture does not constitute a management contract, and as such, each and every 

substantive defense offered by the Lake of the Torches EDC fails.  In any event, because the 

EDC has failed for nearly two years to exhaust its administrative remedies, and having taken $50 

million of the bondholder’s money, the EDC should be estopped from avoiding its obligations 

under the Trust Indenture. 

ARGUMENT 

Defendant Lake of the Torches EDC does not seriously dispute that it has breached 

numerous provisions of the Trust Indenture, including its admitted failure to make daily 

payments into the Revenue Fund.  See Def.’s Response in Opp’n to Pl.’s Mot. For Appointment 

of a Receiver (“Def.’s Opp’n”) at 3.  In addition, it offers only one substantive defense for these 

admitted breaches — that “the [Trust] Indenture and related agreements are void and 

unenforceable as unapproved management contracts under the IGRA.”  See, e.g., Def.’s Opp’n at 

12.  Indeed, every substantive defense to this action — from the EDC’s unfounded claim that the 

Tribe did not waive sovereign immunity, to its misguided argument that the Trustee has failed to 

show a likelihood of success on the merits — is premised on the notion that the Trust Indenture 

is an unenforceable “management contract.”  See id. at 3-7, 9, 11-13, 15.  Neither these 

arguments, nor the EDC’s protestations regarding subject-matter jurisdiction and the necessity of 

a receiver, have any merit.  The Court should immediately appoint a receiver to exercise simple 

oversight over the Defendant’s finances according to the terms of the Trust Indenture. 
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I. The Defendant Validly Waived Any Claim Of Sovereign Immunity 

Lake of the Torches EDC does not seriously dispute that a provision within the Trust 

Indenture waives that corporation’s claim of sovereign immunity.  See Def.’s Opp’n at 3-7.  

Instead, the Defendant argues that the Trust Indenture is “void and unenforceable as [an] 

unapproved ‘management contract,’” and that as a result “sovereign immunity was never waived 

and this Court does not have jurisdiction over the Corporation or the Tribe.”  Id. at 3-4.  This 

argument fails for three reasons:  (A) the Trust Indenture and related agreements do not 

constitute an unapproved management contract; (B) even assuming arguendo that the Chairman 

of the NIGC determined that certain provisions of the agreements constituted the exercise of 

“management of all or part of [the Defendant’s] gaming operation,” the Trust Indenture’s 

provision governing waiver of sovereign immunity is fully separable and enforceable; and (C) 

because the Defendant has failed for nearly two years to exhaust its administrative remedies, it 

should be estopped from asserting any defense predicated on the validity of the underlying 

agreements. 

A. The Trust Indenture Does Not Constitute A “Management Contract” 

As Defendant’s own counsel recognized when its board of directors duly authorized the 

Trust Indenture and related documents, those documents do not constitute “management 

contracts” within the meaning of the IGRA.  Indeed, according to the opinion of its counsel, 

Godfrey & Kahn, S.C., “[n]one of the Bond Documents nor the Tribal Agreement nor the FDC 

Note constitute a ‘management contract’ or an agreement that is a ‘collateral agreement’ to a 

management contract that relates to a gaming activity regulated by IGRA pursuant to 25 U.S.C. § 

2711.”  Aff. of Jon Schotz ¶ 5; see also id., Exh. A (Opinion of Godfrey & Kahn ¶ 31).  The 

Trustee and the Bondholders were permitted to rely on this representation from the Defendant 
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and its counsel.  It is a cause of great concern that having issued such an opinion, the Defendant 

would now claim that the agreement was invalid from its inception. 

Moreover, the Trust Indenture and related agreements at issue here differ markedly from 

the “Operating Lease” declared to be a void management contract first by the NIGC and then by 

the Tenth Circuit in First American Kickapoo Operations, LLC v. Multimedia Games, Inc., 412 

F.3d 1166 (10th Cir. 2005).  In that case, the “Operating Lease” permitted the plaintiff “‘to 

formulate procedures approved by the Business Committee, which provide for employment, 

direction, control, and discharging of all personnel performing services in and on the properties 

in connection with the maintenance, operation, and management of the [defendant tribe’s gaming 

operation].’”  Id. at 1175.  The Trust Indenture at issue here does not provide for such controls or 

the assertion of any managerial authority over the gaming operation.  Rather, it merely was 

intended to secure the principal and interest on the $50 million in bonds issued by the Defendants 

in this case. 

B. The Defendant’s Waiver Of Sovereign Immunity Is Separable. 

In any event, even assuming for the sake of argument that certain provisions of the Trust 

Indenture and related agreements would render them management contracts within the meaning 

of the IGRA, the provision providing for the waiver of the Defendant’s sovereign immunity is 

fully separable under the Trust Indenture.  See Aff. of Michael Slade, Exh. A (Trust Indenture § 

14.04, at 65).  Indeed, Section 14.04 of the Trust Indenture, entitled “Separability of Indenture 

Provisions,” specifically provides: 

In case any one or more of the provisions contained in this 
Indenture or in the Bonds shall for any reason be held to be invalid, 
illegal or unenforceable in any respect, such invalidity, illegality or 
unenforceability shall not affect any other provisions of this 
Indenture, but this Indenture shall be construed as if such invalid or 
illegal or unenforceable provision had never been contained herein. 
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Id.  As such, the Defendant’s waiver of sovereign immunity is unaffected by any other provision 

of the agreements and remains fully enforceable.  This Court may therefore exercise personal 

jurisdiction over the Defendant. 

C. Because The Defendant Has Failed To Exhaust Its Administrative Remedies, 
It Should Be Estopped From Raising Any Defense Predicated On The 
Validity Of The Agreements. 

Contrary to the Defendant’s assertion in its Opposition Memorandum, this Court does not 

have the authority to hold that the Trust Indenture and related documents are void under 25 

C.F.R. § 533.7.  See Def.’s Opp’n at 7.  Rather, only the Chairman of the NIGC has the authority 

to declare in the first instance provisions of the agreements void and unenforceable under the 

IGRA.  See United States ex rel. St. Regis Mohawk Tribe v. President R.C. – St. Regis Mgmt. 

Co., 451 F.3d 44, 50 (2d Cir. 2006) (holding that the IGRA imposes mandatory administrative 

exhaustion requirements).  As such, the Second Circuit has held that a tribe must exhaust its 

administrative remedies before a court may rule on the validity of a purportedly unenforceable 

management contract.  Id. at 49-51 (holding that a tribe could not use a qui tam action to seek a 

declaratory judgment as to the validity of a claimed management contract where it had failed to 

first exhaust its administrative remedies under the IGRA).  The only remedy that was available in 

that case — and that would have been available here had the Defendant not sat on its rights for 

two years — was to submit the challenged agreement to the Chairman “for approval pursuant to 

25 U.S.C. § 2711(b).”  Id. at 50. 

The Lake of the Torches EDC’s only authority — First American Kickapoo Operations, 

LLC v. Multimedia Games, Inc., 412 F.3d 1166 (10th Cir. 2005) — is not to the contrary.  In that 

case, the tribe had already submitted the underlying agreement to the NGIC for an opinion as to 

its validity, and the Commission had already issued an advisory opinion that the underlying 

agreement void as an unapproved management contract.  See First Am. Kickapoo, 412 F.3d at 
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1168.  Following the guidance of the Commission, the Tenth Circuit merely held that the 

plaintiff’s claim against a third party for tortious interference failed because that claim was 

premised on a void management contract, which unambiguously authorized a consultant to 

exercise management over the tribe’s gaming operations.  See id. at 1174. 

Because the Tribe has failed for nearly two years to exhaust its administrative remedies, 

it should be estopped from doing so now.  The Tribe’s defense represents a direct affront to the 

carefully tailored remedies set forth in the IGRA. 

II. This Court May Exercise Subject-Matter Jurisdiction Based On Diversity Of 
Citizenship  

There is no question that the Lake of the Torches EDC, as an entity chartered by the 

Tribe to do business in the State of Wisconsin, is considered a citizen of that state for purposes of 

diversity of citizenship, nor is there any dispute that the parties are actually diverse and that the 

amount in controversy exceeds $75,000.  Numerous courts have held that a tribal corporation, 

even a corporation charted by a tribe under its own tribal law, is deemed a citizen of the state in 

which it was charted to do business.  See, e.g., Cook v. Avi Casino Enters., Inc., 548 F.3d 718, 

723 (9th Cir. 2008) (citing authorities). 

The Eighth Circuit’s decision in Auto-Owners Insurance Co. v. Tribal Court of the Spirit 

Lake Reservation, 495 F.3d 1017 (8th Cir. 2007), is not to the contrary.  In that case, the plaintiff 

did not sue an entity charted by the Tribe to hold itself out to do business; rather, it had sued a 

tribal elementary school and tribal board of education, which were considered mere sub-entities 

of the tribal government.  Auto-Owners Ins., 495 F.3d at 1020.  Indeed, the Eighth Circuit 

carefully distinguished the former situation from the latter, expressly noting that the school and 

board served “‘as an arm[s] of the tribe and not as a mere business.’”  Id. (quoting Hagen v. 

Sisseton-Wahpeton Cmty. Coll., 205 F.3d 1040, 1043 (8th Cir. 2000)).  This Court 
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unquestionably has subject-matter jurisdiction and the Defendant’s half-hearted argument to the 

contrary is completely without merit. 

III. The Trustee Has Demonstrated Its Entitlement To The Appointment Of A Receiver  

The Defendant does not dispute that the Trustee was immediately entitled to accelerate 

repayment of the principal and interest on the bonds, nor does it dispute that the Defendant is 

“not . . . in a position to immediately pay the entire $50 million” that is now owed.  Def.’s Opp’n 

at 11.  Instead, the Defendant argues principally that the underlying agreements are 

unenforceable, and that the remedy of a receiver would itself constitute an unlawful exercise of 

management over the Defendant’s casino operation.  See id. at 12, 14.  As the Defendant is 

forced to concede, however, the Trustee “is not seeking a receiver to manage or operate the 

Casino Facility.”  Id. at 11.  Rather, the Trustee is seeking the appointment of a limited receiver 

to oversee the Lake of the Torches EDC’s finances, consistent with the terms of the validly 

executed Trust Indenture.  The Defendant will still exercise full control over its gaming 

operations, and the revenue from those operations may still be used to support those operations 

consistent with the Trust Indenture.  Indeed, it is difficult to imagine how the limited receiver 

proposed by the Trustee differs from the alternative remedy proposed by the Defendant — 

placing the Defendant’s funds in escrow and providing additional financial reporting to the 

Trustee.  See Def.’s Opp’n at 16. 

In the end, the only remedy the Trustee is seeking at this stage is an order enforcing the 

terms of an agreement that the Defendant duly executed.  This limited relief is justified, and it is 

notable that, aside from its misguided claim that the underlying agreements are void, the 

Defendant does not seriously dispute that it has breached numerous provisions of the Trust 

Indenture, any one of which constitutes an Event of Default entitling the Trustee to the relief it 

seeks here. 
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CONCLUSION 

For the foregoing reasons, and for the reasons set forth in the Plaintiff’s initial 

memorandum, the Court should appoint a temporary receiver to exercise oversight over the 

revenues, issues, payments, and profits of Defendant Lake of the Torches EDC until such time as 

the outstanding principal and interest on the Bonds are repaid to the Bondholders.  The Court 

also should order any other interim equitable relief it deems appropriate until such a receiver has 

been installed by the Court. 

Dated:  December 29, 2009 
 
Of counsel: 

James A. Klenk 
Sonnenschein, Nath & Rosenthal, LLP 
233 S. Wacker Drive, Suite 7800 
Chicago, IL  60606-6404 
Tel.:  312-876-8062 
Fax:  312-876-7934 
 
Glen Donath 
Robert T. Smith 
Sadina Montani Boik 
Sonnenschein, Nath & Rosenthal, LLP 
1301 K Street, N.W. 
Suite 600, East Tower 
Washington, D.C.  20005-3364 
Tel:  202-408-6400 
Fax:  202-408-6399 
 
Counsel for Wells Fargo Bank, N.A., as 
trustee 

Respectfully submitted, 

/s/ Bryan K. Nowicki__________________ 

Bryan K. Nowicki 
Reinhart Boerner Van Deuren s.c. 
22 East Mifflin Street 
Madison, WI  53703-4220 
Tel.:  608-229-2218 
Fax:  608-229-2100 
 
Counsel for Wells Fargo Bank, N.A., as 
trustee 
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