
 

  

IN THE UNITED STATES DISTRICT COURT 
FOR THE WESTERN DISTRICT OF WISCONSIN 

WELLS FARGO BANK, NATIONAL 
ASSOCIATION, as Trustee, 

Plaintiff, 

v. 

LAKE OF THE TORCHES ECONOMIC 
DEVELOPMENT CORPORATION, 

Defendant. 
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Case No. 09-768 

 

MEMORANDUM IN SUPPORT OF WELLS FARGO BANK’S 
MOTION FOR THE APPOINTMENT OF A RECEIVER  

AND REQUEST FOR EXPEDITED DISPOSITION 

Plaintiff Wells Fargo Bank (“Wells Fargo” or “Trustee”), in its capacity as Trustee under 

an indenture establishing a trust for the “benefit, security and protection” of certain bondholders 

(the “Trust Indenture”), seeks the immediate appointment of a temporary receiver to exercise 

oversight over revenues, issues, payments and profits of Defendant Lake of the Torches 

Economic Development Corporation (“Lake of the Torches EDC”), a corporate entity chartered 

by the Lac du Flambeau Band of Lake Superior Chippewa Indians to operate the Lake of the 

Torches Resort Casino.  In what can only be described as actions wholly inconsistent with the 

high standards set by other tribal corporations, Lake of the Torches EDC has failed to provide 

financial documentation, failed to make daily deposits to the trust totaling more than $1 million, 

and diverted close to $5 million from the trust for an apparently impermissible purpose — all in 

direct violation of the Trust Indenture, which was designed to secure the principal and interest on 

$50 million in bonds issued by the Defendant in this case.  The Defendant’s conduct not only 

threatens the security for these bonds, but also, if left unremedied, will cause lenders — like the 

bondholders in this case — to stop investing needed resources into other tribal communities. 
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The Trustee did not desire to file such an emergency application with this Court on the 

eve of a major holiday, but the Defendant has left it with no choice.  As set forth below, Lake of 

the Torches EDC has repudiated an agreement that its own board of directors duly authorized, 

breaching four separate provisions of the Trust Indenture, any one of which triggers an Event of 

Default entitling the Trustee, “as a matter of right, to the appointment of a receiver.”  See Slade 

Aff., Exh. 1 (Trust Indenture § 8.04, at 44).  Indeed, the Trustee is duty-bound to seek such 

relief.  See id. (Trust Indenture § 8.03, at 43) (requiring the Trustee to “enforce[] . . . its rights 

and the rights of the Bondholders as due diligence, prudence and care would require and to 

pursue the same with like diligence, prudence and care”).  Given the amount of money at issue in 

this case ($50 million) and the seriousness of the Defendant’s defaults (including the potential 

misappropriation of more than $5 million), this Court should immediately appoint a temporary 

receiver to exercise oversight over revenues, issues, payments and profits of the Defendant, and 

the Court should order any other interim equitable relief it deems appropriate until such a 

receiver has been installed by the Court. 

BACKGROUND1 

Defendant Lake of the Torches EDC is a for-profit corporation organized under tribal law 

and is wholly-owned by the Lac du Flambeau Band of Lake Superior Chippewa Indians (the 

“Tribe”), a federally recognized tribe organized under Section 16 of the Indian Reorganization 

Act of 1934 (25 U.S.C. § 461, et seq.).2  The Lake of the Torches EDC was established to own 

and operate the Lake of the Torches Resort Casino (the “Casino Facility”). 

                                                 

1 In support of the underlying motion, the Trustee incorporates the specific allegations set forth 
in its Complaint and the accompanying Affidavit of Michael Slade. 
2 Unlike a tribe itself, a “corporation organized under tribal law should be analyzed for diversity 
jurisdiction purposes as if it were a state or federal corporation.”  Cook v. Avi Casino Enters., 
Inc., 548 F.3d 718, 723 (9th Cir. 2008); see also American Indian Law at 223 (4th ed. 2004) 
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In order to refinance and consolidate certain Lake of the Torches EDC debt associated 

with the operation of the Casino Facility, and to fund an unrelated venture, Defendant Lake of 

the Torches EDC issued bonds and, to secure the debt, entered into a Trust Indenture with Wells 

Fargo on January 1, 2008.  Saybrook Capital, LLC (“Saybrook”) is the sole holder of the bonds 

issued under the Trust Indenture. 

The Trust Indenture establishes a fund, designated the “Revenue Fund,” through which 

the Lake of the Torches EDC is required to “make daily deposits” of revenue from its Casino 

Facility operations.  Slade Aff., Exh. 1 (Trust Indenture § 5.01, at 28).  The Revenue Fund has 

four sub-accounts:  “the Expense Account, the Insurance and Taxes Account, the Operating 

Reserve Account and the Surplus Account.”  Id. 

According to Section 5.01 of the Trust Indenture, the Lake of the Torches EDC may only 

draw funds from the Operating Reserve Account to pay for Lake of the Torches EDC operating 

expenses: 

Funds on deposit in the Operating Reserve Account may be 
withdrawn by the Corporation upon written certification from the 
Authorized Representative that the funds being withdrawn are 
needed and will be used by the Corporation to pay Operating 
Expenses of the Corporation. 

Id. 

On November 30, 2009, Tribe Treasurer Barry LeSieur and Tribe Vice President Dee 

Mayo, acting on behalf of Defendant Lake of Torches EDC, requested that $4,750,000 be 

transferred from the Operating Reserve Account to the Lake of the Torches EDC Master 

Account at the Chippewa Valley Bank.  LeSieur and Mayo certified that the purpose of the 

                                                                                                                                                             

(cited in Cook, 548 F.3d at 723) (“A tribe may . . . charter a tribal corporation that becomes a 
citizen of the state of its principal place of business.”). 
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transfer was to pay operating expenses of Lake of the Torches EDC, and on December 1, 2009, 

the Trustee transferred the funds based on that certification.  Slade Aff., Ex. 2. 

In apparent conflict with Lake of the Torches EDC’s assertion that the $4,750,000 of 

funds would be used for operating costs, it had cash sufficient to cover operating expenses for 

several more months without requesting the transfer.  During the twelve-month period ending 

October 31, 2009, Lake of the Torches EDC’s monthly operating expenses averaged $1,988,009, 

after adjusting for a one-time, non-recurring payment in the amount of $3,403,083 made to the 

State of Wisconsin in September 2009 related to the extension of the Tribe’s gaming compact.  

On October 31, 2009, the Lake of the Torches EDC had $4,343,848 of unrestricted cash on its 

balance sheet, or approximately enough cash on hand to pay operating expenses for 2.2 months.  

With the addition of the $4,750,000 draw from the Operating Reserve Account on December 1, 

the Tribe had approximately $9.0 million of unrestricted cash, or enough cash on hand to pay 

operating expenses for 4.5 months, without accounting for the Casino Facility’s earnings or net 

income.3 

On December 7, 2009, Saybrook sent a letter to the Lake of the Torches EDC and the 

Tribe questioning the necessity of the transfer and advising them of Saybrook’s separate request 

that the Trustee demand documentation and evaluate the legitimacy of the transfer of the funds.  

Slade Aff., Exh. 3.  Neither Lake of the Torches EDC nor the Tribe responded to Saybrook’s 

December 7 letter. 

                                                 

3 The Casino Facility operations have generated $26,140,187 of earnings before depreciation and 
taxes (“EBITDA”), and net income from operations of $11,880,089 during the latest twelve 
months ended October 31, 2009, based on financial statements provided to Saybrook from the 
Lake of the Torches EDC.  According to these same financial statements, the Casino Facility 
operations have never generated negative EBITDA during any month since October 2006, the 
oldest monthly financial statement made available to Saybrook. 
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On December 8, 2009, the Trustee demanded the following documentation to determine 

whether Lake of the Torches EDC’s request for the transfer of funds was, in fact, for a proper 

purpose: 

• A detailed listing of the $4,750,000 of Operating Expenses to be funded through the 
draw of that amount; 

• A copy of all EDC bank account statements for the month that ended November 30, 
2009; 

• A listing of all draws and deposits made to all EDC bank accounts during the month 
of December 2009; 

• A copy of the EDC’s general ledger for the month that ended November 30, 2009, 
and all general ledger entries made through the date of receipt of the letter by the 
EDC; 

• If not already posted to the general ledger, a listing of all expenses paid by the EDC 
during the month of December 2009; and 

• A detailed listing and explanation of any distributions from the EDC to the Lac du 
Flambeau Tribe or any of its affiliates. 

Slade Aff., Exh. 4. 

This request for information is expressly authorized by the Trust Indenture.  Indeed, 

Section 6.06 of the Trust Indenture provides that: 

[t]he Corporation shall maintain … (ii) appropriate financial books 
and records reflecting the condition of the Corporation, and (iii) all 
other documents, instruments, reports and records required by any 
provision of this Indenture or by law relating to the operation of 
the Casino Facility.  The Trustee shall have the right to inspect all 
such materials . . . at all reasonable times and to make such copies 
and extracts as it may desire.  At the request of the Trustee, the 
Corporation shall furnish to the Trustee, at the Corporation’s 
expense, a copy of any such materials which are required by the 
Trustee in the performance of its duties under this Indenture.   

Slade Aff., Exh. 1 (Trust Indenture § 6.06, at 33-34).  Moreover, Section 6.07 provides that: 

[t]he Corporation agrees, during the term hereof, to furnish to the 
Trustee . . . upon request, the following financial statements: (a) 
unaudited financial statements, including, at a minimum, a balance 
sheet, income statement and cash flow statement, for each calendar 
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month by no later than 30 days from the end of such calendar 
month together with copies of the Corporation’s bank statements 
for each of its accounts and such other operating statistics or 
information as required by the Bondholder Representative . . . . 

Id. (Trust Indenture § 6.07, at 34). 

Lake of the Torches EDC did not respond to the Trustee’s December 8, 2009 demand and 

did not produce the documents as required under Sections 6.06 and 6.07 of the Trust Indenture. 

On December 9, 2009, the Trustee again demanded that Lake of the Torches EDC 

produce documents as required under the Trust Indenture.  Slade Aff., Exh. 5.  The EDC neither 

responded to this demand nor produced the documents as required under the Trust Indenture. 

On December 11, 2009, the Trustee demanded for a third time that Lake of the Torches 

EDC produce the documents as required under the Trust Indenture.  Slade Aff., Exh. 6.  And for 

a third time, the EDC neither responded to this request nor produced the documents as required 

under the Trust Indenture. 

As noted above, the Trust Indenture also requires mandatory daily deposits of revenue 

generated by the Lake of the Torches EDC’s Casino Facility operations.  See Slade Aff., Exh. 1 

(Trust Indenture § 5.01, at 28).  Indeed, Section 5.01 of the Trust Indenture requires that all gross 

revenues from the Casino Facility be deposited, on a daily basis, into a designated trust fund: 

“The Corporation shall make daily deposits of Gross Revenues . . . into the Revenue Fund or a 

Deposit Account controlled by the Trustee from which transfers will be made into the Revenue 

Fund upon order of the Trustee.”  See id. 

As of December 16, 2009, the Lake of the Torches EDC Master Account at Chippewa 

Valley Bank had a balance of only $44,097.51, and total net deposits of gross revenues during 

the month of December had totaled only $36,975.07 through December 16, 2009.  In comparison 

to the prior month, by November 16, 2009, the Lake of the Torches EDC Master Account at 

Chippewa Valley Bank had a balance of $1,154,398.53, and total net deposits of gross revenues 
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during the month of November had totaled $1,138,918.68 through November 16, 2009.4  Thus, 

Lake of the Torches EDC has failed to deposit gross revenues of at least $1.1 million as required 

into the Master Account. 

According to Section 8.01(c) of the Trust Indenture, a failure to “observe or perform, in 

any material respect, any covenant, condition, agreement or provision” of any of the previously 

mentioned sections — namely, Sections 5.01, 6.06 or 6.07 — constitutes an Event of Default.  

Slade Aff., Exh. 1 (Trust Indenture § 8.01(c), at 41).  Section 8.02 of the Trust Indenture is clear 

with regard to the remedies available when an Event of Default occurs, including the right to 

accelerate payment of the principal and interest on the bonds: 

Upon the occurrence of an Event of Default, the Trustee may . . . 
by notice in writing delivered to the Corporation declare the 
principal of all Bonds hereby secured then outstanding and the 
interest accrued thereon immediately due and payable, and such 
principal and interest shall thereupon become and be immediately 
due and payable subject, however, to the right of the Holders of a 
majority in aggregate principal amount of Bonds then outstanding 
hereunder, by written notice to the Corporation and to the Trustee, 
to annul such declaration and destroy its effect at any time if all 
covenants with respect to which default shall have been made shall 
be fully performed or made good . . . . 

Id. (Trust Indenture § 8.02, at 43). 

Moreover, under Section 8.04, the Trustee “shall be entitled, as a matter of right, to the 

appointment of a receiver or receivers” to oversee the “revenues, issues, payments and profits” of 

Defendant Lake of the Torches EDC: 

Upon the occurrence of an Event of Default, and upon the filing of 
a suit or other commencement of judicial proceedings to enforce 
the rights of the Trustee and the Holders of Bonds under this 
Indenture, the Trustee shall be entitled, as a matter of right, to the 

                                                 

4 Per financial statements provided by Lake of the Torches EDC to Saybrook, gross revenues for 
the twelve months that ended October 31, 2009 totaled $53,399,381 and averaged $4,449,948 per 
month.  Furthermore, during each of the past two years, the Casino Facility operations generated, 
on average, $3,109,978 of gross revenues during the month of December. 
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appointment of a receiver or receivers of the Trust Estate and of 
the revenues, issues, payments and profits thereof, pending such 
proceedings, with such powers as the court making such 
appointment shall confer. 

Id. (Trust Indenture § 8.04, at 44). 

Under the Trust Indenture, the Trustee has an obligation in the event of default or breach 

to “enforce[] . . . its rights and the rights of the Bondholders as due diligence, prudence and care 

would require and to pursue the same with like diligence, prudence and care.”  Id. (Trust 

Indenture § 8.03, at 43). 

On December 18, 2009, the Trustee notified Defendant Lake of the Torches EDC that 

multiple Events of Default had occurred.  Slade Aff., Exh. 8.  Specifically, the Trustee explained 

that, on three separate occasions, the EDC failed to provide documentation as required by 

Sections 6.06 and 6.07 of the Trust Indenture; that the EDC had failed to make daily deposits to 

the Revenue Fund as required by Section 5.01 of the Trust Indenture; and that the EDC had 

failed to demonstrate that it had withdrawn funds from the Operating Reserve Account for a 

permissible purpose under Section 5.01 of the Trust Indenture.  See id.  The Trustee also alerted 

Lake of the Torches EDC of the Trustee’s intent to declare the principal and interest on all bonds 

immediately due under Section 8.02’s acceleration clause, and to seek the appointment of a 

receiver under Section 8.04.  Id.  This action followed shortly thereafter. 

ARGUMENT 

Under the terms of the Trust Indenture, and similarly under Federal Rule of Civil 

Procedure 66, the Trustee is entitled, “as a matter of right,” to the immediate appointment of a 

receiver to exercise oversight over the funds of Defendant Lake of the Torches EDC.  Slade Aff., 

Exh. 1 (Trust Indenture § 8.04, at 44).  The EDC has breached multiple provisions of the Trust 

Indenture, which was established precisely for the “benefit, security and protection” of the 

Bondholders.  Id. (Trust Indenture at 3).  The Defendant’s conduct — including its failure to 
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provide records, its failure to contribute revenue to the trust, and its diversion of assets from the 

trust for an apparently impermissible purpose — raises serious concerns about the solvency of 

the trust.  At the very least, this conduct calls into question the Defendant’s intent and ability to 

make good on the interest and principal on the bonds, which total more than $50 million; at 

worst, it is demonstrative of fraud.  Accordingly, the Court should exercise its discretion to 

appoint a temporary receiver to exercise oversight over the “revenues, issues, payments and 

profits” of Defendant Lake of the Torches EDC.  Id. (Trust Indenture § 8.04, at 44).  To be clear, 

the Trustee has no interest in managing or operating the Defendant’s Casino Facility; it merely 

seeks the appointment of a temporary receiver to exercise oversight over the Defendant’s 

finances until the principal and interest on the bonds are repaid in full. 

A federal court — even when exercising diversity jurisdiction — looks to federal law to 

determine the propriety of appointing a receiver.  E.g., Canada Life Assurance Co. v. LaPeter, 

563 F.3d 837, 843 (9th Cir. 2008) (holding that “federal law governs the issue of whether to 

appoint a receiver in a diversity action”) (citing cases); see also Fed. R. Civ. P. 66 (stating that 

the “practice of administering an estate by a receiver or a similar court-appointed officer must 

accord with the historical practice in federal courts or with a local rule”).  Federal law employs 

“‘no precise formula for determining whether a receiver may be appointed.’”  Canada Life 

Assurance, 563 F.3d at 844 (quoting Aviation Supply Corp. v. R.S.B.I. Aerospace, Inc., 999 F.2d 

314, 316 (8th Cir. 1993)).  Rather, federal courts consider a variety of factors — chief among 

them, (1) “whether the property [is] of insufficient value to insure payment,” and (2) “whether 

the defendant [is] of doubtful financial standing.”  Id.  Where, as here, the movant merely seeks 

the appointment of a receiver to oversee the collection of revenue and the payment of expenses, 

these two factors alone are sufficient to justify the appointment.  See Sterling Sav. Bank v. 

Citadel Dev. Co., --- F. Supp. 2d ---, ---, 2009 WL 2952041, at *9 (D. Or. 2009) (distinguishing 
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between the appointment of “a receiver to collect rents or other revenue,” and the appointment of 

a receiver “to manage the properties”).  To the extent that additional factors are even relevant, 

federal courts have considered, inter alia, whether: (3) there is a possibility of “fraudulent 

conduct on defendant’s part”; (4) there is “imminent danger” that the property will be lost, 

concealed, injured, diminished in value, or squandered; and (5) the plaintiff has demonstrated 

“probable success” on the merits of the action.  N.Y. Life Ins. Co. v. Watt W. Inv. Corp., 755 F. 

Supp. 287, 292 (E.D. Cal. 1991) (cited with approval by Canada Life Assurance, 563 F.3d at 

844). 

In addition, where, as here, the contract at issue expressly provides for the appointment of 

a receiver, federal courts have accorded “great weight” to the presence of this factor.  Sterling 

Sav. Bank, --- F. Supp. 2d at ---, 2009 WL 2952041, at *10; see also JP Morgan Chase Bank, 

N.A. v. Heritage Nursing Care, Inc., No. 06-cv-4803, 2007 WL 2608827, at *8 (N.D. Ill. Sept. 6, 

2007) (distinguishing between the appointment of an equitable receiver and “a receiver 

appointed by authority of statute or pursuant to the terms of a contract”) (emphasis added; 

citations omitted); cf. N.Y. Life Ins., 755 F. Supp. at 293 (considering as relevant the fact that the 

“deed of trust specifically provides for the appointment of a temporary receiver”).  Furthermore, 

several courts have held that where, as here, the agreement not only provides for the “right to 

seek or make an application for a receiver,” but beyond that, “an automatic right to the 

appointment of a receiver,” the applicant’s position is strengthened still further.  Sterling Sav. 

Bank, --- F. Supp. 2d at ---, 2009 WL 2952041, at *11 (emphasis added) (citing Canada Life, 

563 F.3d at 840, and Gage v. First Fed. Sav. & Loan Ass’n, 717 F. Supp. 745, 750 (D. Kan. 

1989)). 
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In the present case, the Trustee is entitled to the appointment of a temporary receiver to 

exercise oversight over the finances of the Defendant until the principal and interest on the bonds 

are repaid to the Bondholders:   

First, there is little doubt that the property available to the Defendant is insufficient to  

repay the interest and principal on all of the bonds, which total $50 million.  Due to the EDC’s 

multiple Events of Default, the Trustee was entitle to — and did — accelerate repayment of the 

Bonds under Section 8.02 of the Trust Indenture.  See Slade Aff., Exh. 1 (Trust Indenture § 8.02, 

at 43); see also Slade Aff., Exh. 8.  A temporary receiver is necessary to supervise the collection 

and repayment of the Bonds, because the EDC does not have the means to immediately repay 

such a large sum. 

Second, the Lake of the Torches EDC’s failure to document its finances, coupled with its 

failure to pay daily revenue into the Revenue Fund and the potentially fraudulent diversion of 

assets — almost $5 million — from the Operating Reserve Account, all raise significant doubt 

about the Defendant’s financial standing.  Such actions are not consistent with a financially 

sound entity and, at the very least, are indicative of the Defendant’s intent to default on the 

Bonds.5 

Third and Fourth, there is a very real danger that a fraud has been committed, and that 

the proceeds of the trust are being squandered.  The Defendant has not simply failed to make 

daily contributions to the trust; it has submitted a potentially false request for the diversion of 

close to $5 million in trust assets.  Because this $5 million is currently beyond the Trustee’s 

control — transferred upon an apparently fraudulent representation by the Defendant — there is 

a very real possibility that these assets will be squandered. 
                                                 

5 Because the Trustee does not seek the appointment of a managing receiver, the first two factors 
alone are sufficient to justify the appointment of the temporary receiver requested herein.  See 
Sterling Sav. Bank, --- F. Supp. 2d at ---, 2009 WL 2952041, at *9. 
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Fifth, the Trustee has demonstrated a high probability of success on the merits.  The 

Defendant is in clear violation of four separate provisions of the Trust Indenture, any one of 

which constitutes an Event of Default, and any one of which is sufficient to entitle the Trustee to 

avail itself of a host of remedies, including acceleration of repayment of the Bonds and the 

appointment of a receiver. 

Finally and perhaps most importantly, the Trust Indenture does not simply entitle the 

Trustee to make an application for the appointment of a receiver; it also entitles the Trustee to 

the actual appointment of a receiver “as a matter of right” and expressly authorizes such receiver 

to oversee the “revenues, issues, payments and profits” of the Defendant.  Slade Aff., Exh. 1 

(Trust Indenture § 8.04, at 44).  The presence of this factor alone should be sufficient and, at the 

very least, is accorded “great weight” by federal courts.  When considered along with the other 

factors, it unquestionably warrants the appointment of a temporary receiver. 

Accordingly, the Court should appoint a temporary receiver and should order any other 

interim equitable relief it deems appropriate until such a receiver has been installed by the Court. 

CONCLUSION 

For the foregoing reasons, the Court should appoint a temporary receiver to exercise 

oversight over the revenues, issues, payments, and profits of Defendant Lake of the Torches 

EDC until such time as the outstanding principal and interest on the Bonds are repaid to the 

Bondholders.  The Court also should order any other interim equitable relief it deems appropriate 

until such a receiver has been installed by the Court. 
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Dated:  December 21, 2009 
 
Of counsel: 

James A. Klenk 
Sonnenschein, Nath & Rosenthal, LLP 
233 S. Wacker Drive, Suite 7800 
Chicago, IL  60606-6404 
Tel.:  312-876-8062 
Fax:  312-876-7934 
 
Glen Donath 
Robert T. Smith 
Sadina Montani Boik 
Sonnenschein, Nath & Rosenthal, LLP 
1301 K Street, N.W. 
Suite 600, East Tower 
Washington, D.C.  20005-3364 
Tel:  202-408-6400 
Fax:  202-408-6399 
 
Counsel for Wells Fargo Bank, N.A., as trustee 

Respectfully submitted, 

/s/ Bryan K. Nowicki 

________________________________ 
Bryan K. Nowicki 
Reinhart Boerner Van Deuren s.c. 
22 East Mifflin Street 
Madison, WI  53703-4220 
Tel.:  608-229-2218 
Fax:  608-229-2100 
 
Counsel for Wells Fargo Bank, N.A., as trustee 
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