
TINITED STATES DISTRICT COIIRT FOR
THE WESTERN DISTRICT OF WISCONSIN

WELLS FARGO BANK, NATIONAL
ASSOCIATION AS TRUSTEE.

Plaintiff.

VS.

LAKE OF THE TORCHES ECONOMIC
DEVELOPMENT COROPORATION,

Defendant.

Case No. 09-768

Affidavit of Kevin K. Washburn

Kevin K. Washburn, being duly sworn, testifies as follows:

l. I am the Dean of the University of New Mexico School of Law. I have served in this
capacity since July 1,2009. Prior to the deanship, I was the Rosenstiel Distinguished Professor
of Law at the University of Arizona (2008-09) and the Oneida Nation Visiting Professor of Law
at Harvard Law School (2007-08). I began my academic career at the University of Minnesota
Law School, where I served on the faculty from 2002-08. During my academic career, I have
frequently taught courses in Indian law and Gaming/Gambling law. I have followed the Indian
gaming industry closely and have testified before Congressional committees on Indian gaming
matters on four occasions. I serve as an executive editor of Cohen's Handbook of Indian Law
and have principal responsibility for the chapter on Indian gaming, among others. I have also
testified on several occasions in federal, state, and arbitral forums on such matters. A copy of
my current curiculum vitae is attached to this affidavit as Exhibit A.

2. Prior to becoming an academic, I served in several roles in the federal govemment,
including as a judicial law clerk to Circuit Judge William C. Canby, Jr. of the Ninth Circuit, who
gave me my first exposure to Indian gaming matters. After stints at the Department of Justice, I
became the General Counsel of the National Indian Gaming Commission in Washington, D.C.,
where I served from January of 2000 to July of 2002 under then-Chairman Montie R. Deer. The
NIGC is an independent federal regulatory agency established by the federal Indian Gaming
Regulatory Act (IGRA), 25 U.S.C. $$ 2701, et seq., which is responsible for regulating the
Indian gaming industry nationwide. I was the third General Counsel in the NIGC's history. In
my position as NIGC General Counsel, I was involved at varying levels in almost all of the
substantive work of the Commission. I provided legal advice to the Presidentially-appointed
Chairman, the Vice-Chair and Associate Commissioner of the NIGC, and supervised a 12-person
legal staff. In my role, I personally reviewed every document presented to the Chairman
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regarding official action related to his regulatory responsibilities and advised him about the
action.

3. Importantly for the questions raised in the present litigation, my responsibilities at the
NIGC included review of Indian gaming management contracts and other gaming-related
contracts. My tenure at the NIGC coincided with explosive growth in the lndian gaming
industry in California. During my tenure, the NIGC had between i8 and 35 management
contracts pending in the review process at any given time; during that time, it approved
approximately eight management contracts and several amendments and modifications to
approved contracts. Because management-contract review is one of the key responsibilities of
the NIGC, I reviewed each contract in advance of presenting it to the Chairman for his approval
and routinely reviewed all substantive written communication between the NIGC staff and the
parlies to gaming-management contracts, whether or not the communications were ripe for the
Chairman's consideration. I also supervised NIGC review of other documents and agreements
related to the development of gaming operations, particularly the so-called "declination letter"
process through which parties sought an affirmative letter from the NIGC opining that a contract
was not subject to NIGC approval requirements.

4. The Lake of the Torches Economic Development Corporation has retained me to review
the Trust Indenture issued on January 1, 2008, by the Corporation to Wells Fargo, N.A., as
trustee in this case and examine whether the indenture constitutes an Indian gaming management
contract subject to review and approval by the National Indian Gaming Commission.

5. Under the regulatory regime prevailing in Indian gaming, the NIGC has the statutory
responsibility to review contracts for the management of an Indian gaming operation. In
interpreting the word "management," the NIGC has routinely exercised jurisdiction over
contracts that are not labeled "management contracts" but which nevertheless give an outside
party substantial control or potential control over decisions regarding an Indian gaming
operation. The NIGC routinely reviews financing transactions for Indian gaming developments.
It does so for at least two reasons relevant in this case. First, the NIGC has a statutory
responsibility to protect tribes from improvident financial arrangements. Second, because
gaming developed in the 20th Century in the context of organized crime and the government has
an interest in preventing control by organized crime or other has comrpting influences, gaming
regulatory regimes are designed to exercise careful scrutiny of all persons involved in gaming
operations. Because the NIGC has a responsibility to protect the integrity of the industry and to
conduct background investigations and make "suitability" determinations as to persons who seek
to exercise control over significant managerial or financial aspects of Indian gaming, it reviews
financing arrangements when they involve significant indicia of control of gaming operations.

6. It has been represented to me that the parties in this case failed to present the Trust
Indenture to the NIGC for review as to whether the NIGC would label the indenture a
"management contract." Because the regulatory landscape appears uncertain to the untrained
observer and because transactional attorneys seek to minimize risk and uncertainty, it is common
for parties to obtain NIGC review of transactional documents for the finance of Indian gaming
operations, even when the parties assert that the financing arrangement does not constitute a
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management contract. The NIGC issues dozens of letters a year in which it provides guidance to
parties as to whether a document constitutes a "management contract."
Moreover, a federal bankruptcy court in Minnesota recently found that the failure to submit a
financing agreement for NIGC review constituted legal malpractice by the attorneys for the
lender.'

7. I was retained on short notice to gather and review quickly the Trust Indenture to
evaluate whether it constitutes a gaming management contract subject to NIGC review. Based
on the Trust Indenture that I have reviewed, I have developed some preliminary opinions. I am
confident that the NIGC would have wished to review the documents as part of its regulatory
responsibilities in the industry. I am also confident that if the NIGC had been given an
opportunity to review the Trust lndenture, it would very likely have found that the indenture as
written constitutes a management contract, and it would have asserted jurisdiction over the
agreement. In practice, this means that the NIGC would have demanded that the transaction
documents be presented to the NIGC for formal review, or alternatively, that the indenture be
changed to remove certain provisions that provide indicia of control of the gaming operation to
outsiders.

8. The provisions in the Trust Indenture that would give the NIGC significant regulatory
concems are numerous. In Section 6.20,the Trust Indenture prohibits the gaming operation from
replacing or removing certain key employees, including the General Manager, without bond
holder approval. In effect, this provision gives the bond holders veto power over the most central
management question in an Indian gaming operation, the identity of the manager. In Section
6.19, the Trust Indenture purports to give the bond holders the power to force the gaming
operation to hire a management consultant and to use best efforts to implement the consultant's
recommendations within 90 days of receiving them. This provision has the effect of limiting the
tribal manager's discretion and also grants significant management power to an outsider. In
Section 6.18, the Trust Indenture requires specific approval by bond holders for significant
capital expenditures. Controlling such expenditures is clearly a role for a manager. In Section
8.02, the Trust Indenture purports to give the bond holders, in certain circumstances, the power
to force a termination of existing managers in the event of default and gives the bond holders
approval authority over replacement management. All of these provisions are evidence of
control being exercised by outsiders, specifically related to management decisions. Under
circumstances in which such substantial indicia of control are granted to outsiders, the NIGC
would wish to review the transaction, and perhaps conduct background investigations of the
persons with significant financial interest in the transaction.'

' In re SRC Holding Corp., 352 B.R. 103, 175 (Blc1cy. D. Minn. 2006) (holding that law firm was
negligent in closing a financing transaction without obtaining the NIGC's review of financing document),
and 364 B.R. 1 (Bankr. D. Minn. 2007) (same), both decisions reversed on other grounds sub nom., In re
Leonard v. Dorsey & Witney LLP, 553 F.3d 609 18'" Cir. 2009) (holding that the plaintiffs had no
standing to raise a legal malpractice claim because the plaintiffs were not clients of the law firm and the
firm had no duty to non-clients).

2 In general, when the investors in an Indian gaming management contract are diffuse stockholders or
bondholders of a corporate entity, the NIGC generally conducts background investigations of the "ten
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9. Several of the default provisions would be particularly troubling to NIGC gaming
regulators. For example, the Trust Indenture, in Section 8.04, purports to give the Trustee the
power to appoint a receiver of the gaming operation. It is difficult to see how this provision
would square with federal gaming regulatory practice which does not allow control of an Indian
gaming operation by anyone other than a tribe, or an NlGC-approved management contractor
after an appropriate background investigation. It may also be difficult to square with the
regulatory requirements which prohibit ownership of an Indian gaming operation by any entity
other than an Indian tribe. The terms of the indenture seem to presuppose substantial control by a
receiver over key financial decisions. These are among the most important decisions in
managing a gaming operation and, because they involve large sums of money, are among the
management decision of greatest interest to NIGC regulators. The NIGC would very likely wish
to review this transaction and would likely exercise authority over the Trust Indenture. at least in
the form in which it was drafted.

10. The ramifications of this finding are significant. If an agreement meets the NIGC's
definition of management contract, NIGC regulations provide that it is void unless and until it is
approved by the Chairman of the NIGC.' It is largely for this reason that parties are usually very
careful about getting either NIGC approval, or an opinion letter from the NIGC General Counsel
asserting that the agreement is not subject to NIGC jurisdiction.

1 1. Furlher affiant saveth not.

Subscribed and swom to before me this
4th day of January, 2010.

' . i  "  
. .  

' '

(10) persons who have the greatest direct or indirect financial interest" in the transaction. See 25 C.F.R. I
s37.1(3).
'z5 c.F.R. I  533.7.
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