REL:01/29/2010

Notice: This opinion s subject to towrmal ravision psfeors vusligetion In

“hie advanoe
sheeTs of Southern Reporter. =Xeaders zre requested to notify the Reporter of Decisicons,
Z.eberns Bpeellste Coorts, 300 Daxter Aventce, Montgomery, Alczbome 36104-3741 {(3734}) z249-
064%), of any typagravaics

o otiaer errors, in srder Tast corrections mav be mads cefore
e opinion iz printed in Southern Reporter.

SUPREME COURT OF ALABAMA

OCTOBER TERM, 2009-2010

1080826

Terry Surles, sheriff of St. Clair County; Richard J. Minor,
district attorney of St, Clair County: and
Bok Riley, Governor of the State of Alabama

City of Ashville; American Legion, Post 170; and Shooting

Star Entertainment Group, LLC

10814015

State of Alabama

City of Ashville; Amerjican Legion, Post 170; and Shooting

Star Entertainment Group, LLC

Appeals from St. Clair Circuit Court
(CVv-08-382)



1380826, 1081015
SHAW, Juslbice.

Thesce appeals are from a ruling of the 5t. Clair Circuit
Court upholding an ordinance adopted by the City of ashville
("the City") regulating bingo games within the City. We
reverse and remand.

Facts and Procedural History

On July 22, 1%%2, Amendment No. 542, Ala. Const. 2301

{Off. Recomp., Leocal Amcndments, $t. Clair County, & 2), was
ratified, That amendment, which applies only to St. Clair
County, states: "The operation of bingo games for prizes or

money by certaln nonprofit organizations for charitable,
educational, or other lawful purpcocses shall be legal in 5t.
Clair County .-..." This authorization, however, is “subject
to the provisicons of any reso_ution cor crdinance by the county
governing body or the governing bodies of the respective
cities and Lowns within their respective Jjurisdictions as
provided by law regulating such operaticon.” The amendment
goes on to specify the authority of these governing bodies to
regu.ate bingo games:
"The said governing bodies shall have the authorily

to promulgate rules and regulations for the issuance
of permits or licenses and for coperaticon of bingo

1

games within their respecitive Jurisdictions;
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provided, howaver, that said governing bodies must
irsure c¢cmpliance pursuant toc said law and tae
following provisions:

"{l} No persaon under the age of 182
shall be permitted to play any game or
games of bingo unless accompanied by a
parent or guardian; nor shall any person
under the age of 19 ke permitted to conduct
or assist in the conduct of any game of
bingo;

"{2} No bingo permit or license shall
be iszsued te any nonprofiz organizaticn
unless such organizaticn shall have been I1n
cxistence for at least 24 months
imrediately prior to the issuance of the
permit or license;

"{3} Bingo games shall be operated
only on the premises owned or leased by the
nonprofit organization coperating the kingo
game. If the nremises is leased, the rate
or rental shall rot be based on a
percoentage of receipts or profits resulting
from tne operzticn of bingo games;

"{4} No nocnerrofit organization shall
enter into any contract with any
individual, firm, association 0r
carporation to have said individual oz
entity operate bingo games or concessions
on behalf of the nonprofit corganization,
nor =shall said nonyprofit organizaltion pay
consulting fees to any individua. or entity
fer any services performed in relation to
the operation or conduct of a bingo game;

"(5}) A nonprofit organizaticon shall
not lend its name or allow its identity to
be used by any other person or entity in
the operatinog or advertising of a bingo
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game in which said ronprofit crganization
ig not directly and solely operating said
bingo game;

"{6} Prizes given by ary gqualified
nonprofit organization for the plaving of
binge games saall not exceed the cash
arount or gifts of equivalent value, set by
the legislature, during any bingo session.
The legisiature shall set a maximum amount
fcr any calendar week;

"{7} By whatever name or composition
therecf, no person or organization shail
take any expenses Ior the operation of a
bingo came excent as permitted by law.

"{g8} A fee of 5.10 {(ter cents} shall
be lewvied upon each bingo card sold
rursuant to the provisions of this
amendment or pursuant to any lccal law.
Said fee shall ke collectea by the
nonprofit organization who sold the bkingo
card and paid to Lhe tax collector or
revenue coemmissioner of St. Clair County on
a weekly basis. The tax collector oz
revenue commissioner shall ©place the
proceeds collected 1into the treasury of St.
Clair County in a special fund. A1l funds
collected ghall be expended by the county
cemmission 1n the following mannrer:

"40% (forty percent) of said
funds shall be aliocated to
volunteer fire departments
located in St. Clair Ccunty:

"30% (thirty percent) of
said funds shall be allocated to
senior <c¢ilizens' programs and
facilities;
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"Z20% (cwenty percent) of
said furds ghall be ailocated to
youth recreation programs and
facilities;
n19% (ten percent} of said
funds shall be allocated tO the

5T, Clair County sheriff's
department.

n"The tax collec¢tor ©r revenue commissicner of

St. Clair County shall have authority to promulgate
necessary zrules and requlalicns ELO implement the
procedure for the collection of the fee prescribed
herein, The legislature, from time to time, may by
local law alter the fee levied herein and alter the
method of ailocating the proceeds of said fee.”

Act No. 281-710, Ala. Acts 1991, the "St. Clair County
zingc act,” and an act amending 1it, Act No. 93-687, Ala. Acts
1993, regulate the operation of Dbingo games ‘n S5t. Clair
County. DBoth acts define "bingo" as "that game commonly known
as kingo where numbers oOr symbols cn a card arc matched with
rumbers or symbols selected at random."

on December 22, 2008, the city council of the City
adopted City Ordinance No. 2008-0011 ("the ordinance™}). The
ordinance sets forth ru.es and regulations for licensing,
permitting, and operating "machine bingo games” within tne

City. The ordinance defines ”"bingo” and "bingo gares' as

follows:

n
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"{a) 'Bingo' and 'Bingo Games' shall mean &any
game of chance known as binge, including any gane
defined as such by state or federal law (whether or
not electronic computer or olbher technologic aids
are used in connecticn therewith), which
incorporates the following elements:

"(i} the game must be played in a grid of IZive
{(5) horizontal rows intersected by five (5)
contiguous sguares contained within the grid;

" (i1} each square in a grid must be deslignatec
by a number c¢r other symbol contained In a
collection of numbers or symbols used for playing
the game;

"{iii) numbers or symbols are selected by a
procedure or mechanism entirely or predominate’y
governed by chance, and as such number(s) or
symbol (s} are selected during the playing of a
varticular game, the same number (s) or symbol{s), if
they are present on one or more of the sqguares on
any grid in play, are covered or otherwise marked on
such grid;

"(iv} the winner or winners of a particular game
are the players of those grids for whicn a
previously designated pattern or arrangement 15
first covered or marked;

"(v) one or more players must compete against
one another for prizes;

"(vi) money may be collected [rom the players of
bingo for the opportunity to participate in the
game, and such monetary amounts may vary Lo reflect
tne wvalue of the prize for winning a particular
game, whether for participation in the whole game or
a warticular phase thereof, and other factors
reflecting the interplay of the amcunt collected
from each plaver, the size of the prize and the
vrobabllity of winning; and
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"(vii) the prizes for winning the game can be
money or anythirg of value, To the extent that the
foregoing elenents are present in the game of binge,
it can be plaved with different kinds of equipment
varying from one end of the spectrum, where
traditional cards displaying the grids are used with
tokens to cover the designated squares on the cards,
to the technologically advanced end of the spectrum,
where electronic devices perform the operations of
the game using computers or micro-processors and
interact with the Jhumar vplavers by means of an
electronic console. If the game of bingoe fs plilayed
on electreonic devices which determine and signal the
winner, such devices shall be electronicaily linked
to ensure that multiple players are competing
against each other. The prizes or evidence thereof
for winning bingo games may be disbursed by the
electronic devices or conscles used in playing such
games at the time each game is won or on different
schedules that reflect a record of wins and losses
involvirg multiple games."

The ordinance also defines "machine bingo game, "™ in part, as
"ary electronic or mechanical equipment, machine or device, or
computer or other technical hardware®" that is used to zlay
"bingo" as that term 1s defined In the ordinance. The
ordinance provides that no entity may operate machine binge
games withou:t a permit from the City and provides a process
for acquiring such a permit.

Subsequently, American Legion, Fost 170 ("Posit 17C"),

applied for a "rachine-bingo permit" to operate electronic

binge games at a "machine-bingo facility,” and Shootfting Star
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Fnterlainment Group, LLC ("Shooting Star™), applied for a
permit to establlsh such a machine-bingo faciiity. on
December 3C, 2008, the City filed a declaratory-judgment
acticn, naming as defendants Post 170, Shooting Star, and the
sreriff of 53t. Clair Ccounty, Terry Surles. The complaint
essentially alleged that Sheriff Surles had incicated that he
Eelieved that "electronlic, video, or machine bingo" was
illegal and that he had "advised that when licensees or
permitees isic] start up machine birgo operaticns” pursuant to
the ordinance, the participants would be arrested. The City
thus sought a judgment declaring that the ordinance
"is in compliance with the Constitution and tne laws
of the State of Alabama, that electronic, videc or
machine kingo 1s lawful 1o St. Clair County,
Alapama, and 1s authorized by the Conscitution and
rhat llcgonses or permits issued to [Post 170 and
Shootling SlLar] are consistent and in compliance with
{the ordinance], and with the Constitution and laws
of the State of Alabama; that any participant
playing or 1in possession of electronic or videc
bingo machines authorized by [the ordinance] and
pursuant to permits and/eor licenses issued by the
[City], [ig] in compliance with the laws o¢f the
S5tate of Alabama, including its Constitution.”

Both Shooting Star and Pest 170 were later realigned as

plaintiffs.

Sheriff Surles answered the complaint and filed a
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counT-erclaim for a declaratory judgment. The counterclaim
asserted that the CilLy "seeks to allow [Post 170 and Shocting
Star] to operate ... an illegal lottery/gambling operation
that they classify as machine bingo™ and sought a Jjucgrent
declaring that "machine bingo” uses inslLruments that are
"gambling devices" under Alabama law. Further, Sheriff Sur_es
sougnt a declaration that the operation of such "machine-
bingo" devices is forbidden by Ala. Const. 1901, art. IV, §
65, and Ala. Code 1975, §% 13A-12-23, -27, -30, and =-70, and
tnat the omerations propoesed »ny the City, Post 170, and
Shooting Star are 1llegal liotteries or gambling schencs.
Further, Sheriff Surles sought a declaraticon that the
ordinance is unconstituticnal under Amendment No. 542, which,
he arqued, required that bingo be played on "cards™ that are
to be taxed, and tnat the ordirnance violated Act No. 231-710
ana Act No. 53-687.

Cn February 3, 2008, Richard J. Minor, the district
attorney of St, Clair County, filed a complaint and a motion
to ilntervene in the case as a defendant. Minor alleged that,

zs district attorney of SL. Clair County, ne was charged with

enforcing state law. Post 170 and Shooting Star, he aileged,
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sought to cperate birgo-gaming devices Lhat were illegal under

both Alz. Const. 2901, art. IV, § 65, and Amendment No.

Neither the ordinance nor the local acts

St.

=
-

regulating bingo

12.

in

Clair County, Miancr contended, could authorize those

devices. Minor alleged:

"There exist[s] a real and preseni controversy
between the parties, which includes a dispute as tc
each of the following:

"a., Ys any form of clectronic simulated birngo
autharized under J[art. IV, § 6%} tc the Alabama
Constitution and if =so what is necessary 1in order
for an electronic game to gualify as legal bingo
ander [§! 857

"b. Is the activity subject to the permits
referred to in Plaintiffs' complaint authorized
under Amencment h42 and subseguent amendments to the
Alabama Constitution and do such amendments create
an exception to the prohibition against gambling
and/or lotteries in Alabama?

"o I= bsnvilic Ordinance 2008-0011
constitutional?

"d. Are the machines and/or proposed systems
that are subject to the permits referred to in the
complainlt illegazl slot nmachines or gambling devices
under the laws of Alabana?

"e, Is the gaming activity contemplated by the
permits referred to in the complaint in Zact & form
of bingo, electronic or otherwise, and if so is such
electronic bingo legal in St, Clair County desplte
the fact that paper bingc cards are nof used and
despite the fact that the elements of human skill
utilized in ordinary raper bhinge are not a factor

10
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when playing electronic bingo?”

The =riz. court granted Minor's motion to intervene.

On Februvary 26, 2002, the attorney general filed an
acknowledgment of service of Sheriff Surles's answer and
counnterclaim and, because the State was represented by Minor,
waived any further service anc right <o be heard at the trial
courz level.!

Trial was held on March 17, 2009, The trial court
entered an crder on March 30, 2009, stating that the
"predominant issue” before it was "whether bingc games in St.
Clair County, in particular in the City of Ashville, may be
conducted on electronic devices pursuant <o the City's
Ordinances." The trial court concluded that the definition of

"bingo" found in the ordinance

!The filing stated:

"Because, at the trial level, the State is
represented in this matter by the Honorable Richard
J. Minor, District Attorney of the 30th Judicial
Circuit, the Attorney Gereral, having accepted
service, hereby waives any further service upocn kim
of any pleadings, discovery and other matters [lled
in this matter at the trial level, and further
waives hig right tc ke heard at the trial level, The
Attorney General reserves all rights and privileges,
including any notice of plezsdings, right to be heard
and other matters, on appeal, 1f any, 1in this
matter."

11
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"does not expard or broaden Lhe definition of klingc
games auvthorized by Amendment No. 542, but merely
provides greater specifics on the elements regarding
kinge, and that bingo games may pe conducted on
electronic devices. Regardless of the format, ali
the elements of binge must e present in order for
the game being conducted to be bingo."

The trial court further found that "bingo™ consists of
five elements:

"A. A game plaved or a card contalning a grid of
five rows 1intersecting five columns containing a
series of numbers or symbols in each square, with no

two cards containing the same pattern of rnumbers or
symbols in any one game;

"B. Numbers or symbcls are generated at random from

a finite pool which corresponds to the pool of

Aumbers or syrxbols contained on the cards:;

"C. The numbers or symbols generated are covered on
the cards;

"D, The game must be played by two o©r more
individuals competing &gainsl one another; and

"E. The winner (s}, either by game-ending patterns or

interim patterns, are those card hrolders being the

first to mazch specific predetermined patterns.”
"Bingo," the trial court held, "may be conducted on electronic
devices or machines so long as a.l elements listed ... are

prescnt . " It concluded that "machine bingo, cor electronic

bingec ¢an e conducted as these terms describe 1items or

equipment used to conduct the game of bhingo, not a separate
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and distinct kind of lottery differernt from bingo.” Machine
or electronic bingo can be conducted, the trial court held,
onwy if it is carried out in strict compliance with Amendment
No. 542 and the ordirance and 1f an "independent gaming
laboratory” <¢eriifies that the machines play bingc as
described in the ordirance and in the trial court's firal
order.”

Sheriff Surles and District Attorney Minor filed a notice
of appeal (case no. 108082%6). The attorney general filed a
notice of appearance in the trial court and also filed &
separate notice of appeal (case no, 1081015). We consoiidated
the appeals for the purpose of writing cone opiniaon.

Governor Rob Riley filed several motions in this Court,
seeking to 1ntervenc as an appellant in these appeals or to
£ile an amicus curiae brief on behalf of Sheriff Surles or
District Attorrey Minor in case no. 1080826, Thiz Court

titimately granted the Governcr's motion to intervene. Mincr

arnd the Governor have filed a Jjoint brief; Sheriff Surles has

‘The trial court also crafted an "objeczion procedure” for
Sheriff Surles to use 1in challenging the legality of
individual "bingo" playing machines. This procedure 1is
challenged on appeal; however, because of our resolution of
these appeals, we pretermit discussion of -he issue relating
to the "objection procedure.”

13
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filed his own brief; and the attorney general has filed a
brief on behalf of the State of Alabama.’

Discussion

Article IV, § &5, of the Alapama Constitution of 19C1,
prohibits what it degcribes as "lotteries or gift

erterprises":

"The legislature shall have no power tc
authorize laotteries or gift enterprises for any
purvoscs, and shall pass laws to prohibit the salc
in this state of lottery or gift enterprisze Lickets,
or tickets in any scheme in the nature of a _ottery;
and all acts, or parts of acts heretofore passed by
the legislature of this state, authorizing a lottery
sr lotteries, and all acts amendatory thereof, or
suppiemental thereto, are hereby avoided.”

‘During the briecfing of these appeals, a dispulc arose as
to which party may represent the State. The at-orney general
filed a "JNeotice of Assumption,”™ indicating that the attorney
general "will represent the 3State's interest, which was
represented by Sheriff Terry Surles and District Attorney
Richard Minor at the trial court," and later filed a motion
asking this Court to "recognize assumption™ of representation.
Sheriff Surles moved to guash this "Netice of Assumption.”
Subsequently, the attaorney general filed what he tit-ed
"Sotential Soluticn to the Repregentation Dispute Between the
Three State Appellants and the Governor" and suggested that
this Court grant the "Notice of Assumption" and, "I[s]hould the
Court desire that each of the arguments for vacating the lower
cours's decrec identified by the varicous partlies be presenled,
grant the Governor's Motion to Intervene as an
Appellant/Defendant . " Given that there now seems to he nc
dispute that this Court may consider all the briefs filed by
all the parties in this case, we see no need to rule upon
these motions or to decide this dispute.

14
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"Bingo" 1s a lottery wunder art. I, & 65. Barper wv.
Cornerstone Cmty. Qutreach, lne., [Ms. 1080805, November 13,
2002) _ So0o. 3d ___, ___ (Ala. 200%2) ("[T]lhis Court has
explicitly statec¢ thet '"'bingo' 18 a lottery LA I

Various local constitutional amendments create an exception Lo
this rule by authorizing bingo gaming; these amendments are to
be construed narrcowly:

"'Since 1980, Alabama Fas acopted various
constituticnal amerdments creating exceptions to %
65, specifically allowing the game of bingo urder
certaln circumstances. See Ala. Const., Amendments
386, 387, >3, 440, 506, 508, 542, 543, 550, 265,
562, 599, and 612.' {(Emphasis added.) Thus, the
bingc amendments are exceptions to the lottery
prohibition, and the exception should be narrowly

construed."

Barber, So. 3d at  {quoting Opinion of the Justicecs No.

373, 795 So. 2d &30, 634 (Ala. 2001}}.

It is this Court's "general disposition in the gambling
cantext to regard always the substance and not tae semblance
of things, so as to prevent evasions of the law." Barber v.

Jefferson County Raging Ass'n, Inc., 960 So. 24 55%, o1l (Ala,

20C6}y (internal citsztions, brackets, and emphasis omitted).

Games purporting to censtitute legal bingo merely by using the

word "bingo," by attempting to incorporate parts of the game
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of bingo, or by otherwise attempting to resemble that game

have previously been invalidated, See City of Piedmont wv.

Ewvans, 642 So. 2d 435 (Ala. 21994) (holding that a game
described as "instant bingo" did not constitute "bingo" but

rather ccnstituted an illeqal lottery; thus, an ordinance

authorizing the "instant bingo™ game was held
unconstituticnal); see alsoc Barrett v. State, 705 So. Zd 529
(Ala. Crim. Jhpo, 18%6) {holding that a constitutional
amendment allowing "bingo games" c¢reated only & narrow

exception to art. IV, § 65, and did not aliow a game involving
players attempting to chcose numbers to match numbers later

called by an announcer, which was "c¢learly not the game

'commonly known as bingc'"):; and Foster v. State, 705 So. 2d

534 (Ala. Crim. App. 185%7}) (same}. Cf. Rarber v, Jeffersan

County Racing Ass'n, supra (helding that a scheme purporting

to invalve the redemption of swccpstakes entries was, 1n
sukstance, the operation of illegal slot machines). Thus, the
clear pclicy of art. IV, §& 65, cannot be circumvented by
applying the lakel of "bingo” to a similar but Iincomplete

version of the game.

On appeal, Sheriff Surles, District Attorney Minoxr, and
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Gevernor Riley argue that the definition of "bingo" provided
in the ordinance &nd in the trial court's final order 1is
unconstitutionally broad and conflicts with precedent of this
Court holding that local amendmernts excepting bingo from the
general prohibitior on lotteries in & €65 must be narrowly
ccnatrued toc encompass only the game commonly krown as bingo.
We agree.

At trial and on appcéa., the parties offcred dueling
opinions as to the proper definition of "bingo." The exgert
for the City, Post 170, and Shooting Star at trial, Nick
Farley, when asked to give his definition of bingo, explained

azs follaows:

"3. What 1s bingo in <the general -- Nick
Farley's definiticn of that?

"A. My definition of bingo would be a game of
chance involving a card that possesses numbers,
symbols, or other representatiocons Lhat are derived
from a commcn poo: or & finite pool of aumbers,
syrhols, or other desigrnations. Thosa numbers or
symbols are drawn randomly from the finite pocl.
What's drawn i1is compared to what's on the card. If
predefired or predetermined patterns are formed on
a binge card, that would entitle players or
participants in the bingec game to a prize.

"o, Is part of bingo also that pegple play each
cther?

"A, Yes, I think that would be an elcment of

17
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bingoe, in that you aave ito have two or more people
competing.,

"g. TL's not house bhanked, in other words?

"A. Well thatfs debatable. I think you c¢an have
predefined prizes, which would wmean that those
predefined house amounts would pe house banked. You
can a.so have [parimutuel: bingo, where those that
arc participating pay so nuch te play, and what's
derived as profit could be issued as a prize. I1've
seen kinge plaved koth ways, where you have finite
prizes offered f{or obtalning certain bingo patterrns,
in which case <that would be house banked in my
opinion.™

Urder cross-examination, Farley acknowledged that 1t was
"entirely possible™ that games such as roulette, craps, and
"wheel of fortune” would meet his definition of "bingo.""
Nevertheless, it appears that the trial c¢ourt accepted the
definition of "bingo" offered by Farley, held that the

definition of "binge" 1n the ordinance did nol cxpand or

broaden that definition, and further hela that bingo as thus

'Roulette, craps, and wheel of fortune were described at
Lrial as games in which players would select a number on a
grid or card, and corresponding numbers would be selecled at
random from a finite pool by spinning a wheel or rolling dice;
players would win if the number they selected on the grid or
card matched Lhe number sclected at random. Farley's
acknowledgment was premigsed on the assumption that the
"winning pattern" could e a "one spot" pattern consisting of
one number; he stated that there was no "regulation" in effect
specifying that the winning pattern for binrgo must consist ocf
more than one matching selection or spot.

.8
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defined can be played on an electronic machine.

At trial, the expert for Sheriff Surles and District
Attorney Minor, D. Robert Sertel’, provided a different
definition:

"The game commonly known as bingo is a contest
where the game 15 structured arounc a matrixz, a

five-by-five grid, if vou will, of five vertical and
five horizontal openings. Those opcnings can be
rectangelar or circular. It doesn't matter.

"Some firite number of numbers or outcome is
placed in some fashion intc the game. The game is
opevated in such a way +that numbers are called or
displaved in some fashion.

"The bingo customer or player then uses
ccncentration, attention, if you will, to listen for
the numbers as they are called, to notice whether
those numbers are present on the card that they
have, and to then cover or mark or daub or denote
thnose numpbers one al a Time as they are called by

the mechanism or the perscn wao iz calling the
number., 1t can be & mechanism.

"[Counsel:] How iz the game won?

"{Sertell:] Generally, bings arranges pre-
announced winning combinations. The simplest is
simply a straight line horizontally, vertically, or
diagonally. There can be dozens of cthexr

combinations: four corners, the shape of a cross,
the shape of a 7, the shape of an L, anything that's
announced in advance.

"The winning customer then examines thelr
progress, 1f ycu will, in daubing or marking the
numoers., If trey achieve a winning combination,
they then either raise their hand or press a button,

19
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in some big bingc halls, that rincs a buzzer, or
they just yell 'kingo' to announce that they have
achieved bingo.

"Their announcement must come before some other
customer. If two customers have bingo, the person
who announced it first is generally the winner.

"[Counsel:] That would seem to indicate
ccmpetition amongst more than one player, two or
more players; 1s that correct?

"[Sertell ;] Two or more, yes, sir.

"{Counsel:] 1t's played on printed cards? You
used the words 'cards'?

"{Sertell:] Yes, sir. The game commonly known
as bingo is printed on paper or cardboard cards."

Serteil testified that "anything ... tnat might be labeled

bingo," or any game of chance, would fall under the definition
0of bpingo vrovided in the crdinance.

This Courl, in Barber v. Cornerstone Community Qutreach,

supra, recently provided the legal definition of the game
commonly or traditionally known as bingo:

"The characteristics of that game include the
following:

"1. Eack player uses one or more
cards with spaces arranged in five coglumns
and five rows, with an alphanumeric or
similar designation assigned Lo each space.

nZ. Alphanumeric or simiiar
designations arc randomly drawn and

20
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announced one by one.

"3, Tn order to play, each player
must pay attention to the values anncunced;
1f one of the values matches a value on one
cr more of the player's cards, the plavyer
must physically act by marking his or her
card accordingly.

"q, A player can fail to pay proper
attenticn or te properly mark his or her
card, ard thereby miss an opportunity to be
declared a winrer.

"5. A plaver must recognize that his
or her card has a 'bingo, ' l.e., a
predetermined pattern of matching values,
and in turn announce to the other players
and the announcer that this is the case
bhefore any other player does so.

"6. The game of binge contemplates a
group activity in which multiple players
compete against each other to be the [first
o properly mark a card with the
predetermined winning pattern and announce
thal fact.”

___ BS0. 3¢ av ___

Although the ordinance in this case does reqguire that
"hingo" games authorized by the ordinance must be played on a
grid consisting of spaces containing numbers or symbols to be
arranged in five horizontal and five wvertical rows, It

nevertheless provides for a game that differs from the game of

bingo described in Barber. To demonstrate, the ordinance does
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not require that the came be played on a card or that the
numbers or designations selected be announced to the players.
2dditionally, the ordinance contains no reguirements for human
interactien in playing the game. Specifically, players are
not required (1) to pay attention to the numbers or
designations announced, (2} to physically act to determine and
then to mark whether they have a matching number or symbol, or
(3) to reccgnize that they have a winning card and be the
first to announce this fact. The ordinance also makes no
provision for players who make mistakes in marking their cards
or announcing that they arc winners. In fact, the ordinance
does nct appear te require any action by the rlayers.
Instead, its definition of "machine bingo game™ indicates that
player wparticipation and interaction will actually be
perfermed by & machine. Thus, there s no covportunity for
players to participate and to fulfill the varicus elements of
bingo described above that require human interaction, and

there 1is no possibility of a player's making a mistake or

incorrectly performing these functions. This 1s not the game
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of bingo as described irn Barbker.®

Conclusion

Because the crdinance provides for the operation of games
that extend beyond the permissible definition of bingo and
thus beyond the permissible bounds of Lhe exception tc art.
IV, § 65, in Amendment No. 542, we reverse the trial court's
“udgment and remand the <case for further proceedings
consistent with this opinion.

REVERSED AND REMANDED.

Cehbk, €.J., and Lyons, Woodall, 3Stuart, 2mith, Bolin,

Parker, and Muxdock, JJ., concur.

"Post 170 and Shcoting Star correctly argue that nc
evidence was received at trial regarding the speciflc machines
they actually intended toc use in the facility. Thus, our
discussion is limited to the legality of the game authorized
by the aordinance and does not purport to pass on the legality
of any particular game or machine that they intended to use in
the facility.
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