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COMES NOW The Pascua Yaqui Tribe, a federally recognized Indian trik 

:hereinafter "PYT"), plaintiff in the case below, by and through counsel, at the specifi 

request of the Court of Appeals, and responds and offers this Memorandum addressin 

the issues posed to the Tribe by the Court: 

CASE BACKGROUND 

On April 12, 2008, after trial, Appellant Beatrice Miranda was found guilty of th 

:barges against her by the Tribal Trial Court. The trial judge heard the evidence, an 

assessed Ms. Mirandays guilt and criminal history in making a sentencing determinatio~ 

This appeal ensued. 

On March 29,2009, the Pascua Yaqui Court of Appeals issued an Opinion in PY 

v. Miranda, CA-08-015, ( ~ i r a n d a ) '  and issued a temporary stay until April 30, 200! 
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3  I was arbitrary, not upheld by the evidence, cruel or unusual, an abuse of discretion, or al 

1 

2  

4 lviolation of the Tribe's Constitution or the Indian Civil Rights Act (the "ICRA"). I 

pursuant to PYTC fj  2-5-1 0 ( ~ ) ( 1 ) ~ ,  3 PYTC fj  2-5-20 (A)~.  This Court upheld the Trial 

Court and found that nothing cited by the Appellant supported claims that the sentence 

5  I However, in its ruling the Court of Appeals requested post appeal briefing by the Offic el 
6 1 of the Attorney General about a matter that implicates the Pascua Yaqui Tribe' 4 

(a) Whether or not Art 1, 1 (g) of the Pascua Yaqui Constitution is 

to be interpreted in harmony with the Indian Civil Rights Act? 

7 

8  

l 2  1 and I 

sovereignty. 

The questions presented to the Attorney General by the Court for briefing are: 

l 3  1 (b) Whether the two must be interpreted - and thus applied - by I 
l 4  I the Pascua Yaqui Courts pursuant to the Appellant's I 
l 5  1 formalistic construction? I 
l6  1 The Attorney General's interpretation of these questions is that the Court i 

17 1 asking the Tribe (1) whether the Tribe agrees with the Appellant that the 910 da 41 
18 1 sentence she received violates the ICRA?; and if not, (2) is the Appellant's sentence o 4 
l 9  1 91 0 days in this matter consistent with the Pascua Yaqui Constitution? I 
20 1 In this case the Appellant challenges the breadth of two decades of discretio 4 
21 1 given to the Pascua Yaqui Courts to hear multiple criminal charges and confe 11 
22 1 consecutive sentences based on those charges.4 

In support of this challenge the Appellant mistakenly argues that the statuto 

constructs of Art. 1, f j  l(g) of the Pascua Yaqui Tribe's Constitution and 25 U.S.C. 

* PYTC 5 2-5-10 (A): The Tribe has a compelling interest to protect tribal sovereignty and jurisdiction and the 
validity of tribal laws. 
3 PYTC 5 2-5-20 (A) In any action or proceeding in which the Tribe or any agency, officer or employee thereof 

is not a party but in which tribal sovereignty or jurisdiction is implicated or the validity of any tribal law is 
challenged, the Tribal Court will give notice in writing of the action or proceeding to the Office of Attorney General. 

See Appellant's Opening Brief at 5 1-54. 
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302(7) of the Indian Civil Rights Act (ICRA) operate to bar any sentence exceeding one 

rear of imprisonment, even if a defendant is convicted of multiple offenses committed 

luring "the same criminal transaction" or "course of conduct." 

The Court below held that "questions regarding the interpretation and breadth of 

liscretion conferred upon the Pascua Yaqui Courts by the Constitution to hear multiple 

:barges and confer sentences are fundamentally political and reside within the domain of 

he Legislative branch."' 

Appellant erroneously construes Art. 1, 5 l(g) of our Constitution or the ICRA to 

imit the sentencing authority of the Tribal Trial court to a one year sentence total, 

:egardless of the number of offenses she is convicted of. The ramifications of the 

Appellant's flawed argument that either the Pascua Yaqui Constitution or the ICRA 

prohibits consecutive sentences would certainly touch the sovereign authority and hampe~ 

the ability of the Pascua Yaqui Tribe to safeguard its citizens and ensure law and order ir! 

our community. 

11. - 
Is the Appellant's Sentence Barred by 

the Constitution of the Pascua Yaqui Tribe? 

For sake of clarity, chronology, and convenience, this brief will address the issue 

of whether the Tribe believes that the Appellant's sentence is permissible under the 

Tribe's Constitution first. 

IIA. - 
HISTORICAL BACKDROP 

However, the Court rejected that interpretation and adopted the essential principles of the Blockburger tes 
(284 U.S. 299 (1932)) and recognized that "Indian courts have wider discretion to apply this test thsu 
federal or state courts, because of their status as separate sovereigns (whose sovereignty antedates th 
existence of the United States) and fiom compelling, particular interests they have in maintaining order an1 
the rule of law in Indian country." PYT v. Miranda, CA - 08 - 0 15, at 25. 
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People should not be bad. They should not raise hands against each other. They should not take law into 
their own hands. Yaqui law will protect. People should come to the comunila and all will talk. We are all 

members of the same tribe. -Doming0 Baltasar ex-govenor of Potam Pueblo, 1970.~ 

Without question, it is important to start with the premise that the Pascua Yaqu 

rribe's first duty has always been to protect and safeguard its citizenry, the people. I 

:rime is an offense against the people and the sovereign authority of our govemmeni 

The Pascua Yaqui Tribe's sovereignty and duty to protect operate in large part tr 

safeguard the political integrity, economic security, and the health and welfare of ou 

nation. Nothing is more important or vital to the survival of our people. 

It is not hard to envision what our enduring ancestors may have coveted as the: 

occupied their ancient lands: shelter, nourishment, kinship, and safety. To be sure, the, 

were resilient people, who like desert plants, adapted and operated in accordance wit' 

nature. They were mindful and dependent upon the earth, wind, sun, and rain. No doul 

their exploits and struggles were informed by customs, traditions, and oral history. Thej 

judgments were punctuated by wisdom, responsibility, and independence. Certainly, b 

virtue of their continual presence, survival, and fortitude, their existence was neve 

determined or conferred by another group or persons walking this earth. Yaqui sell 

determination just was. It was sung in the Rio Yaqui valleys, woven into metate! 

imparted upon the newborn, recorded and engraved into mountaintops, prayed to Maal 

Mecha, whispered to Achai Taa'a and boldly pronounced to the unknown. 

Our ancestors walked the earth by the grace of the creator, their path an 

homeland was marked by the rising and setting sun, shaped by the wind, and protected b 

6 Kelley, Jane H., "Law-Talk, Mobilization Procedures, and Dispute Management in Yaqui Society," 
University of Arizona Press, KIVA, Vol. 54, No. 2, 1989, at pg. 83. 
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1 

1 administer to the needs of the people. For 300 years, the Yaqui people fought th 

mountain ranges. Yaqui ancestors were indigenous and roamed aboriginal territory fro 1 
2 

3 

4 

5 

Spanish and later the Mexican government for control of their fertile homeland. Betwee 4 

Durango in Southern Mexico, north to Colorado, and west to California. The Trib 

settled, prospered, and endured in the Rio Yaqui homeland since time 

Authority was inherent and derived in part by our elder's ability to protect, provide, an 

l 1  1 Prior to establishment of the United States the Yaqui people also settled in variou 

8 

9 

10 

1887 and 1910, war and hostilities drove factions of the Yaqui from their homeland int 

present day Arizona. 

l 5  I Congress authorizing the transfer of 202 acres of federal desert land to our Yaqui elders. 

12 

13 

14 

16 1 On September 18, 1978, Public Law 95-3757 recognized the Tribe as what is known as ! 

communities in what is now Arizona, including areas now known as Old Pascua, Sout 

Tucson, and Scottsdale. In 1964, Congressman Morris K. Udall introduced a bill i 

"federally recognized Indian tribe." Fundamentally, 200-400 years have on1 
l 7  18 1 
20 1 the Pascua Yaqui Tribe's Constitution. Although, now partly settled Southwest o 
19 

21 1 Tucson, Arizona, the obligations to the people and their sovereign autonomous spirit had 

superficially changed the Yaqui Nation. On January 26, 1988, the tribe voted and ratifie 

23 1 jurisdictional power over most matters occurring within their territory. Our judicia 1 
22 

24 

system accounts for and represents the historic soul and spirit of our people. It operate 
25 

never changed. The Pascua Yaqui Tribe, as a historical Indian tribe, has inheren 1 
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ndependently to protect and apply the PYTYs vision, Constitution, customs, and code 

while reflecting the Tribe's continuing autonomy. 

Art. VIII, Sec. 2 of the Constitution of the Pascua Yaqui Tribe states: "Thl 

urisdiction of the courts shall extend to all cases in law and equity arising under thi 

:onstitution and the laws, traditions, customs or enactments of the Pascua Yaqui Tribe. 

Some precepts, teaching, and traditions of the PYT pre-date the U.S. Constitution and th 

3ill of Rights and are rooted in beliefs that are arguably as old as English common lau 

2ultural and religious syncretism had occurred within several Indian tribes of th 

Southwestern United States, blending Catholicism and pre-European ancient tribl 

3eliefs. Around 1617, the Roman Catholic Church via Spanish Jesuit Missionaries, wa 

:esponsible for the introduction of western religion into Yaqui beliefs and norms. Th 

result has been a melding of Catholic teachings and pre-contact secular beliefs based o 

3ral traditions of a multi-dimensional layered world that uses wilderness, animals, (deer' 

nature, (flowers), and the elements, (sun, moon, stars), to guide the Yaqui peopl 

[Y oeme). 

While modern courts enforce individual responsibility for crime, the Yoeme pa: 

zultural practices revolved around the principle of collective responsibility arising from 

foundational social clan-kinship system. However, historically, the tribe also employed 

less formalistic dispute management system that is embodied as Yaqui ~ a w . ~  As early E 

1918, in the United States, the Yoeme formed a governmental body in charge of tk 

"Yaqui Nation" within the United States, presided over by a "commandante-genera1 
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1 Mexico (it can also be equated to the executive branch of government)? I 

1 preside over trial courts, and administer punishments. The Yaqui Nation also had 4 

3 

4 The Captain was responsible for maintaining order, recruiting a police force 1 

1 difficulties that arose. The war chief presided over trials and the 'Kovanau gathere 

6 

7 

8 

Kovanau, or, in Spanish, gobernador, (governor). The 'kovanau's duty was first, t 

administer the land of the pueblo, and, second, to concern himself in all disputes an 

10 witnesses for defense and tried to uncover extenuating  circumstance^.'^ Some concept sl 
l 1  

12 

13 

14 

l6  1 decisions (precedent). The concern for not just majority but a collective decision beyon 4 

of Yaqui traditional practices and norms include, the term "kohtumbre" (a Spanish lo 

word for 'custom' but used also for 'society'), it also closely approximates the idea o 

religion. The term "Lutu'uria," translates to "truth." The phrase "yo'ora lutu'uria" refer 

15 to "elders' truth." The concept of "senu noka" (one word) is used to describe historica 1 

20 I described in legal precepts, (core values or foundational principles). Some basic precept 

17 

18 

19 

21 1 include, ( I )  Yaqui land is sacred to the tribe; (2) people should not talk badly and caus 

individualism seemed prominent.11 Prescription deals with legal jurisdiction and th 

range of conduct subject to legal control. For our Yaqui ancestors, prescription is 

22 1 trouble; and (3) individuals are responsible for their own actions.12 I 

* Kelley, Jane H., "Law-Talk, Mobilization Procedures, and Dispute Management in Yaqui Society," 
University of Arizona Press, KIVA, Vol. 54, No. 2, 1989. 
9 Spicer, Edward. Pascua: A Yaqui Village in Arizona, University of Chicago Press, 1940. Reprint: 
University of Arizona Press, 1984. 
lo Id. 
11 via email, Dr. David Delgado Shorter. 
12 Kelley at 84. 
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In present day "Indian Country" a criminal "perfect storm" of lawlessness has 

>een brewing for over 100 years. A multi-jurisdictional cluster has given birth to a 

.aging tempest of injustice for crime victims, tribal communities, and arguably for 

;uspected defendants. A three-pronged b'jurisdictional maze"13 made up of federal, tribal, 

md State governments lacking proper coordination, communication, and accountability is 

me reason for victims being neglected and criminals escaping punishment in Indian 

2ountry. 

Generally, the federal government is responsible for policing Indian Countq 

when "Indians" commit certain enumerated major crimes.14 Federal courts also have sole 

urisdictional authority over non-Indians who commit both major and non-major crimes 

within the exterior boundaries of Indian Country against an Indian victim or property. 

Federal courts share authority with tribes over major and non-major crimes by an Indiar 

3gainst a non-Indian. Tribes maintain exclusive jurisdiction over non-major crime: 

committed by Indian against an Indian and also have authority over non-major crime: 

committed by an Indian against non-Indians (concurrent with Federal courts) 

Additionally, tribes maintain concurrent jurisdiction with the Federal Government ove~ 

"Major Crimes" committed by Indians. A tribe can prosecute Indians as a separatt 

sovereign and dual prosecutions will not be considered double jeopardy.15 State court: 

l3  Clinton, Robert. Criminal Jurisdiction Over Indian Lands: A Journey Through a Jurisdictional Maze, 18 
Ariz.L.Rev. 503 (1976). 
14 Major Crimes Act - 18 U.S.C. 5 1153(a): Murder, manslaughter, kidnapping, maiming, rape & relate( 
offenses, incest, assault with intent to commit murder, assault with a dangerous weapon, assault resulting i~ 
serious bodily injury, assault of minor (<16), arson, burglary, robbery, and a felony under 18 U.S.C. 9 661 
in addition to federal statutes of nationwide applicability, (narcotics, organized crime, etc.). United States 1: 
John, 437 U.S. 634,648-49 (1978). 
l5 United States v. Wheeler, 435 U.S. 3 13 (1978). 
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nave jurisdiction over crimes by non-Indians against non-Indians and victimless crime! 

:omitted by non-Indians. l6 l7  

This jurisdictional soup, aptly described as a "maze," has failed miserably tc 

protect communities and adds to the uncertainty and mistrust experienced by victims an( 

the community alike. A parallel issue that exacerbates and feeds this problem is whe~ 

Federal prosecutors decline to prosecute major crimes occurring in Indian Country. 

The recent historical and legal responsibility to prosecute major crimes in India 

Country has fallen to the federal government since 1885.18 Between 2004 and 2007 

Federal prosecutors, on average declined to prosecute over 60% of major felony case 

fully investigated in Indian ~ o u n t r y . ' ~  The declination rate is as high as 75% in Soutl 

Dakota, a state with a high Native American population. Consequently, tribes art 

effectively saddled with the sole responsibility of holding an offender accountable fo 

major crimes. However, pursuant to the Indian Civil rights Act (ICRA)," tribes ma 

only impose maximum punishments of one year in prison per offense, a $5,000 fine, o 

both.21 Additionally, in 1978, the U.S. Supreme Court ruled that tribes have no genere 

criminal jurisdiction over non-Indians unless Congress delegates the power to do so.2 

Thus, the result is that tribes are unable to seek appropriate justice in cases where a non 

16 United States v. McBratney, 104 U.S. 621, 624 26 L.Ed. 869, 870 (1 882). 
17 In 1953, Congress authorized states to exercise jurisdiction over offenses by or against Indians. Publi 
Law 280, 18 U.S.C. $1 162. Public Law 280 provided for broad state and tribal concurrent crimini 
jurisdiction on those states and reservations impacted by Public law 280 (with no federal involvement 
Arizona is not a Public Law 280 state and PL 280 States are beyond the scope of this paper. 
18 The Major Crimes Act, 18 U.S.C. $ 1153 was passed in reaction to the holding of Exparte Crow Dog, 
109 U.S. 556 (1883) (federal courts no jurisdiction to try an Indian for the murder of another Indian). 
l9 Riley, Michael, Denver Post. "Lawless Lands" series. http : //WWW. denverpost . com/lawlesslands 
20 Indian Civil Rights Act of 1968 (ICRA), 25 U.S.C.$$ 1301-1303 

25 U.S.C. $ 1301 et seq. 
22 Oljphant v. Suquamish Indian Tribe, 435 U.S. 191 (1978). 
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I 

Indian commits a major or non-major crime against a tribal member23 and they are 

severely limited to the punishment they may impose on Indians who commit major 

crimes. Nonetheless, major crimes are codified in tribal codes as a means to assert the 

sovereign and legitimate powers of Nations intent on protecting their populace. Justice, 

in some instances, rests on the tenuous foundation of an underfunded tribal system. 

Federal rejection of a case sometimes means that criminal predators may receive a "Get 

out of Jail Free" card! The starting place to reverse this outcome is a strong independent 

tribal court system. 

IIB. 

p 
13 I harmony with the Sovereien Autonomy of the Pascua Yaqui Tribe. ( 

Art 1, 1 (g), of the Pascua Yaqui Constitution is to be interpreted in harmony wit d 
the sovereign right to self-government by the Pascua Yaqui Tribe. In 1988, the PYT i 
through its Constitution, adopted the language of the ICRA for its own Bill of Rights 1 
The legislative drafters of the Constitution of the Pascua Yaqui Tribe made a deliberat el 
effort to harmonize the Constitution, Art. 1, § 1 (g) PYT with its counterpart in the Indi i 
Civil Rights Act, 25 U.S.C. § 1302(7), but qualified the section as opposed to adopting i 1 
23 A US Department of Justice study on violence against women concluded that 34.1 per cent of American 
Indian and Alaska Native women - or more than one in three - will be raped during their lifetime. 
According to the US Department of Justice, in at least 86 per cent of reported cases of rape or sexual 
assault against American Indian and Alaska Native women, survivors report that the perpetrators are non- 
Native men. In order to achieve justice, survivors of sexual violence frequently have to navigate a maze of' 
tribal, state and federal law. The US federal government has created a complex interrelation between these 
three jurisdictions that undermines equality before the law and often allows perpetrators to evade justice. In 
some cases this has created areas of effective lawlessness which encourages violence. Action by US 
Congress is required to eliminate the possibility that complex jurisdictional rules and legislation in practice 
may deny survivors of sexual violence access to justice. Sometimes the conhsion and the length of time it 
takes to decide whether tribal, state or federal authorities have jurisdiction over a particular crime result in 
inadequate investigations or in a failure to respond at all. Maze of Injustice, The failure to protea 
Indigenous womenj?om sexual violence in the USA. Amnesty International USA (2007). amnestyusa.org 

-10- 
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wholesale. The PYT facially altered the ICRA provision by adding a provision Nurnbe: 

1 to our Constitution's Bill of ~ i ~ h t s . ~ ~  

Generally, Indian tribes are not subject to the Bill of Rights and othe 

;onstitutional guarantees found in the U.S. Constitution that restrict the federal and statc 

Zovernments. To address this circumstance, in 1968 Congress passed the Indian Civi 

Rights Act, $ 1302-1 303 ( ICRA).~~ 

However, in enacting the ICRA Congress only selectively incorporated certai~ 

provisions of the U. S. Constitution Bill of Rights into the ICRA, which was enacted tc 

protect the individual rights of Indians while also protecting tribal govemmental interests 

24 L L  ... and in no event impose for conviction of one (1) offense any penaltv or punishment greater tha 
imprisonment for a term of one (1) year or a fine of $5,000 or both." Constitution of the Pascua Yaq~  
Tribe-Art. 1, Sec 1, (g). As opposed to the ICRA- 1302(7). .... tribe shall not: require excessive bail, impos 
excessive fines, inflict cruel and unusual punishments, and in no event impose for conviction o f  anv on 
offense anv penalty or punishment greater than imprisonment for a term of one year or a fine of $5,000 c 
both. 

25 25 U.S.C. 55  1302: No Indian tribe in exercising powers of self-government shall: (1) make or enforc 
any law prohibiting the free exercise of religion, or abridging the freedom of speech, or of the press, or th 
right of the people peaceably to assemble and to petition for a redress of grievances; (2) violate the right c 
the people to be secure in their persons, houses, papers, and effects against unreasonable search an 
seizures, nor issue warrants, but upon probable cause, supported by oath or affmation, and particular1 
describing the place to be searched and the person or thing to be seized; (3) subject any person for the Sam 
offense to be twice put in jeopardy; (4) compel any person in any criminal case to be a witness again! 
himself; (5) take any private property for a public use without just compensation; (6 )  deny to any person i 
a criminal proceeding the right to a speedy and public trial, to be informed of the nature and cause of th 
accusation, to be confronted with the witnesses against him, to have compulsory process for obtainin 
witnesses in his favor, and at his own expense to have the assistance of counsel for his defense; (7  
require excessive bail, impose excessive fines, inflict cruel and unusual punishments, and in no eve1 
impose for conviction of any one offense any penalty or punishment greater than imprisonment for a ten 
of one year and [or] a fine of $ 5,000, or both; (8) deny to any person within its jurisdiction the equi 
protection of its laws or deprive any person of liberty or property without due process of law; (9) pass an 
bill of attainder or ex post facto law; or (10) deny to any person accused of an offense punishable b 
imprisonment the right, upon request, to a trial by jury of not less than six persons. 
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:CRAys congressional intent history indicates that the Act was to be read consistent wid 

:he principles of tribal self-government and cultural autonomy.26 

Federal Appellate review of Tribal Court criminal convictions is generally limitec 

:o a Writ of Habeas Corpus, after exhaustion of tribal remedies and any tribal appellate 

review.27 Federal courts have also been careful to construe notions of due process am 

:qual protection under ICRA with due regard for historical, governmental, and cultura 

values of Indian tribes.28 

Thus, when deciding permissible criminal punishments, the Pascua Yaqui Tribe' 

right to self-government and cultural autonomy should be the overarching concern. Thl 

PYT Court exemplifies community values as presented by the people through thl 

Constitution, the Tribal Code, and oral testaments of historical events. The right of thi 

government to punish wrongs is not a creature of foreign jurisprudence, but actuall: 

deeply rooted in indigenous Yaqui culture, tradition, and practice. In this case, alon: 

with Tribal Court precedence, the Pascua Yaqui Constitution, and Yaqui Common  la^ 

courts should also consider historic Yaqui legal precepts, when conducting an analysi 

concerning the application of the ICRA. Here specifically, this Court should giv 

deference to the precept that "people should not cause trouble and that individuals ar 

responsible for their own actions." 

26 See 114 Cong. Rec. 55 18,5520 (1968)(reporting the President's message urging that the ICRA be 
enacted as part of a goal furthering Indian Self Determination); see also, Santa Clara v. Martinez, 436 U.S 
49, 62-64 and n. 1 1- 15 (examining ICRA legislative history). 
L l 25 U.S.C. tj 1303. Habeas corpus: The privilege of the writ of habeas corpus shall be available to an 
person, in a court of the United States, to test the legality of his detention by order of an Indian tribe. 
28 Tom v. Sutton, 533 F.2d 1 10 1, 1 104 (9" Cir. 1976). 
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The Pascua Yaqui Constitution does not bar 
Consecutive Sentences. 

The Pascua Yaqui Tribal Council intended to punish separate evils and authorize( 

multiple punishments when it enacted the Tribal Constitution in 1988. Plain languagc 

controls in this case. 

Legislative acts are presumed valid. This presumption of validity attaches fion 

the moment legislation is passed and remains until rebutted. Kelly v Johnson, 425 U.S 

238, 247 (1976). Absent evidence to the contrary, the Tribal Council is presumed tc 

have used words according to their generally accepted meaning and in their ordinq 

sense. The Council need not define every word of a statute. "The test is whether th, 

language conveys sufficiently definite warning as to the proscribed conduct whei 

measured by common understanding and practices." Jordan v. De George 341 U.S. 223 

231-232 (1951). As a general matter, a criminal sentence is not cruel and unusua 

punishment as long as it falls within the boundaries set by the legislature. In Ramos I 

Pyramid Tribal Court, the defendant challenged a consecutive sentence imposed by 

tribal court as being violative of the Indian Civil Rights Act. 621 F. Supp. 967 (D. Ne\ 

1985). The federal court noted that a consecutive sentence for numerous offenses "is 

common and frequently exercised power of judges," and rejected the challenge. Id. 2 

970. See Also, Navajo Nation v. Macdonald, No. A-CR-09-90 (Navajo Nation Suprem 

Court 1991). (adopting Ramos and the Blockburger test and upholding consecutiv 

sentences for Chairman Peter MacDonald on 8 charges amounting to 2,160 day 

imprisonment, 1,800 days labor, and a fine of $1 1,000). 

The plain meaning of our Constitutional provision is found on its face, "on 

offense" means one offense. The PYT modified the ICRA provision dealing wit 

sentences for "offenses" by adding the numerical number (I) to our Constitution's Bill c 

Rights after the word "one" when defining the maximum sentence for "one ( J  
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, f f en~e" .~~  This can only mean that the Council, in its wisdom, recognized th 

:larification might be necessary for a select few. Our Constitution clearly allows fc 

:onsecutive punishment of each singular offense, as Art. 1 tj l(g) of the Constitutic 

:learly and unambiguously states that a sentence of imprisonment no greater than "or 

:I) year" may be imposed for each "one (1)" offense. Interpreting this to mean, i 

lppellant advocates, that no matter how many offenses are committed, a maximu 

ientence of one year combined for all such offenses is the most that is Constitutional 

>ermissible, would be absurd and would suggest that a criminal could commit ma 

nurder on the Pascua Yaqui Reservation and be sentenced to only one one-year sentenc~ 

Moreover, the Pascua Yaqui Criminal Code is rife with examples of the intent 

iivide and separately punish each criminal offense. For instance: 

(1) Penalties (4 PYTC tj 4-20)-"Every person convicted of a violation 
of any provision of this code constituting an offense shall be 
subject to punishment by a fine of not more than $5,000.00 or by 
imprisonment in jail for not more than one year or both." 

(2) Chapter 1 of the criminal code is titled "Offenses." 

(3) Definitions Section of the Criminal Code: (4 PYTC tj 1-20 ) 

(A) "Accused" means a person who has been arrested for 
committing a criminal offense and who is held for an initial 
appearance or other proceeding before trial. 

(D) "Criminal offense" means conduct that gives a peace officer or 
prosecutor probable cause to believe that a crime involving 
physical injury or the threat of physical injury, a sexual offense or 
a crime against property has occurred. 

19 ' r  ... and in no event impose for conviction of one (1) offense anv penalty or punishment seater th 
imprisonment for a term of one (1) year or a fine of $5,000 or both." Constitution of the Pascua Yac 
Tribe-Art. 1, Sec 1, (g). As opposed to the ICRA- 1302(7). . . ..tribe shall not: require excessive bail, imp( 
excessive fines, inflict cruel and unusual punishments, and in no event impose-for conviction o f  anv c 
offense any penalty or punishment greater than imprisonment for a term of one year or a fme of $5,000 
both. 
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(F) "Defendant" means a person or entity that is formally charged 
by complaint, indictment or information with committing a 
criminal offense. 

(4) "The sentence imposed on a person by the Court for a dangerous 
crime against children shall be consecutive to any other sentence 
imposed on the person at any time." (4 PYTC $ 1-1 30(F)). 

(5) CRIMINAL COMPLAINT filed in the underlying matter3': 
"The PASCUA YAQUI TRIBE, hereby complains and alleges, 
upon information and belief, that the above named 
defendant, an Indian, while on the Pascua Yaqui Reservation, 
did commit the following offense(s):" 

(6)  Rule 45 - Sentencing (3 PYT R.Crim.P. Rule 45): Any person who 
has been convicted of a criminal offense in the Tribal Court may 
be sentenced to one or a combination of the following penalties: 

a. Imprisonment for a period permitted by the Tribal Code 
provision specifking the punishment for the offense, and in 
no case greater than one year for each offense. 

b. A money fine in an amount permitted by the Tribal Code 
provision specifying the punishment for the offense, and in 
no case greater than $5,000 dollars for each offense. 

c. Labor for the benefit of the tribe. 
d. Rehabilitative measures. 
e. Civil Restitution. (A judge may consider presentence 

reports) 

l9 1 Accordingly, the words and pronouncements of the PYT Constitution and statute A 
20 /unmistakably bear out that the Council intended to grant the Tribal Court broa d 

24 I Indian nation, provides a fair and impartial court system that searches for the truth daily.l 

21 

22 

23 

25 1 Our public servants and judicial officers protect the rights of the individual and th el 

discretionary sentencing authority and sanction with consecutive sentences. Our law 

and practices are consistent with each the ICRA, persuasive federal case law, and o 

own common law, customs, and traditions. The Pascua Yaqui Tribe, as a sovereig 

26 

27 

28 

community. Any outcome that differs from this Court's Opinion could potentially 

30 (line 9- 12) Record INDEX document #3 8. 
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lndermine the entire framework of Indian Law criminal jurisprudence, threaten the 

'ascua Yaqui judicial system, and harm the peacekeeping ability of all tribal nations. 

Wherefore, the Council in 1988 intended, and now so intends, that the law punisl 

:ach crime separately, and the laws enacted by the Tribal Council, from 1988 to thc 

wesent, authorize the Tribal Court to impose separate and consecutive punishments foi 

:ach "offense", if deemed appropriate by the Court under the facts and circumstances o: 

:ach individual case. 

The ICRA does not limit the Authority 
of the Pascua Yaqui Tribal Court 

from Imposin~ Consectutive Sentences 
as Permitted under the Pascua Yaqui Constitution 

Section 1302(7) of the ICRA does not limit the power of the Pascua Yaqui Triba 

Court to impose consecutive sentences under Art 1, l(g) of the Pascua Yaqu 

Constitution, as suggested by Appellant's strained construction. Essentially, Appellan 

has asked this court to overturn two decades of PYT Tribal Court, U.S. 9th Circuit Cour 

3f Appeals and U.S. Supreme Court practice and case law permitting consecutivc 

sentences (PYT v. Flores, CR-06-072 (2006) (Pascua Yaqui Tribal Court imposed threc 

consecutive sentences of 300 days each); PYT v. Alvarez, CR-06-080 (2006) (Triba 

Court addressed the issue of consecutive sentencing for murder case when imposing ninl 

(9) consecutive one year sentences for nine (9) counts); PYT v. Valenzuela, CR-95- 16' 

(1995) (defendant sentenced to two (2) years total, for four (4) consecutive counts anc 

four (4) concurrent counts); Ramos v. Pyramid Tribal Court, 621 F. Supp. 967 (D. Nev 

1985); Blockburger v United States, 284 U.S. 299 (1932); Gore v. U.S., 357 U.S. 381 

(1958) (adhering to Blockburger); United States v. Castaneda, 9 F.3d 761, 765 (9tl 

Cir. 1993); United States v. Fontanilla, 849 F.2d 1257 (9th Cir. 1988) (because murder o 

one person and assault of another in same episode were properly charged as separat' 
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crimes, it was permissible to charge defendant with two separate firearm counts); se 

also, Navajo Nation v. Macdonald, No. A-CR-09-90 (Navajo Nation Supreme Cow 

199 1) (adopting Ramos and the Blockburger test and upholding consecutive sentences o: 

8 charges amounting to 2,160 days imprisonment, 1,800 days labor, and a fine o 

$1 1,000) (Multiplicity exists only if a single offense is charged in several counts); Foi 

Peck Assiniboine and Sioux Tribes v. Marvin Bull Chief Sr., (Ft. Peck Ct. App 1989 

(imposition of five (5) one (1) year consecutive sentences for conviction of five (5 

counts of aggravated sexual assault); St. Peter vs. Colville Confederate Tribe, 2 CCAR 2 

(Colville Confederate Ct. App. 1993), (noting "the language in 25 U.S.C. Sec. 1302 (8 

does not contain any indication that Congress intended that tribes refrain from imposin 

consecutive sentences for multiple offenses. The act only limits the sentence which ma 

be imposed for "any one offense (affirming trial court's imposition of five maximu 

penalty sentences, exceeding one year total when sentenced consecutively)). Th 

Appellant asks this based on the holding in one outlying case from the Federal Distric 

Court of ~ inneso ta .~ '  

Since the holding in the case upon which the Appellant relies is a District Cou 

holding, and not an opinion of a court of appeals legally charged with renderin 

"opinions" (as opposed to "holdings" at the Trial Court level, the holding relied upo 

does not constitute common law, and is not binding as decisional law. That case has nc 

been "cited," or relied on, by any other appellate court in the Nation to establish new lav 

including especially in Indian Country appellate courts. Therefore, that case is irrelevm 

to this Court's consideration of the issues before it. Furthermore, even if 4 1302(7) of tk 

ICRA is ambiguous, which the Tribe does not concede, it would trigger the canon ( 

construction that ambiguities in statutes dealing with Indians ought to be construed in 

manner that benefits them.32 

3 1  Spears v. RedLake, 363 F.Supp. 2D 1176, 1178 (D. Minn. 2005). 
32 See Bryan v. Itasca County, 426 U.S. 373 (1976). 
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IV. - 
Conclusion 

The questions presented are purely a matter of statutory and constitutions I 
6 1 authorized multiple punishments when it enacted the Tribal Constitution in 1988. Th e( 

4 

5 

7 1 PYT Constitution calls for sentences of up to one year for "each" offense. There is nd 

construction. 

Firstly, the Pascua Yaqui Tribal Council intended to punish separate evils an 

9 (more than one offense. The mere fact that temporally one of these offenses may hav 4 
8 

10 (occurred near in time to another offense is irrelevant to the issue of whether there wa 4 

prohibition in imposing those sentences consecutively when the defendant has cornmitte 4 
l 1  (more than one offense. Appellant's argument is essentially when two or more offense 4 
l2 1 are committed at more or less the same time the sentencing Court only has authority t ol 

sentence for one year, no matter how many offenses may have occurred. As discussed, 

the argument would lead to the untenable argument that if a defendant shoots and kills 

five people in one shooting spree over a time frame of 30 seconds, or perhaps a minute, 

these offenses can only be punished by a single one-year sentence. Nothing in either the 

Tribe's law or the ICRA leads to this conclusion. The Tribal Courts have discerned no 

problem with the concept of consecutive sentencing, and have imposed consecutive 

sentences, when appropriate, since 1988. The Tribal Council of the PYT has observed 

this practice since 1988 and has not changed the Tribe's laws to impose a prohibition on 

consecutive sentencing at any time since 1988. In short, the plain language of the PYT 

Constitution, which grants sentencing authority to the Tribal Trial Court to impose 

sentences as it deems appropriate, controls in this case, as it has since 1988. 

Secondly, the laws and practices of the Pascua Yaqui Tribe in the area of' 

consecutive sentencing are consistent with each the ICRA, persuasive federal case law, 

and the Tribe's own common law, customs, and traditions. There are no known appellate 

level cases that establish, in any jurisdiction, the concept that an Indian court cannot 

impose consecutive sentences for separate offenses. 

1 

Case 3:09-cv-08065-PGR   Document 56-1    Filed 01/11/10   Page 18 of 20



Nothing in Art 1, l(g), of the Pascua Yaqui Constitution prohibits consecutiv 

1 sentences. To the contrary, the Pascua Yaqui Constitution permits sentencing of up t 

4 1 sentencing. Therefore, the PYT Tribal Court's practice of imposing consecutik 

3 

5 1 sentences for multiple offenses is in harmony with the Indian Civil Rights Act. Th 

one year imprisonment for "an offence." Nothing in the ICRA prohibits consecutiv 

6 I Appellant's misguided construction that either the Pascua Yaqui Constitution or tl- 

RESPECTFULLY SUBMITTED this 27th day of April, 2009. 
I 
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