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C. The Court Has No Subject Matter Jurisdiction, Or, In the Alternative,
Plaintiff Fails to State a Claim, Over the ADA and the FLMA Because the Alaska
Native Claims Settlement Act Exemption Applies to Claims Alleged Under These

Federal Employment Discrimination Statutes.
Plaintiff’s ADA and FMLA claims, Counts IT and III, are factually and legally identical

to her Title VII claim. All three claims are identical because Plaintiff alleges the same fact
pattern and the three laws cover the same ground, prevention of unlawful discrimination in
employment decisions. The purpose of Title VII is to prohibit and prevent unlawful
discriminatory employment practices. See 42 U.S.C. § 2000e-2(a). The purpose of Titles I and
V of the ADA likewise is to combat unlawful discrimination in the same areas of employment,
namely “job application procedures, the hiring, advancement, or discharge of employees,
employee compensation, job training, and other terms, conditions, and privileges of
employment.” 42 U.S.C. § 12112(a). Similarly, the FMLA was enacted to combat employment
discrimination. The statute’s purpose is to “minimize[] the potential for employment |
discrimination on the basis of sex by ensuring generally that leave is available for eligible
medical reasons (including maternity-related disability) and for compelling family reasons, on a
gender-neutral basis.” 29 U.S.C. § 2601(b).

Because the ADA and FMLA have purposes and coverage virtually identical to the
purposes and coverage of Title VII, in order to fulfill -- and not defeat -- Congress’s intention
regarding the ANC exemption, it is necessary to apply the ANC exemption from Plaintiff’s Title
VII claim to her claim regardless of Plaintiff’s effort to plead the ADA and the FMLA. See

Wardle v. Ute Indian Tribe, 623 F.2d 670, 673 (10th Cir. 1980) (footnote omitted):

Each of the statutes invoked by plaintiffs is a broad, general provision
guaranteeing equal rights and equal protection or prohibiting racial
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discrimination. ... On the other hand, 42 U.S.C. § 2000e specifically exempts

Indian tribes from compliance with the prohibition against discriminatory

discharge from employment. Under such circumstances, the specific provisions

control over the more general ones.

Here, as in Wardle, the logical application of the exemption for Alaska Native
Corporations extends to the same claim for employment discrimination under the ADA and
FMLA. To hold otherwise effectively nullifies ANCSA § 1626(g) and takes away the exemption
that Congress wanted ANCs to have.

Defendants do recognize, as they must, the Fourth Circuit’s disagreement with Wardle in
Aleman, but respectively submit that adhering to Aleman does not dictate a result contrary to
Wardle. Aleman based its contrary ruling on an analysis of the great differences between
Section 1981 and Title VIL. Section 1981 is a broad contract statute, covering all aspects of
making and enforcing agreements and commercial transactions. Employment agreements are but
one subset of the far greater set of Section 1981. Title VII, on the other hand, is limited to that
one subset. To apply a cosmological analogy, Section 1981 is a galaxy in which employment is
one of an untold number of solar systems. In Title VII, employment is the galaxy. In Aleman,
the Fourth Circuit would not let barred access to one solar system prohibit access to the entire
galaxy:

...Section 1981 does not apply solely to employers or employment

discrimination. Section 1981’s prohibition on racial discrimination in the making

and enforcement of contracts has long been applied to relationships far afield of

employment.

485 F.3d at 211.
In the present case, however, Title VII, the ADA and the FMLA cover the same legal

territory, i.¢., unlawful discrimination in employment. The ADA explicitly applies the identical

remedial and procedural requirements as Title VII. See 42 U.S.C. § 12117(a). The ADA states
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that “[t]he powers, remedies, and procedures set forth in sections 2000e-4, 2000e-5, 2000e-6,
2000e-8, and 2000e-9 of this title [sections 703, 706, 707, 709 and 710 of the Civil Rights Act of
1964] shall be the powers, remedies, and procedures this subchapter provides to the Commission,
to the Attorney General, or to any person alleging discrimination on the basis of disability in
violation of any provision of this chapter, or regulations promulgated under section 12116 of this
title [section 106], concerning employment.” Id. Additionally, Titles I and V of the ADA
pertain exclusively to employment discrimination and the definition of an eligible employer
under the ADA is identical to the definition contained in Title VII, including the exclusion of
Indian tribes from the statute’s liabilities. See 42 U.S.C. § 12111(5). Thus, under Wardle, and

not precluded under Aleman’s analysis and holding, CSSI and CSGI are exempt from ADA

liability and Count II should be dismissed.

This same reasoning applies to Plaintiff’s FMLA claim and it too must be dismissed. Just
as with Title VII, the FMLA was exclusively enacted to combat workplace and employment
discrimination. See 29 U.S.C. §§ 2601(b), 2611(4). These matching purposes and coverage
place Plaintiff’s FMLA claim squarely within Wardle and outside the distinguishing reasoning of

Aleman.

1. CONCLUSION

For the reasons stated above, Defendants Chugach Government Services, Inc. and
Chugach Support Services, Inc. respectfully request that this Court dismiss with prejudice
Counts [, II, and 1T of Plaintiff’s Complaint for lack of subject matter jurisdiction, pursuant to
Fed. R. Civ. P. 12(b)(1), or in the alternative, dismiss for failure to state a claim for which relief
can be granted, pursuant to Fed. R. Civ. P. 12(b)(6); and that the Court grant Defendants such

other relief to which Defendants are entitled.

~
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