












THE SUPREME COURT - COMMENT

Young sapped state sovereign immunity of any real bite, leaving only a
narrow domain within which to operate. 168 Young's well-known fic-
tion is that, when a state official violates valid federal law, he is
"stripped of his official or representative character and [is] subjected in
his person to the consequences of his individual conduct."1 69 Everyone
now recognizes that nothing but a fiction is involved,170 one designed,
as the Court subsequently recognized, "to permit the federal courts to
vindicate federal rights and hold state officials responsible to 'the
supreme authority of the United States." 7 ' Young is "an exception"
(a massive, judge-made exception) to the Eleventh Amendment. 72

To characterize Young as an exception, however, gets matters
nearly backward: the Eleventh Amendment is an exception to
Young.173 Because Young explicitly proceeded on the premise that the
Fourteenth Amendment had not narrowed the Eleventh Amend-
ment,' 74 the Court's reasoning extended to the prospective vindication

compel their compliance with state law. See id. at io3-o6. In the Pennhurst Court's view, be-
cause a federal court's grant of relief against state officials on the basis of state law does not
vindicate the supreme authority of federal law, and because such an action represents a great
intrusion on a state's sovereignty, the justification for the Young doctrine "disappears" in the
context of state law. See id. at io6. See generally Shapiro, supra note 15, at 84-85 (criticizing
Pennhurst for approaching the sovereign immunity doctrine with an unjustified deference and for
substantially limiting the accountability of government officials to individuals harmed by a viola-
tion of state law).

168 The narrow domain consists, inter alia, of suits that for some reason cannot be recast

against a state official, see Seminole Tribe, 1i6 S. Ct. at 1132; suits in which the official's duty is
only discretionary, see Young, 209 U.S. at 158; suits in which the only remedy requested is retro-
spective money damages that would be paid from the state treasury, see Edelman v. Jordan, 415
U.S. 65i, 664-71 (i974); and suits against a state official for a violation of state law, see
Pennhurst, 465 U.S. at io3-o6. (In the second example, the doctrine is, of course, unnecessary.)

169 Young, 209 U.S. at i6o. The Eleventh Amendment thus did not bar a suit against a state

officer:
The answer to all this is the same as made in every case where an official claims to be
acting under the authority of the State. The act to be enforced is alleged to be unconstitu-
tional, and if it be so, the use of the name of the State to enforce an unconstitutional act to
the injury of complainants is a proceeding without the authority of and one which does
not affect the State in its sovereign or governmental capacity. It is simply an illegal act
upon the part of a state official in attempting by the use of the name of the State to
enforce a legislative enactment which is void because unconstitutional.

Id. at i59.
170 Although some have recognized "a fictive quality" inherent in the Young doctrine, CHARLES

ALAN WRIGHT, ARTHUR R. MILLER & EDWARD M. COOPER, FEDERAL PRACTICE & PROCEDURE

§ 3524, at 154 (2d ed. 1984), it is, on the contrary, a "fiction that there ever existed a broad
doctrine of sovereign immunity that, outside of a few specific areas, barred relief at the behest of
individuals complaining of government illegality." HART & WECHSLER, supra note 12, at
1015-16.

171 Pennhurst, 465 U.S. at io5 (quoting Young, 209 U.S. at i6o). Professor Shapiro has indi-
cated that the fiction might be a "silver lining" that prevents a troublesome enlargement of sover-
eign immunity. Shapiro, supra note IS, at 84-85.

172 Puerto Rico Aqueduct & Sewer Auth. v. Metcalf & Eddy, Inc., 5o6 U.S. 139, 146 (1993).

"The doctrine of Ex parte Young ... is regarded as carving out a necessary exception to Eleventh
Amendment immunity." Id.

173 See HART & WECHSLER, supra note 12, at iox5-i6.

174 See supra note i65.
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of all federal rights, including rights created under Article I, Section 8.
The law reports are, accordingly, full of suits against public officials to
enforce federal statutory rights. 75 Seminole Tribe will have no signifi-
cant impact on the actual authority of federal courts to enforce these
federal laws prospectively against states in suits by private persons. In
Seminole Tribe, the tribe named the Governor of Florida as an addi-
tional defendant;17 6 both the tribe and the United States relied heavily
on Young. 17 7 Indeed, the United States opened its argument with a
discussion of Young's applicability to the case and suggested that the
Court need not even address the issue of the state's suability. 78

Although the Seminole Tribe majority ultimately found Young inappli-
cable, 179 the Court gave no indication that it intended to question
Young. Quite to the contrary, the majority reaffirmed Young in several
instances.' 80 Thus, the Court's opinion should not radiate much un-
certainty in the Young context.' 8 '

Yet Seminole Tibe's majority, despite professing fidelity to Young,
did find Young to be something of a public relations problem. If the
suit could be maintained against the Governor but not against the
state, then when all was said and done the Court's sharp divisions
over sovereign immunity concerned only the caption on the tribe's
complaint. 82 Confronted with Young, the Eleventh Circuit had as-
serted that Young did not authorize suits to force an official "to under-
take a discretionary task."1 83 The court of appeals stressed that
governors had discretion under IGRA not only over the content of a

175 See, e.g., Edelman v. Jordan, 415 U.S. 65r, 653 (1974).

176 See Seminole Tribe, 1i6 S. CL at I121.
177 See Brief for Petitioner at 23-31, Seminole Tribe (No. 94-12); Brief for United States as

Amicus Curiae Supporting Petitioner at 12-I9, Seminole Tribe (No. 94-12).
178 See Brief for the United States as Amicus Curiae Supporting Petitioner at 12-19, Seminole

Tribe (No. 94-12); id. at ig n.5.
179 See Seminole Tribe, 116 S. Ct. at 1132-33.
180 See id. at r131 nn.14 & i6, 1133 n.17.
181 Hopefully, the Court will reassert the validity of Young in Coeur d'Alene Tibe v. Idaho, 42

F.3d 1244 (9 th Cir. 1994), cert. granted, I16 S. Ct 1415 (z996), which involves a suit against the
state and state officials by individuals who assert a federal claim to possession or ownership of
property and who seek to quiet title in the tribe to beds, banks and waters of all navigable water
courses within the 1873 boundaries of the tribe's reservation. See id. at 1247. The district court
dismissed the tribe's complaint, and the court of appeals affirmed dismissal with respect to the
state. See id. at 1247-48. The court of appeals also held that the state officials could be required
to comply with federal law for the future. See id. at 1251. For a discussion of the possible
preclusive effect in state court of federal court determinations of state liability, see note 162
above.

182 Cf David P. Currie, Sovereign Immunity and Suits Against Government Officers, z984 SuP.
CT. REv. 149, 151 n.hi ("People are not likely to amend constitutions just to change captions on
complaints.").

183 Seminole Tribe v. Florida, ii F.3d io16, 1028 (i1th Cir. 1994) (citing Young, 209 U.S. at
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potential compact but also (it believed) over whether to bargain at
all.' 84

The discretion argument bristles with difficulties. At the remedial
stage, for example, state implementation of federal court decrees often
assumes the exercise of significant discretion by state officials.'8 5

Framed, however, in terms of the underlying substantive obligation,
the discretion argument becomes more attractive: the negotiating
"duty" IGRA imposed is, as respondents suggested, too indefinite in
nature to be capable of judicial enforcement 8 6 If that is so, IGRA
would violate Article III's case or controversy requirement, not the
Eleventh Amendment. 8 7

Before the Supreme Court, respondents relied upon the Eleventh
Circuit's discretion analysis."' The tribe and the United States coun-
tered that there was a federal statutory requirement that the Governor
negotiate in good faith. The Governor had discretion as to the terms
of the compact, not over whether to negotiate.' 8 9 Whatever the merits
of this controversy, the majority avoided it. Instead, drawing on its
Bivens jurisprudence, 190 the Court concluded that Congress intended
IGRA's remedial scheme to be exclusive: "[W]here Congress has pre-
scribed a detailed remedial scheme for the enforcement against a State
of a statutorily created right, a court should hesitate before casting
aside those limitations and permitting an action against a state officer
based upon Ex parte Young." 19 1 Otherwise, the limited duty and the
"quite modest set of sanctions" Congress imposed would be "superflu-

184 See id. at 1028-29. The court of appeals also concluded that IGRA authorized a suit
against the state, rather than an officer, because it did not directly impose duties on any specific
state officer. See id. at 1029. The Young doctrine was thus inapplicable. See id.

18S Legislative redistricting provides a good example. Cf. Vera v. Bush, No. CIV. A. H-94-

0277, 1996 WL 442314, at *12-*3 (S.D. Tex. Aug. 6, 1996) (ordering interim redistricting of
congressional districts after Texas failed to adopt a remedial redistricting plan despite a Supreme
Court ruling that current voting districts were unconstitutional).

186 See Brief of Respondents at 32-33, Seminole Tribe (No. 94-12). Respondents argued that if
the state could refuse to negotiate, willingness to negotiate would itself be discretionary. There-
fore, negotiating "is not a ministerial duty for which a mandatory injunction will lie." Id. at 32.

187 The complaint must assert a claim of right sufficiently definite to be judicially enforceable.

See Wright v. City of Roanoke Redev. & Hous. Auth., 479 U.S. 418, 430-32 (1987) (holding that
an enforceable right must be "sufficiently specific and definite'; see also Henry Paul Monaghan,
Federal Statutory Review Under Section z983 and the APA, 9i CoLuM. L. REV. 233, 243, 248

(i99i) (comparing the nature of enforceable primary federal statutory rights with those enforcea-
ble under § 1983).

188 See Seminole Tribe, ii F.3d at 1028-29; Brief of Respondents at 31-35, Seminole Tribe
(No. 94-12).

189 See Brief for Petitioner at 25-29, Seminole Tribe (No. 94-12); Brief for the United States as
Amicus Curiae Supporting Petitioner at 15-17, Seminole Tribe (No. 94-12).

190 In Bivens, the Court held that the petitioner was entitled to money damages from federal
officers for injuries resulting from federal agents' Fourth Amendment breach. See Bivens v. Six
Unknown Named Agents of Fed. Bureau of Narcotics, 403 U.S. 388, 397 (1971).

191 Seminole Tribe, 116 S. CL at 1132.
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ous" because Young provided "more complete and more immediate re-
lief," including sanctions for contempt. 192

At first blush, the Seminole Tribe Court's analysis of Young is un-
convincing. 193 Surely Congress would prefer some federal court rem-
edy to no remedy.194 And why should Young necessarily entail a
remedial scheme different from IGRA's? Jurisdiction to hear (which
Young helps to secure by removing the Eleventh Amendment bar) and
the appropriate remedy, once jurisdiction is exercised, result from dif-
ferent inquiries. IGRA could be read to define the scope of the avail-
able rights and remedies. Yet this analysis might raise a further
problem, namely, the extent to which Congress can eliminate the con-
tempt power once it decides to confer jurisdiction on the federal
courts. 195 Or is the response that no "contempt" could occur because
the duty to negotiate was, as the United States said, a "conditional
one"?1

9 6

The majority was correct in rejecting an underlying action against
the Governor in Seminole Tribe, although I would put its point differ-
ently: the suit against the Governor failed to state a claim for relief. 97

To see why, we must return to Young itself. Simplified, Young in-
volved railroad shareholders seeking to enjoin the state attorney gen-
eral from enforcing state railroad rates on the ground that they were
confiscatory.' 9  State law precluded any other effective way to make
such a challenge. 99 Young did more than simply rationalize the
Court's prior precedents limiting state sovereign immunity; it also nec-
essarily assumed the existence of an implied right of action for equita-
ble relief against state officials. This right was grounded in the

192 Id. at 1132-33.
193 Though the Court may have been concerned that a federal court might have held the Gov-

ernor in contempt for following state law, Young creates the same predicament.
194 See HART & WECHSLER SUPPLEMENT, supra note i2, at 47.
195 "Courts invested with the judicial power of the United States have certain inherent author-

ity to protect their proceedings and judgments in the course of discharging their traditional re-
sponsibilities." Degen v. United States, ix6 S. Ct. 1777, 1780 (1996).

196 Brief for the United States as Amicus Curiae Supporting Petitioner at x7, Seminole Twbe
(No. 94-I2).

197 Justice Souter's dissent acknowledged that Young could be limited in actions based on fed-
eral statutes, but he vigorously denied that IGRA had done so. See Seminole Tribe, xx6 S. Ct. at
ii8o-8i (Souter, J., dissenting). Justice Souter argued that "[n]o clear statement of intent to dis-
place the doctrine of Ex parte Young occurs in IGRA." Id. at i18i. He also claimed that Con-
gress could not "possibly have intended to jeopardize the enforcement of the statute by excluding
application of Young's traditional jurisdictional rule." Id. at 1184. He objected to any doctrine of
implied congressional displacement of Young. See id. at i8o. Justice Souter's approach, how-
ever, would cause a dramatic shift in the Court's jurisprudence; the Court apparently would have
to return to the days before Cannon v. University of Chicago, 441 U.S. 677 (1979), see infra note
203, when it regularly inferred causes of action from statutes. Such a change is unwarranted. In
promulgating IGRA, Congress was aware of its obligation to create a remedy; still, it chose not to
act to give a claim for relief against state officials. Given this legal landscape, it is not clear
under Justice Souter's reasoning how Congress would not create a remedy if it wished.

198 See Young, 209 U.S. at 145-47.
199 See id.
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Constitution; the Court thereby established the existence of "arising-
under" jurisdiction.20 0  Whether the right of action was created by the
Constitution itself or was simply a matter of constitutional common
law need not be explored here.20 1 This portion of Young, however, is
not relevant when a suit is based on a federal statute, nor are Bivens
and its progeny, except by way of analogy. The crucial issue in Semi-
nole Tribe was whether the tribe stated a cognizable statutory claim
for relief against the Governor. Even if IGRA imposed a concrete
duty on the Governor and established a "primary right" in the tribe, a
right of action against the Governor must exist to sustain a lawsuit.20 2

IGRA creates no such privately enforceable remedial right of action,
either expressly or by implication. 203 Given the Court's current aver-
sion to inferring causes of action in statutes, Congress's failure to cre-
ate an express private right of action against state officials implies that
Congress did not intend there to be one. Moreover, albeit more tenu-
ously, IGRA can also be interpreted as foreclosing use of § 1983 to
provide the requisite remedial right.20 4

200 See id. at 145 (declaring that the circuit court had jurisdiction over the case because "it

involved the decision of Federal questions arising under the Constitution of the United States");
cf. HART & WECHSLER, supra note 12, at xo65 (questioning whether the Young court "recognized
a judicially implied federal cause of action for injunctive relief under the Fourteenth Amend-
ment"). There was no diversity jurisdiction in Young. See Young, 209 U.S. at 143.

201 Cf. Monaghan, supra note 27, at 23-25 (arguing that Bivens is an example of constitutional

common law). In the absence of "an exclusive federal remedy that is as effective as the fullest
state remedy[,]... federal courts should invalidate any effort to preempt state remedies." Akhil
Reed Amar, Of Sovereignty and Federalism, 96 YALE LJ. 1425, 1519 (1987).

202 See Monaghan, supra note 187, at 238-41 (criticizing Shaw v. Delta Airlines, Inc., 463 U.S.
85 (1983), which seemed to dispense with any right of action analysis in a suit for declaratory and
equitable relief based upon claims of federal preemption); see also HART & WECHSLER, supra
note 12, at 947-48, 1137 (discussing Shaw and questioning whether there is "an implied federal
declaratory and injunctive remedy that does not depend on the existence or interpretation of the
Declaratory Judgment Act").

203 The Court is unlikely to find implied rights of action in newly minted legislation. See
Cannon v. University of Chicago, 44I U.S. 677, 718 (x979) (Rehnquist, J., concurring) ("Congress,
at least during the period of the enactment .... tended to rely to a large extent on the courts to
decide whether there should be a private right of action, rather than determining this question for
itself.... [T]he ball, so to speak, may well now be in [Congress's] court."); id. at 749 (Powell, J.,
dissenting) ("[W]e should not condone the implication of any private action from a federal statute
absent the most compelling evidence that Congress in fact intended such an action to exist.");
HART & WECHSLER, supra note 12, at 841 (stating that "post-Cannon decisions recognizing a new
implied tight of action are extremely rare"). By contrast, statutes that were enacted during the
heyday of implied rights of action continue to receive the benefit of that fact. See Morse v.
Republican Party, 116 S. Ct. 1i86, 1211 (1996) (opinion of Stevens, J.) (arguing that evaluation of
whether a private right of action exists under the Voting Rights Act depends on the legal context
at the time Congress enacted the act); Merrill Lynch, Pierce, Fenner & Smith v. Curran, 456 U.S.
353, 381 (1982).

204 Although implied preemption of § 1983 claims is not favored, see Monaghan, supra note

x87, at 247-48, the Court's finding that the remedial scheme in IGRA was particularly compre-
hensive would also argue that § 1983 actions are foreclosed. See Middlesex County Sewerage
Auth. v. National Sea Clammers Ass'n, 453 U.S. 1, 20-2X (i98i) (ruling that the existence of
"express remedies" in a statute "demonstrates not only that Congress intended to foreclose implied
private actions but also that it intended to supplant any remedy that otherwise would be avail-
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Seminole Tribe does not disturb the doctrine of Young. Unless
Congress provides otherwise, Young permits prospective federal court
relief against state officials.205 If the reality is that state officials can
still be held accountable under Young and under statutory schemes
that furnish remedies against state officials (provided that these reme-
dies do not violate other constitutional provisions, such as the Tenth
Amendment), then being unable to sue the state eo nomine in federal
court will prevent a federal forum only in rare situations, 20 6 like Semi-
nole Tribe, in which Congress has provided a remedy against the state
but not against the state officials. In such cases, however, the plain-
tiffs may still have recourse in state courts under Reich and like cases,
assuming no exclusive federal jurisdiction.

VII. CONCLUSION

At the bottom of the current state sovereign immunity debate, how
much beyond mere symbolism - a factor I do not underestimate in
constitutional law - is at stake? Seminole Tribe's majority declared
that it is an "indignity" to subject a state to the judicial tribunals of
the United States at the "instance of private parties.120 7 The idea that
a state, an utterly abstract entity, has feelings about being sued by a
private party when "its" highest officials are regularly so sued surely
strains credulity.203 Indeed, in another federalism case, the Court sug-
gested that states serve as functional entities in the constitutional con-
text: "The Constitution does not protect the sovereignty of States for
the benefit of the states or state governments as abstract political enti-
ties .... To the contrary, the Constitution divides authority between
federal and state government for the protection of individuals."20 9

In rejecting Justice Souter's examination of the English common
law origins of sovereign immunity, the Seminole Tribe majority
claimed that Hans v. Lousiana "found its roots not solely in the com-
mon law of England, but in the much more fundamental 'jurispru-
dence in all civilized nations,' 210 and once again quoted from The
Federalist No. 81: "sovereign immunity 'is the general sense and the

able under § 1983"); HART & WECHSLER, supra note 12, at 1134-37 (discussing the Court's deci-
sion in Middlesex County Sewerage, "statutory supersession" of remedies under § 1983, and the
availability of § 1983 remedies in cases in which a federal statute preempts state law).

205 See supra p. 130-31.
206 See supra note 168.
207 Seminole Tribe, I16 S. CL at 1124 (quoting Puerto Rico Aqueduct & Sewer Auth. v. Met-

calf & Eddy, Inc., 5o6 U.S. 139, 146 (1993)) (internal quotation marks omitted).
208 Justice Stevens noted, in my view correctly, that "preventing 'indignity' ... is an 'embar-

rassingly insufficient' rationale for the [constitutional] rule" of state sovereign immunity. Seminole
Tribe, 116 S. CL at 1143 (Stevens, J., dissenting) (quoting Puerto Rico Aqueduct, 506 U.S. at 151
(Stevens, J., dissenting)).

209 New York v. United States, 5o5 U.S. 144, i8i (1992).

210 Seminole Tribe, 116 S. Ct. at 1130 (quoting Hans v. Louisiana, 134 U.S. 1, 17 (i89o) (quot-
ing Beers v. Arkansas, 61 U.S. (2o How.) 527, 529 (858)) (internal quotation marks omitted)).
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general practice of mankind.' 2 11 We are not informed of the contem-
porary practice of "civilized nations," nor, indeed, even of what nations
come within this ambit. Hamilton wrote to assuage general fears that
the new government might compel the states to follow the "civilized"
course of actually paying their just debts.2 12 The majority's devotion
to this doctrine of state sovereign immunity is, accordingly, mystify-
ing.2 13 In the end, Seminole Tribe simply perpetuates a questionable
line of reasoning, the negative effects of which may in any event be
circumvented. State sovereign immunity remains the exception, not
the rule, the rhetoric of state sovereignty notwithstanding.

211 Id. (quoting THE FEDERALIST No. 81, at 487 (Alexander Hamilton) (Clinton Rossiter ed.,
xg6i)).

212 See THE FEDERALIST No. 81, at 487-88 (Alexander Hamilton) (Clinton Rossiter ed., ig6i).
213 Any real federalism concerns can be accommodated by doctrines less "blunt" than sovereign

immunity. See Shapiro, supra note I5, at 79.
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