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 Defendants, Seminole Tribe of Florida, a federally recognized Indian tribe (Seminole Tribe)1; 

Seminole Police Department, a subordinate governmental unit of the Seminole Tribe of Florida (SPD); 

William Latchford, Chief of Police of the Seminole Police Department (Chief Latchford) and Johnny 

Nuckles, a duly authorized officer and employee of the Seminole Police Department (Officer Nuckles), by 

and through their undersigned attorneys, hereby move pursuant to Rule 12(b)(1) and (6) of the Federal 

Rules of Civil Procedure for an order dismissing the claims set forth in plaintiff’s Amended Complaint for 

lack of subject matter jurisdiction and for failure to state a claim upon which relief may be granted, based 

upon the entitlement of each of these Defendants to immunity from suit under the doctrine of tribal 

sovereign immunity as well as Plaintiff’s failure to plead facts sufficient to state a claim arising under 42 

U.S.C. § 1983, against these Defendants.  As grounds for this motion, the substantial matters to be argued 

are on follows:  

I.  FACTUAL BACKGROUND 

On or about December 11, 2008, William Perry filed a complaint in this Court seeking 

damages against all parties named herein other than the Seminole Tribe of Florida based upon an arrest 

that occurred on or about September 15, 2007 on the Tampa Reservation of the Seminole Tribe of 

Florida while Plaintiff was allegedly picking up his girlfriend at the Seminole Hard Rock Hotel & 

Casino – Tampa which is located on the Tampa Reservation of the Seminole Tribe of Florida.  

                     
1 Plaintiff has also named Seminole Hard Rock Casino, Inc., a Florida corporation as a party 
defendant.  It appears from the context of the allegations contained in the Amended Complaint that 
Plaintiff’s allegations pertain to the facility located on the Tampa Reservation of the Seminole Tribe of 
Florida more commonly known as the Seminole Hard Rock Hotel & Casino – Tampa.  This is not 
owned or operated by Seminole Hard Rock Casino, Inc. but rather is owned and operated by the 
Seminole Tribe of Florida as a subordinate governmental unit of the Tribe itself.  In view of the fact 
that Plaintiff has sued the Seminole Tribe of Florida and the Seminole Tribe of Florida also does 
business under the name Seminole Hard Rock Hotel & Casino – Tampa, the party that Plaintiff 
apparently intended to name appears to be before the Court since the “party” is actually the Seminole 
Tribe of Florida doing business as Seminole Hard Rock Hotel & Casino – Tampa which is owned and 
operated by the Seminole Tribe pursuant to the Indian Gaming Regulatory Act as set forth in 25 U.S.C. 
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Thereafter, on or about March 24, 2009, prior to any of the moving defendants filing a response to the 

complaint, Plaintiff filed an Amended Complaint, apparently as a matter of right under the Federal 

Rules of Civil Procedure.   

In the Amended Complaint, Plaintiff’s claim is based upon his arrest by Officer Nuckles on the 

property of the Seminole Hard Rock Hotel & Casino in Tampa while Plaintiff was allegedly waiting 

for his girlfriend. He contends that jurisdiction of the court is predicated upon a violation of his rights 

under 42 U.S.C. §§ 1983 and 1988 as well as rights secured to Plaintiff by the First, Fourth, Fifth, 

Eighth and Fourteenth Amendments to the United States Constitution.  Jurisdiction of Plaintiff’s 

claims are predicated upon federal question jurisdiction arising under 28 U.S.C. § 1331 and 1343.  

Under 28 U.S.C. § 1343(a)(3), the District Courts of the United States are granted original jurisdiction 

of an civil action authorized by law to be commenced by any person to redress the deprivation, under 

color of any state law, statute, ordinance, regulation, custom or usage of any right, privilege or 

immunity secured by the Constitution of the United States or by any act of Congress providing for the 

equal rights of citizens within the jurisdiction of the United States.  Plaintiff sets forth in this complaint 

that he is a citizen of the United States entitled to invoke this statute as against the moving defendants. 

 (Amended Complaint at ¶¶ 1-4).   

The facts upon which Plaintiff’s claims are based are set forth in the Amended Complaint.  

Plaintiff contends that at all times material hereto, Officer Nuckles was a police officer employed by 

the SPD to perform law enforcement duties at the Seminole Hard Rock Casino in Hillsborough 

County, Florida, and was assigned to the Seminole Hard Rock Casino parking area.2  Plaintiff 

 
§ 2701, et seq. 
2 This allegation is what Plaintiff mistakenly utilizes to tie his allegations to the party named 
Seminole Hard Rock Casino, Inc.  The casino to which Plaintiff is actually making reference is known 
as Seminole Hard Rock Hotel & Casino – Tampa which is owned and operated by the Seminole Tribe 
of Florida as a subordinate governmental unit of the Tribe itself.  The casino is regulated by the Indian 
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at ¶¶ 5-6).  

                                                                     

correctly states that at all times material to the complaint, Officer Nuckles was acting as the agent, 

servant and employee of the SPD and the Seminole Tribe.  (Amended Complaint 

According to the Amended Complaint, Chief Latchford is the duly appointed Chief of Police of 

the SPD, a subordinate governmental unit of the Seminole Tribe.  At all times material to the 

complaint, Plaintiff alleges that Chief Latchford was the commanding officer of Officer Nuckles, 

through a chain of command recognized in law enforcement, through which Chief Latchford assumed 

ultimate command responsibility for training, supervision and conduct of SPD officers, including 

Officer Nuckles.  (Amended Complaint at ¶ 8).   

In paragraph 9 of the Amended Complaint, Plaintiff contends that Seminole Hard Rock Casino, 

Inc. is a Florida corporation which employed Officer Nuckles and Chief Latchford.  As noted, the 

property described in the complaint is actually the Seminole Hard Rock Hotel & Casino which is 

owned and operated by the Seminole Tribe of Florida in accordance with the Indian Gaming 

Regulatory Act, 25 U.S.C. § 2701, et seq. (the IGRA) as well as rules and regulations promulgated by 

the National Indian Gaming Commission (NIGC) through which the Seminole Tribe conducts gaming 

on tribal trust lands under the jurisdiction of the Seminole Tribe, including the Tampa Reservation of 

the Seminole Tribe.  

Plaintiff contends that on or about September 15, 2007 at approximately 0300 hours, Plaintiff 

went to the Seminole Hard Rock Hotel & Casino to pick up his girlfriend while driving in his 2008 

Nissan Titan truck.  (Amended Complaint at ¶ 10 and 11).  Once again, the property described by 

Plaintiff where he went to pick up his girlfriend was the Seminole Hard Rock Hotel & Casino on the 

Tampa Reservation of the Seminole Tribe.  Plaintiff contends that at the time that he went to pick up 

his girlfriend on that morning, he was not sleepy, under the influence of alcohol or experiencing any 

 
Gaming Regulatory Act, 25 U.S.C. § 2701, et seq. 
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psychotic episode.  He further contends that he was not speeding, driving recklessly or presenting any 

harm to anyone.  (Amended Complaint at ¶¶ 10-13).  Plaintiff states that while he was looking for a 

parking space at the Seminole Hard Rock Hotel & Casino, Officer Nuckles approached him and 

demanded to see his drivers’ license.  Plaintiff apparently did not display his drivers’ license but 

instead told Officer Nuckles that he was waiting for a friend.  He also inquired of Officer Nuckles 

whether he had done anything wrong.  At that point, Plaintiff alleges that Officer Nuckles accused him 

of drinking while operating a motor vehicle and demanded that he exit his vehicle to take a field 

sobriety test.  (Amended Complaint at ¶¶ 14-16). Plaintiff next contends that when he received a 

telephone call from his girlfriend on his cellular phone, Officer Nuckles began to unsuccessfully search 

Plaintiff for contraband but that no contraband was found.   

According to Plaintiff, Officer Nuckles handcuffed and arrested Plaintiff, and transported him 

to the Hillsborough County Jail on charges of driving under the influence and resisting arrest without 

violence; however, Plaintiff contends that there were no grounds for his arrest.  He also contends that 

the arrest effected by Officer Nuckles was performed in front of other police officers in full view of 

people in the Tribe’s casino.  (Amended Complaint at ¶¶ 17-21).  Plaintiff further contends that at the 

time he was handcuffed, he told Officer Nuckles that the cuffs should be placed in front of him 

because he previously had brain surgery some nine (9) years before which left him unable to bend his 

right arm.  Notwithstanding the alleged disclosure and request, Plaintiff claims that Officer Nuckles 

bent his arm back, thereby causing Plaintiff to experience “..excruciating pain and suffering.”  

(Amended Complaint at ¶ 18).   

In his Amended Complaint, Plaintiff claims that each of the moving defendants knew of the 

alleged vicious propensities of Officer Nuckles and allowed him to continue to have contact with the 

public without taking any effective action to prevent Officer Nuckles and other Seminole Police 
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personnel from engaging in misconduct of the type alleged by Plaintiff in the Amended Complaint.  

Moreover, Plaintiff contends that he was subjected to an “institutionalized practice of the Seminole 

Police Department…” which was ratified by the Defendants herein who, with prior notice of the 

“vicious propensities” of Officer Nuckles, took no steps to train him, correct his abuse of authority or 

discourage the alleged unlawful use of authority. (Amended Complaint at ¶¶ 22-26).  Plaintiff then 

contends that notwithstanding the moving defendants allowed criminal charges to be filed against him 

at the Hillsborough County Criminal Court, thereby causing restrictions on Plaintiff’s liberty including 

the necessity of posting bail.  (Amended Complaint at ¶ 22).  Plaintiff further asserts that all changes 

brought by Officer Nuckles were terminated in favor of Plaintiff by an order of dismissal rendered on 

September 8, 2008.  Plaintiff claims that as a result of the misconduct described in the Amended 

Complaint, he has experienced humiliation, emotion distress, pain and suffering and attorneys’ fees, 

among other damages. (Amended Complaint at ¶¶ 22-24).   

Among other police misconduct, Plaintiff asserts that Chief Latchford and the other moving 

defendants authorized, tolerated and ratified misconduct consisting of a failure to properly discipline, 

restrict and control tribal police employees, including Officer Nuckles, known to be irresponsible with 

their dealings with citizens in the community, and by failing to take adequate precautions in hiring, 

promoting and retaining police personnel including, specifically, Officer Nuckles.  (Amended 

Complaint at ¶¶ 26-27).    

The gist of Plaintiff’s Amended Complaint is set forth in paragraph 30.  Plaintiff asserts that the 

conduct alleged in the Amended Complaint was engaged in by Officer Nuckles “…under color of state 

law authority…”.  He further alleges that the other moving defendants are responsible because of its 

authorization, condemnation, and ratification which he contends resulted in Plaintiff being deprived of 

rights secured to him under the United States Constitution and the laws of the United States which 
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include, but are not limited to, Plaintiff’s First Amendment right to freedom of expression, his Fourth 

Amendment right to be free from the unlawful seizure of his person, his Fifth and Fourteenth 

Amendment rights to be safe from the unjustified use of excessive force utilized by police and his 

Eighth Amendment right to be free from cruel and unusual punishment.  He also contends the conduct 

upon which the Amended Complaint is based further constitutes a false arrest, false imprisonment as 

well as assault and battery for which Plaintiff seeks compensatory and punitive damages as well as 

attorneys’ fees pursuant to 28 U.S.C. § 1988.   

In support of this motion, the moving defendants have attached hereto as Exhibits “A” and 

“B”, respectively, copies of the following genuine documents: 

A. Amended Constitution and Bylaws of the Seminole Tribe of Florida  

B. Tribal Ordinance C-01-95, commonly known as the Tribal Sovereign Immunity 

Ordinance of the Seminole Tribe of Florida.  

Based upon the matters set forth herein, any action arising against Officer Nuckles, Chief Latchford, 

SPD and the Seminole Tribe must be dismissed for lack of subject matter jurisdiction based upon the 

doctrine of tribal sovereign immunity. 

II. THE DISTRCT COURT LACKS SUBJECT MATTER JURISDICTION OVER 
PLAINTIFF’S CLAIMS AGAINST THE MOVING DEFENDANTS BASED UPON THE 
DOCTRINE OF TRIBAL SOVEREIGN IMMUNITY. 

 
 It is well settled that absent a clear, express and unmistakable waiver of immunity by the Seminole 

Tribe of Florida or the clear, express and unmistakable abrogation of immunity by act of Congress, federal 

and state courts do not have jurisdiction to resolve civil disputes brought against the Seminole Tribe or any 

of its subordinate governmental units and its Tribal Police Officers and other employees and agents.  

Kiowa Tribe of Oklahoma v. Manufacturing Technologies, Inc., 523 U.S. 751 (1998); Oklahoma Tax 

Commission v. Citizen Band Potawatomi Tribe of Oklahoma, 498 U.S. 505 (1991); Santa Clara Pueblo v. 
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Martinez, 436 US 49, 58 (1978); Houghtaling v. Seminole Tribe of Florida, 611 So. 2d 1235 (Fla. 1993); 

Seminole Police Department v. Casadella, 478 So. 2d 470 (Fla. 4th DCA 1985).  This immunity from suit 

applies not only to the Seminole Tribe and its subordinate governmental units, but also to tribal officials, 

employees and to all other authorized agents of the Tribe.  Tamiami Partners Ltd. v. Miccosukee Tribe of 

Indians of Florida, 177 F.3d 1212 (11th Cir. 1999); Florida Paraplegic Association v. Miccosukee Tribe of 

Indians of Florida, 166 F.3d 1126 (11th Cir. 1999); State of Florida v. Seminole Tribe of Florida, 181 F.3d 

1237 (11th Cir. 1999).  See also, Tribal Council Ordinance C-01-95.  (Exhibit “B”) 

 Where a tribal official, employee or other agent, such as Officer Nuckles and Chief Latchford, act 

on behalf of the Tribe in the course of their agency and employment when the alleged conduct occurred, 

those agents or employees are protected from suit by the tribe's sovereign immunity which, of course, also 

extends to all subordinate governmental units of the Tribe, such as SPD. Tamiami Partners Ltd. v. 

Miccosukee Tribe of Indians of Florida, 177 F.3d 1212 (11th Cir. 1999).  See also, United States v. State of 

Oregon, 657 F.2d 1009, 1012, n.8 (9th Cir. 1981); White Mountain Apache Tribe v. Industrial 

Commission of Arizona, 796 P.2d 223 (Ariz. App. 1985).  In this case, the alleged acts of Officer Nuckles 

and separate acts or omissions alleged against Chief Latchford occurred, if at all, while each were acting 

within the course and scope of their respective agencies and employment as a tribal police officer and the 

Chief of Police, respectively.  In addition to the foregoing, a tribal employee or agent will also be entitled 

to tribal sovereign immunity where, as here, the suit is, in substance, an action against the tribal sovereign. 

 Oklahoma Tax Commission v. Graham, 882 F.2d 951, 957 (10th Cir. 1987); United Nuclear Corporation 

v. Clark, 584 F.Supp. 107, 109 (D.D.C. 1984); see also Larson v. Domestic and Foreign Commerce Corp., 

337 U.S. 682, 687-689 (1949).  In determining whether a suit against a tribal official or agent is, in effect, a 

suit against the tribal sovereign, the court must inquire as to whether or not the judgment seeks, in effect, to 

expend itself upon the resources of the tribe.  If so, the action against the tribal agent must fail. Dugan v. 
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Rank, 372 U.S. 609, 620 (1963).  Here, the individual claims against Officer Nuckles and Chief Latchford, 

if successful, would expend itself against the Treasury of the Seminole Tribe and the police budget of SPD.  

A. Tribal Sovereign Immunity - Background 

 As a sovereign Indian tribe, the Seminole Tribe and its agents are entitled to sovereign immunity.  

Chief Justice Marshall stated in Worchester v. Georgia, 31 U.S. (6 Pet.) 515, 557 (1832), that Indian tribes 

are: 

  ...distinct political communities, having territorial boundaries within which 
their authority is exclusive, and having a right to all the lands within those 
boundaries, which is not only acknowledged, but guaranteed by the United 
States. 

Further, in Atkinson v. Haldane, 569 P. 2d 151 (Alaska 1977), the Alaska Supreme Court reiterated the 

immunity of Indian tribes from suits in state courts in recognition of the supremacy of the decisions of the 

United States Supreme Court: 
   
  Because of the supremacy of federal law, we are bound to recognize the 

doctrine of tribal sovereign immunity, even if we were to find valid public 
policy reasons to hold it inapplicable in this case. 

 
  Id. at 163.  (Emphasis added). 
 
 Section 16 of the Indian Reorganization Act of 1934, as amended, 25 U.S.C. § 476 establishes the 

right of an Indian tribe to organize for the common welfare of its members by adopting a constitution and 

bylaws in accordance with the provisions of the Act.  By adoption of its constitution, the Seminole Tribe of 

Florida became a fully recognized constitutionally based Indian tribe under the laws of the United States.  

As such, this recognition vested in the tribal government certain powers in addition to its pre-existing 

sovereign powers.  One of the long standing sovereign powers that the Seminole Tribe has always had and 

retained is its right as a sovereign tribal government to sovereign immunity for itself, its subordinate 

governmental units, such as SPD, and its employees and agents. 
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 The federally recognized tribal sovereignty of Indian tribes lies at the heart of the special and 

unique relationship that exists between the United States and Indian tribes:  that of a dominant sovereign 

to a dependent sovereign.   This relationship has been defined as being most akin to that of a guardian and 

its ward, as stated by Chief Justice John Marshall in Cherokee Nation v. Georgia, 30 U.S. (5 Pet.) 1, 17 

(1831). Fifty years later, the United States Supreme Court redefined the relationship in the same vein as 

follows: 

  These Indian tribes are the wards of the nation.  They are communities 
dependent on the United States, -- dependent largely for their daily food; 
dependent for their political rights.  They owe no allegiance to the states, 
and receive from them no protection.  Because of the local ill feeling, the 
people of the states where they are found are often their deadliest enemies.  
From their very weakness and helplessness, so largely due to the course of 
dealing of the federal government with them and the treaties in which it has 
been promised, there arises the duty of protection, and with it the power.  
This has always been recognized by the executive, and by congress, and by 
this court, whenever the question has arisen. 

 
United States v. Kagama, 118 U.S. 375, 384-385 (1886); see also, United States v. Sandoval, 231 U.S. 28 

(1913). 

 It is firmly established that Indian tribes are regarded by the United States as dependent political 

sovereign governments which possess all aspects and attributes of sovereignty except where they have 

been abrogated by Congress.  As an aspect of their sovereignty, Indian tribes and their agents -- such as 

Officer Nuckles and Chief Latchford -- are immune from suit, either in federal or state court, without an 

express and unmistakable tribal waiver or a clear and unmistakable Congressional abrogation.  Kiowa 

Tribe of Oklahoma v. Manufacturing Technologies, Inc., 523 U.S. 751 (1998); Santa Clara Pueblo v. 

Martinez, 436 U.S. 49, 58 (1978); Maryland Casualty Company v. Citizens National Bank of West 

Hollywood, 361 F. 2d 517, 520 (5th Cir. 1966); Houghtaling v. Seminole Tribe of Florida, 611 So. 2d 

1235 (Fla. 1993).  
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 Indian tribes and their agents are regarded as having an immunity from suit similar to that enjoyed 

by the federal government.  Namekagon Development Company v. Bois Forte Reservation Housing 

Authority, 517 F. 2d 508 (8th Cir. 1975).  Moreover, since an Indian tribe's sovereign immunity is co-

extensive with that of the United States, a party may not maintain a claim against an Indian tribe or any of 

its authorized agents or subordinate governmental units absent a firm showing of an effective waiver 

which is unequivocally and unmistakably expressed.  Ramey Construction Company, Inc., v. Apache 

Tribe of Mescalero Reservation, 673 F. 2d 315 (10th Cir. 1982).  A waiver of tribal sovereign immunity 

may never arise by implication.  Santa Clara Pueblo v. Martinez, 436 U.S. 49, 58-59 (1978). 

 In American Indian Agricultural Credit Consortium, Inc. v. Standing Rock Sioux Tribe, 780 F. 2d 

1374, 1378 (8th Cir. 1985), the Court was clear and emphatic in expressing an Indian tribe's 

unquestionable right to sovereign immunity absent an express waiver thereof:  

  Indian tribes long have structured their many commercial dealings upon the 
justified expectation that absent an express waiver, their sovereign 
immunity stood fast.  Relaxation of the settled standard invites challenge to 
virtually every activity undertaken by a tribe on the basis that tribal 
immunity had been implicitly waived.  Moreover, a waiver of immunity by 
tribal action represents a substantial surrender of sovereign power and, 
therefore, merits no less scrutiny than a waiver based on congressional 
action.  As the Fifth Circuit stated, [T]o construe the immunity to suit as not 
applying to suits on liability as arising out of private transactions would 
defeat the very purpose of Congress in not relaxing the immunity, namely, 
the protection of the interests and the property of tribes...(citing Maryland 
Casualty Co. v. Citizens National Bank, 361 F. 2d 517, 521-22 (5th Cir.), 
cert. denied, 385 U.S. 918 (1966). 

 
B. Applicability of Tribal Sovereign Immunity to Tribal Employees and Agents 

 
In a line of cases decided over a period of 175 years, the United States Supreme Court has 

recognized that Indian tribes “retain their original natural rights” which were vested in them, as 

sovereign governmental entities existing long before the genesis of the United States.  Florida  

Paraplegic Assoc. v. Miccosukee Tribe of Indians of Florida, 166 F.3d 1126, 1130 (11th  Cir. 1999), 
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citing Worcester v. Georgia, 31 U.S. (6 Pet.) 515, 559 (1832).  The principle of tribal sovereign 

immunity from suit is a well-established doctrine.  United States v. U.S. Fidelity Guaranty Company, 

309 U.S. 506, 512 (1940); Santa Clara Pueblo v. Martinez, 436 U.S. 49, 56 (1978);  Oklahoma Tax 

Commission v. Citizen Band Potowatomi Indian Tribe of Oklahoma, 498 U.S. 505, 509 (1991); Kiowa 

Tribe of Oklahoma v. Manufacturing Technologies, Inc., 523 U.S. 751 (1998);  Houghtaling v. 

Seminole Tribe of Florida, 611 So.2d 1235 (Fla. 1993).  As sovereign governmental entities that 

predate the establishment of the United States, Indian tribes and their subordinate governmental units, 

as well as their officials, employees and agents are immune from suit by third parties without 

unmistakable tribal consent at its highest level, or the unmistakable consent of Congress.  Cherokee 

Nation of Oklahoma v. Babbitt, 117 F.3d 1489, 1498-1499 (D.C. Cir. 1997).   Tribal sovereign 

immunity does not derive from an act of Congress, but rather is one of the inherent powers of limited 

sovereignty which has never been extinguished.  Id. at 1498, citing, United States v. Wheeler, 435 U.S. 

313, 322 (1978).  In United States v. U.S. Fidelity Guaranty Company, 309 U.S. 506, 512 (1940) the 

United States Supreme Court held that "Indian nations are exempt from suit without Congressional 

authorization.”  This includes complaints, counterclaims (compulsory and permissive) and crossclaims. 

 See also, Oklahoma Tax Commission v. Citizen Band Potowatomi Indian Tribe, 498 U.S. 505, 509 

(1991). 

As noted in Kiowa, supra, and its numerous predecessors, including, Bank of Oklahoma v. 

Muscogee Creek Nation, 972 F.2d 1166, 1169 (10th Cir. 1992), “the basic law of sovereign immunity 

for Indian Tribes is clear: suits against Indian Tribes by third parties are barred by sovereign immunity 

absent a clear waiver by the Tribe or congressional abrogation.”  See also, State of Florida v. Seminole 

Tribe of Florida, 181 F.3d 1237, 1241 (11th Cir. 1999).  As previously noted, a waiver of tribal 

sovereign immunity “cannot be implied but must be unequivocally expressed.”  Santa Clara Pueblo v. 
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Martinez, 436 U.S. 49, 58 (1978).  It is equally well settled that tribal sovereign immunity extends to 

tribal agencies and tribal organizations.  Weeks Construction, Inc. v. Oglala Sioux Housing Authority, 

797 F.2d 668, 670-671 (8th Cir. 1986); Wilson v. Turtle Mountain Band of Chippewa Indians, 459 F. 

Supp. 366, 369 (D.N.D. 1978), (dismissing claims under the Indian Civil Rights Act and under 42 

U.S.C. § 1983 against tribal entity on grounds of sovereign immunity); Seminole Police Department v. 

Casadella, 478 So.2d 470 (Fla. 4th DCA 1985) (dismissing false arrest claim against tribal police 

department and tribal police officer on sovereign immunity grounds).   

A tribe’s immunity from the claims of third parties extends to tribal officials, employees and 

agents when acting within the scope of their authority.  See, Merrion v. Jicarilla Apache Tribe, 455 

U.S. 130, 148 (1982); Tamiami Partners, Ltd. et al. v. Miccosukee Tribe of Indians of Florida, 177 

F.3d 1212, 1225 (11th Cir. 1999); United States v. Oregon, 657 F.2d 1009, 1012, n.8 (9th Cir. 1981); 

Snow v. Quinault Indian Nation, 709 F.2d 1319, 1321 (9th Cir. 1983), cert. den. 467 U.S. 1214 (1984); 

Cypress v. Tamiami Partners, Ltd., 662 So.2d 1292 (Fla. 3d. DCA 1995); Seminole Police Department 

v. Casadella, 478 So.2d (Fla. 4th DCA 1985). 

It is axiomatic that a sovereign tribal government and its police department may only act 

through their officers, employees and agents and the defense of sovereign immunity may not be evaded 

by the “simple device of suing officers [or employees] in their individual capacity.”  John v. Hoag, 500 

NYS 2d. 950, 954 (N.Y. Supp. 1986); see also, Larson v. Domestic and Foreign Commerce Corp., 337 

U.S. 682, 688 (1949).  (The sovereign can only act through agents); Oklahoma Tax Commission v. 

Graham, 822 F.2d 951, 957 (10th Cir. 1987), vacated on other grounds, 484 U.S. 973;  Bottomly v. 

Passamaquoddy Tribe, 599 F.2d 1061, 1067 (1st Cir. 1979); United Nuclear Corporation v. Clark, 584 

F. Supp. 107-109 (D.D.C. 1984); Kenai Oil & Gas, Inc. v. Department of Interior, 522 F. Supp. 521, 

531 (D. Utah 1981); (“tribal immunity may not be evaded by suing tribal officers. . . .”) aff’d  671 F.2d 
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383 (10th Cir. 1982).  Thus, when a Tribe acts, it may only do so through its officials, employees and 

agents.  When a tribal police officer, including the Chief of Police, acts on behalf of the tribe, the tribal 

police officer has the same immunity from claims as that possessed by the tribe itself.  See, John v. 

Hoag, 500 NYS 2d. 955-956 (N.Y. Supp. 1986).  (Claim against tribal police department and tribal 

police officer must be dismissed on tribal sovereign immunity and jurisdictional grounds.) 

C. Plaintiff’s Complaint Fails to Show that Defendants acted under Color of State Law. 
 
In order for Plaintiff to assert a viable claim arising under 42 U.S.C. § 1983, Plaintiff must 

show that the Seminole Tribe, SPD, Chief Latchford and Officer Nuckles, acted under color of state 

law when arresting Plaintiff.  Plaintiff’s constitutional claim fails to state a claim against the Tribe, 

SPD, Chief Latchford, Officer Nuckles, either individually or officially, arising under 42 U.S.C. § 

1983, since these Defendants could not have acted under color of state law.  The common law 

immunity from suit enjoyed by the Tribe extends to SPD, Chief Latchford and Officer Nuckles and 

shields them from any liability arising under 42 U.S.C. § 1983.  Although the First, Fourth, Fifth, 

Eighth and Fourteenth Amendments are framed as limitations on federal and state authority, these 

Constitutional provisions do not constrain Indian tribes which are regarded as separate sovereign tribal 

governments predating the Constitution.  Bruette v. Knope, 554 F.Supp. 301, 304 (E.D. Wisc. 1983); 

see also, Santa Clara Pueblo v. Martinez, 436 U.S. 49, 59-72 (1978); Means v. Wilson, 522 F.2d 833, 

838 (8th Cir. 1975); Wilson v. Turtle Band of Chippewa Indians, 459 F.Supp 366, 367-369 (D.N.D. 

1978).   

In Bruette v. Knope, 554 F.Supp 301 (E.D. Wisc. 1983), a claim was asserted against two tribal 

police officers for alleged violations of the Plaintiff’s rights arising under Fourth, Fifth, Ninth and 

Fourteenth Amendments as well as violations of 42 U.S.C. §§ 1983 and 1985 arising from the alleged 

violation of Plaintiff’s constitutional rights.  These claims were dismissed on tribal sovereign 
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immunity grounds.  The claims were also found to be defective since the tribal police defendants could 

not have acted under color of state law.  In order to maintain an action arising under 42 U.S.C. § 1983, 

a Plaintiff must show that the conduct complained of was committed by a person acting under color of 

state law; and that the subject conduct deprived Plaintiff of rights, privileges and immunities secured 

by the Constitution or laws of the United States.  Parratt v. Taylor, 451 U.S. 527, 535 (1981).  State 

action may not be fairly implicated where an alleged constitutional deprivation (which is also plainly 

lacking in this case) is not attributable to the “state actor.”  Lugar v. Edmondson Oil Co., 457 U.S. 922, 

937 (1982).  The allegations contained in the Amended Complaint makes clear that the Tribe, SPD, 

Chief Latchford and Officer Nuckles are not “state actors.”   

“A tribal officer is entitled to sovereign immunity if his actions are within the scope of his 

authority.”  Sulcer v. Davis, 986 F.2d 1429, 1993 WL 53613 (10 Cir. 1993) (citations omitted), cert. 

denied, 510 U.S. 870 (1993); see also, Fletcher v. United States, 116 F.3d 1315, 1324 (10 Cir. 1997).   

“Tribal sovereign immunity is a matter of subject matter jurisdiction, …, which may be 

challenged by a motion to dismiss under Fed.R.Civ.P. 12(b)(1)…”  See, E.F.W. v. St. Stephen’s Indian 

High School, 264 F.3d 1297, 1302-03 (10 Cir. 2001) (citations omitted).  Upon a defendant’s Rule 

12(b)(1) motion to dismiss, the plaintiff bears the burden of proving jurisdiction.  Richmond, 

Fredericksburg & Potomac R. Co. v. United States, 945 F.2d 765, 768 (4 Cir. 1991), cert. denied, 503 

U.S. 984 (1992).  

Federal courts hold that no action under 42 U.S.C. § 1983 may be maintained by persons 

alleging deprivation of constitutional rights under color of tribal law, that actions taken under color of 

tribal law are beyond the reach of Section 1983.  Sulcer, supra; R.J. Williams Co. v. Fort Belknap 

Housing Authority, 719 F.2d 979, 982 (9 Cir. 1983), cert. denied, 472 U.S. 1016 (1985). To be sure, 

“[i]t is well settled that a defendant’s actions pursuant to Tribal authority are not ‘under color of state 
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law’ for the purposes of maintaining an individual capacity suit against that defendant under 42 U.S.C. 

§ 1983.” E.F.W. v. St. Stephen’s Mission Indian High School, 51 F.Supp.2d 1217, 1230 (D.Wyo. 

1999), aff’d, 264 F.3d 1297 (10 Cir. 2001).  “Indian tribes are not states of the union within the 

meaning of the Constitution, and the constitutional limitations on the states do not apply to tribes.”  

Chapoose v. Hodel, 831 F.2d 931, 934 (10 Cir. 1987).  Accordingly, the Plaintiff’s Amended 

Complaint has not alleged any claims against any of the moving defendants over which this Court 

would have subject matter jurisdiction.   

The doctrine of tribal sovereign immunity is essential to guard against the unwarranted exercise 

of state and federal jurisdiction over tribal affairs which would impinge on tribal self-government.  

Plaintiff asks this Court to do just that.  Unlike other types of governmental entities, Indian tribes 

would find the loss of assets more difficult to replace because Indian tribes have a limited revenue base 

over which to spread losses.3  See, Atkinson v. Haldane, 569 P. 2d. 151, 169 (Alaska 1977).  Tribal 

sovereign immunity is essential to protect tribal assets which are held for the benefit of all tribal 

members and must be available at all times to be applied to meet tribal needs.  If tribal assets are 

permitted to be dissipated through litigation, long standing Congressional efforts to provide Indian 

tribes with economic and political autonomy would be frustrated.  Cogo v. Central Council of the 

Tlingit & Haida Indians, 465 F. Supp. 1286, 1288 (D. Alaska 1979).  Without an express and 

unequivocal congressional waiver of tribal immunity, it is respectfully submitted that no Court or other 

tribunal is free to imply one.  Atkinson v. Haldane, 569 P. 2d. 151, 167, (Alaska 1977).  As previously 

noted, a waiver or abrogation of tribal sovereign immunity may not arise by inference or implication 

but rather must be clear, express and unmistakable as well as limited in nature.  Santa Clara Pueblo v. 

                     
3 The status of an Indian tribe as a sovereign government is unique and different from the other forms 
of sovereign governments recognized in the U.S. Constitution; that is, federal, state, tribal and foreign 
governments.  It has been held, for example, that Indian tribes”...have a status higher than that of a 
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Martinez, 436 U.S. 49, 58-59 (1978).  

The vitality of the doctrine of tribal sovereign immunity is so securely rooted in American law 

that it has been held that federal and state courts lack subject matter jurisdiction to consider actions 

brought by third parties against Indian tribes as well as tribal officials, employees and agents for 

claims of negligence, intentional tort as well as for alleged intentional violations of rights secured by 

the Constitution and laws of the United States. Santa Clara Pueblo v. Martinez, 436 U.S. 49, 56-57 

(1978) (claim arising under Indian Civil Rights Act barred on sovereign immunity grounds); Talton v. 

Mayes, 163 U.S. 376 (1896) (claims alleging violation of Fifth Amendment rights by tribal employee 

barred by tribal sovereign immunity);  Evans v. McKay, 869 F.2d 1341 (9th Cir. 1989); aff’g in part, 

Evans v. Little Bird, 656 F. Supp. 872 (D. Mont. 1987); United Nuclear Corp. v. Clark, 584 F. Supp. 

107 (D.D.C. 1984) (claims alleging violation of Fifth Amendment rights barred by tribal sovereign 

immunity);  Bruette v. Knope, 554 F. Supp. 301 (E.D. Wisc. 1983) (claims alleging violations of rights 

secured by the Fourth, Fifth, Ninth and Fourteenth Amendments of the U.S. Constitution together with 

claims arising under 42 U.S.C. §§ 1983 and 1985, based upon a police chase and the alleged use of 

excessive force, were all held to be jurisdictionally barred by tribal sovereign immunity).   In each of 

these cases, actions against Tribes, their police departments and their employees for alleged intentional 

deprivations of rights secured by the Constitution and laws of the United States have been held to be 

barred on tribal sovereign immunity grounds.   

As Plaintiff is well aware, the Seminole Tribe operates its police department and its law 

enforcement functions pursuant to a Self-Determination Contract authorized by Public Law 93-638 as 

a part of the government-to-government with the United States of America.  Under the Self-

Determination Contract for law enforcement services, the federal government funds the Seminole 

                                                                      
state.”  Native American Church v. Navajo Tribal Council, 272 F. 2d 131, 134 (10th Cir. 1959). 
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Tribe’s law enforcement services, as this function was one which the federal government was 

previously obligated to provide to the Seminole Tribe.  As such, Plaintiff’s only claims arising from 

the conduct alleged in his amended complaint would be an action brought solely and exclusively 

against the United States of America under the Federal Tort Claims Act, 28 U.S.C. §2871, et. seq. 

(FTCA) which requires, as a condition precedent, that Plaintiff give notice to the United States of 

America as required by law under the FTCA on Form 95.  Under the FTCA the Seminole Tribe and its 

employees, including Officer Nuckles and Chief Latchford are deemed to be federal employees and a 

part of the Bureau of Indian Affairs pursuant to 28 U.S.C. § 2804(a) and (f) which requires that all 

claims against Indian tribes, such as the Seminole Tribe, arising from the Indian Self-Determination 

and Education Act, including police functions, be deemed and brought against the United States.  28 

U.S.C. § 2679.  Under the FTCA, a party claiming to be injured by tribal law enforcement operating 

pursuant to a Self Determination Contract is required to make a presuit submission on Form 95 in 

accordance with the presuit notice requirements set forth in 28 U.S.C. § 2675.  Plaintiff must then 

allow six (6) months to pass to give the United States of America the opportunity to investigate the 

claim. Thus, any claim that Plaintiff has against Officer Nuckles, Chief Latchford, the SPD and the 

Seminole Tribe would arise, if at all, under the FTCA as a claim against the United States of America 

since Officer Nuckles and Chief Latchford were acting within the course and scope of their 

employment when the alleged misconduct occurred.  Without a viable claim arising under the FTCA, 

Plaintiff’s claims against the Seminole Tribe, the SPD, Chief Latchford and Officer Nuckles are all 

barred by the doctrine of tribal sovereign immunity.  Either way, Plaintiff’s claim against the moving 

defendants must be dismissed.  

The Indian Self-Determination and Education Assistance Act of 1975 (“ISDEAA”), Public 

Law 93-638, authorizes federal agencies to contract with Indian tribes to provide certain services to the 
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Tribe.  See 25 U.S.C. §§ 450-450n.  Such a contract is commonly referred to as a “self-determination 

contract” or “638 contract.”  A “self-determination contract” is a contract “between a tribal 

organization and the [federal government] for the planning, conduct and administration of programs or 

services which are otherwise provided to Indian tribes and their members pursuant to Federal law.”  25 

U.S.C. § 450(b)(j).  “Congress enacted the ISDEAA to encourage Indian self-determination and tribal 

control over administration of federal programs for the benefit of Indians, by authorizing self-

determination contracts between the United States, through the Secretaries of the Interior and of Health 

and Human Services, and Indian tribes.” Demontiney v. U.S. ex rel Dept. of Interior, Bureau of Indian 

Affairs, 255 F.3d 801, 806 (9th Cir. 2001).  There are several categories of contractible services or 

programs culled out by the statute, one of which concerns the provision of a police force and related 

law enforcement functions on Indian lands.  25 U.S.C. § 450(a)(1)(B).  Congress thus recognized that 

one of the ways to further Indian self-determination was to allow a tribe to contract for law 

enforcement services so the tribe could maintain a tribal police force on the reservation capable of 

effectively enforcing criminal laws.   

For many years, the Seminole Tribe has been in a contract with the Bureau of Indian Affairs 

(“BIA”) to provide law enforcement services under a self-determination contract or 638 contract for 

which it receives federal funding.  In 1988, Congress amended the ISDEAA to allow recovery under 

the FTCA for certain claims arising out of the performance of self-determination contracts.  “Congress 

acknowledged that tribal governments, when carrying out self-determination contracts, were 

performing a federal function that the federal government would otherwise be required to provide, and 

that a unique legal trust relationship exists between the tribal government and the federal government 

in these agreements.  Because of this relationship, Congress concluded that the federal government 

must provide liability insurance to the tribal government for self-determination contracts.”  FGS 
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Constructors, Inc. v. Carlow, 64 F.3d 1230, 1234 (8th Cir. 1995).   

In this case, if Perry has a viable claim under the FTCA, the claim against the United States 

covers all claims against all moving defendants. If, on the other hand, an FTCA claim is not viable, 

plaintiff’s claim must fail on jurisdictional grounds since these defendants are each immune from suit 

under the doctrine of tribal sovereign immunity.  Either way, the moving defendants do not belong in 

this lawsuit and plaintiff is well aware of this.   

III. CONCLUSION 

Without an express and unmistakable Tribal waiver or Congressional abrogation of tribal 

sovereign immunity, it is respectfully submitted that no court or other tribunal is free to imply one.  As 

noted, a waiver of tribal sovereign immunity may not arise by inference or implication.  Santa Clara 

Pueblo v. Martinez, 436 U.S. 49, 58-59 (1978).  Based upon all of the foregoing, the Seminole Tribe, 

as a sovereign Indian Tribe, and all of its subordinate governmental units, including the Seminole 

Police Department, as well as its employees, agents and officials, including Officer Nuckles and Chief 

Latchford are immune from suit filed by Plaintiff under the doctrine of tribal sovereign immunity. 

Accordingly, Plaintiff’s claim against these defendants must be dismissed.   

 
Respectfully submitted, 

 
      s/ Donald A. Orlovsky 
      Donald A. Orlovsky, Esq.  

(Fla. Bar No. 223816) 
      dao4law@aol.com    
      KAMEN & ORLOVSKY, P.A. 
      1601 Belvedere Road, Ste. 402-S 
      West Palm Beach, FL 33406 
      Telephone:   (561) 687-8500 
      Facsimile: (561) 687-7892   

Counsel for Defendants, Seminole Tribe of Florida, 
Seminole Police Department, William Latchford, 
Johnny Nuckles 

 

Case 8:08-cv-02455-EAK-TBM     Document 7      Filed 04/15/2009     Page 20 of 22

mailto:dao4law@aol.com


  
20 

 

 
CERTIFICATE OF SERVICE 

 
 I hereby certify that on April 15, 2009, I electronically filed the foregoing document with the 

Clerk of the Court using CM/ECF.  I also certify that the foregoing document is being served this day 

on all counsel of record or pro se parties identified on the attached Service List in the manner 

specified, either via transmission of Notices of Electronic Filing generated by CM/ECF or in some 

other authorized manner for those counsel or parties who are not authorized to receive electronically 

Notices of Electronic filing.  

/s/ Donald A. Orlovsky 
       _____________________________ 
       DONALD A. ORLOVSKY 
 
d-2293/dao33877.mtd 

Case 8:08-cv-02455-EAK-TBM     Document 7      Filed 04/15/2009     Page 21 of 22



  
21 

 

SERVICE LIST 
 
Carl Roland Hayes  
Law Office of Carl R. Hayes  
Suite E  
308 E Dr MLK Jr Blvd  
Tampa, FL 33602  
Phone:  813-237-2392  
Fax: 813-236-5717  
Email: hayescr@gte.net 
 

Case 8:08-cv-02455-EAK-TBM     Document 7      Filed 04/15/2009     Page 22 of 22

mailto:hayescr@gte.net


Case 8:08-cv-02455-EAK-TBM     Document 7-2      Filed 04/15/2009     Page 1 of 15



Case 8:08-cv-02455-EAK-TBM     Document 7-2      Filed 04/15/2009     Page 2 of 15



Case 8:08-cv-02455-EAK-TBM     Document 7-2      Filed 04/15/2009     Page 3 of 15



Case 8:08-cv-02455-EAK-TBM     Document 7-2      Filed 04/15/2009     Page 4 of 15



Case 8:08-cv-02455-EAK-TBM     Document 7-2      Filed 04/15/2009     Page 5 of 15



Case 8:08-cv-02455-EAK-TBM     Document 7-2      Filed 04/15/2009     Page 6 of 15



Case 8:08-cv-02455-EAK-TBM     Document 7-2      Filed 04/15/2009     Page 7 of 15



Case 8:08-cv-02455-EAK-TBM     Document 7-2      Filed 04/15/2009     Page 8 of 15



Case 8:08-cv-02455-EAK-TBM     Document 7-2      Filed 04/15/2009     Page 9 of 15



Case 8:08-cv-02455-EAK-TBM     Document 7-2      Filed 04/15/2009     Page 10 of 15



Case 8:08-cv-02455-EAK-TBM     Document 7-2      Filed 04/15/2009     Page 11 of 15



Case 8:08-cv-02455-EAK-TBM     Document 7-2      Filed 04/15/2009     Page 12 of 15



Case 8:08-cv-02455-EAK-TBM     Document 7-2      Filed 04/15/2009     Page 13 of 15



Case 8:08-cv-02455-EAK-TBM     Document 7-2      Filed 04/15/2009     Page 14 of 15



Case 8:08-cv-02455-EAK-TBM     Document 7-2      Filed 04/15/2009     Page 15 of 15



Case 8:08-cv-02455-EAK-TBM     Document 7-3      Filed 04/15/2009     Page 1 of 7



Case 8:08-cv-02455-EAK-TBM     Document 7-3      Filed 04/15/2009     Page 2 of 7



Case 8:08-cv-02455-EAK-TBM     Document 7-3      Filed 04/15/2009     Page 3 of 7



Case 8:08-cv-02455-EAK-TBM     Document 7-3      Filed 04/15/2009     Page 4 of 7



Case 8:08-cv-02455-EAK-TBM     Document 7-3      Filed 04/15/2009     Page 5 of 7



Case 8:08-cv-02455-EAK-TBM     Document 7-3      Filed 04/15/2009     Page 6 of 7



Case 8:08-cv-02455-EAK-TBM     Document 7-3      Filed 04/15/2009     Page 7 of 7


	III. CONCLUSION
	SERVICE LIST

