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periodic reports that Revenue must submit that describe, among other things, the purpose of the
exemption, the amount of revenue that the State has foregone, and whether the benefits continue
to run to the targeted “parts of the population.” See RCW 43.06.400.

The Washington legislature has broad authority to grant tax exemptions for reasons of
public policy. Commonwealth Title Insurance Co. v. Tacoma, 81 Wn.2d 391, 395-96, 502 P.2d
1024 (1972). Washington’s compacting law does not require that the State make formal findings
as to the level of tribal taxing authority required; as to whether any demonstration of taxing
authority is required beyond the actual collection of tax and appropriate use of the proceeds; as to
the incidence of the tribal tax; or as to what tribal jurisdiction is required or presumed, stating
only that the law does not constitute a grant of State taxing authority. See RCW 43.06.450 -
.460. Basically, as long as a compact meets the listed requirements and furthers the statutory
goals, the Governor and Revenue have complied with the statute. If a problem arises with regard
to the interpretation, enforcement or violation of a compact, then the compacting parties must
comply with the statutory notification requirement and the compact’s dispute resolution
provision and, if that fails, can terminate the compact. See RCW 43.06.455.

Here, every single element for a statutory exemption has been met. The Legislature
identified the Squaxin Island Tribe as an entity with whom the State could reach a compromise
over taxation and enforcement in Indian country. RCW 43.06.460. The Tribe owns and operates
The Landing store, which qualifies it as an “Indian retailer.” See RCW 43.06.455(14)(b).
Frank’s Landing and Ms. Bridges’ land are undeniably “Indian country” under federal law, the
2004 Squaxin Compact and its Addendum. See 18 U.S.C. § 1151; Lopeman Ex. 10: Squaxin
Compact at 2, Pt. I(8); Lopeman Ex. 17: Addendum; Order at p. 14. Squaxin has clear authority
to compel its own business to dedicate $20.25 of the amount received per carton sold uﬁder the
Addendum to “essential government services.” See Section 5.2 above. The Compact requires
verification through third-party audit that the tax revenue be applied to essential government
services. (Lopeman Ex. 10: Squaxin Compact at pp. 10-12, Pt. VIII). Accordingly, Squaxin has

retained a third party auditor to review its records and report on its compliance with the terms of
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the Compact for every completed fiscal year, including the time period that The Landing has
operated. (Whitener Dec. at § 4 with attached audit report for FY 2008).%° Finally, the compact
acconiplishes all statutory goals, including but not limited to benefiting “Indian persons” —i.e.,
Indian children who are educated at the Wa-He-Lut School and their families. See RCW
43.06.450. Thus, the Tribe’s taxation of cigarette sales at The Landing and expenditure of its tax
revenues fall well within the plain language of the State’s statutory authorization. See RCW
43.06.450 - .460.

Finally, courts grant deference to a state agency’s reasonable interpretation of a state
statute, particularly when that agency is charged with the statute’s administration. Port of Seattle
v. Pollution Control Hearings Bd., 151 Wn.2d 568, 593,90 P.3d 659, 672 (2004). Here, the
Governor executes such compacts but has delegated responsibility for compact negotiation to
Revenue, which administers the sales, use, and cigarette tax exemptions available to compact
sales. RCW 43.06.455(10); RCW 82.08.140, 82.12.080, RCW 82.24.230; and Ch. 82.32 RCW.
Revenue’s interpretation of its own tax exemption is consistent with State policy concerns over
enforcement, which prompted the compacting statutes. See e.g. Final Bill Report, ESB 6198,
Regularl Session 2003 (“Enforcement of state cigarette taxes in respect to tribal retail operations
has involved considerable difficulty and litigation, with mixed results.”). Squaxin’s Compact
and Addendum are completely consistent with the State’s desire to mitigate its limited ability to
enforce its tax as against Indian retailers in Indian country, minimize litigation, and benefit
Indians in Washington State. Deference is particularly appropriate when, as here, all key parties
— the State, the landowner, a tribal taxing authority, the self-governing dependent Indian
community and the federal government — have consented to a Compact and Addendum that fully

meets the Legislature’s policy goals.
5.5. The State Has Not Breached The State-Nisqually Compact.

20 The most recent audit period ran from October 1, 2007, to September 30, 2008, and therefore includes nine
months in which The Landing was under Squaxin ownership. Whitener Dec. at 4.
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5.5.1. Frank’s Landing Is Not Within Nisqually “Territory” Under
Nisqually’s Constitution Or Nisqually “Indian Country” Under Its

Tax Compact.
In Count Four, Nisqually alleges that the Addendum and cigarette sales at Frank’s

Landing violate its Compact. (Dkt. No, 92: First Amended Complaint at p. 13). Nisqually
asserts that its Compact grants Nisqually tribal retailers the exclusive right to tax cigarette sales
at Frank’s Landing because Frank’s Landing is located within “Indian country” as defined in
Nisqually’s Compact. See id. Nisqually is mistaken, as described below.

The Nisqually Compact defines “Indian country” as consistent with the meaning in 18

U.S.C. § 1151 and as including:

() [a]ll lands within the confines of the Nisqually Reservation as established by the
Treaty of Medicine Creek . . .and [1857 Executive Order]; (b) all lands placed in trust
or restricted status for individual Indians or for the Tribe located in the Nisqually
River basin, and such other lands as may hereafter be added thereto under any law of the
United States, except as otherwise provided by law”; and (c) all Indian allotments or
other lands held in trust for a Nisqually tribal member or the Tribe . . . .

Lopeman Ex. 9: Nisqually Cofnpact at p. 3, Pt. I(8) (emphasis added). This language mirrors
language in the 1994 Nisqually Constitution, which states that Nisqually jurisdiction extends to
territory within the Reservation, to allotments “in the Nisqually River basin,” and other later-
added lands, “except as otherwise provided by law.” (Lopeman Ex. 5: Nisqually Constitution at
p. 3, Art. I (emphasis added)).

The phrase “except as otherwise provided by law” limits the Nisqually Constitution’s and
Nisqually Compact’s statements of jurisdiction. See Sehome Park Care Center v. Washington,
127 Wn.2d 774, 781-82, 903 P.2d 443 (1995) (under last antecedent rule, modifying phrase
following a comma modifies all antecedents). Accordingly, Nisqually’s jurisdiction over tracts
“placed in trust. . . for individual Indians . . . in the Nisqually River basin” must yield if there is
an exception that is “otherwise provided by law.” See Lopeman Ex. 9: Nisqually Compact at
p. 3, Part I(8).

Such an “exception” exists. Shortly after the BIA approved Nisqually’s amended

Constitution in 1994, Congress declared that the Frank’s Landing Indian Community was “not
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subject to the jurisdiction of any federally recognized tribe.” (Lopeman Ex. 6: Pub. L. No. 103-
435, § 8). Nisqually lacks jurisdiction at Frank’s Landing because in 1994 Congress “expressly
divested” any jurisdiction that Nisqually might have had. Order atp. 15 and n.4. Accordingly,
since there is an “exception” to “Indian country” as defined in Nisqually’s Compact that is
“otherwise provided by law,” there is no violation of Nisqually’s Compact.

5.5.2. Even If Frank’s Landing Was “Indian Country” As Defined By
Nisqually’s Compact, The State Neither Granted, Nor Could Have
Granted, To Nisqually An Exclusive Right To Sell Cigarettes In The
Nisqually River Basin.

Nisqually asserts that Part XIII(9) of its Compact grants it an exclusive right for the
Nisqually Tribe to make cigarette sales in the Nisqually River Basin, and thus compels the State
to actively prevent sales within the Basin by the Squaxin Island Tribe or any retailer besides
Nisqually. Dkt. No. 92: First Amended Complaint at p. 13. This argument is unsupported for
the following reasons.

First, Nisqually’s Compact states nothing about creating exclusive Nisqually Tribal sales
territory throughout the Basin, to the exclusion of all others. Part XIII(9) of Nisqually’s
Compact states that —as between Nisqually and the State — only Nisqually-owned retailers, and
not Nisqually tribal members, can sell cigarettes in Nisqually’s “Indian county.” Entitled, “Other
Retail Sales within Indian country by tribal Members,” the provision states in its entirety: “Only
tribal retailers are permitted to make retail cigarette sales within Indian country.” (Lopeman ExX.
9: Nisqually Compact at p. 18, Pt. XII1(9)).”!

Second, “Indian country” as defined in Nisqually’s Compact excludes Frank’s Landing,
as explained in Section 5.1.1 above. Thus, any exclusive right that Nisqually claims to have

could not possibly include Frank’s Landing. Third, the plain language of this provision certainly

2! Nisqually’s Compact defines “Tribal member” as “an enrolled member of the Nisqually Tribe,” and “Tribal
retailers” as a retailer wholly owned by the Nisqually Tribe in Indian country. Id. at pp. 4-5, Pt. I(23) and (24)
(emphasis added). The Compact’s scope is intentionally less than permitted under State law, which permits the state
to compact with respect to sales by retailers owned by tribal governments and by individual tribal members. See

RCW 43.06.455(14)(b).
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does not require that the State affirmatively act to stop sales by Squaxin or any other retailers,
particularly those that are otherwise allowed by Frank’s Landing and a State compact. Fourth,
Nisqually’s interpretation is contrary to the State’s policy goals in entering compacts, which is to
use compacts to reduce enforcement efforts in Indian country.

Finally, the Nisqually Tribe’s request for an exclusive cigarette sales territory was flatly
and unequivocally rejected by the State in early negotiations on Nisqually’s tax compact.
(Lopeman Ex. 8: Letter from L. Cushman, Wash. Department of Revenue, to Nisqually
Cigarette Negotiation Team at p. 2 (July 23, 2003)). In early drafts of the Compact, the
Nisqually Tribe had requested a 20-mile exclusive selling radius, which would have
encompassed Frank’s Landing, and included a prohibition on the State’s entering compacts with
other tribes that within that area. See id. That provision was removed, and in communications to

the Nisqually, the State declared:

During the meeting it was noted that this provision impacts the Frank’s Landing area and
any area claimed by the Steilacoom Tribe. We recognize your interest in having certainty
regarding the state’s position on Frank’s Landing. We can address this issue partly by
stating that we will only negotiate for a cigarette compact with federally recognized
tribes, which is a requirement of the enacting legislation. The Frank’s Landing
Community is not a federally recognized tribe. . . At this point it is our position that we
will not recommend a compact to the Governor if it includes a restriction on the

Governor in regard to the Tribes with whom he or she may compact in the future. . . .
{d.).

This communication makes clear that the Nisqually Tribe knew that the State had no
intention of tying its hands with respect to future compact activity with other tribes, and was
unwilling to grant the Nisqually Tribe exclusive rights with respect to Franks Landing.
Nisqually’s Compact language, referring as it does solely to Nisqually “tribal members,” cannot

support Nisqually’s interpretation.

5.5.3. The Court Should Reject Nisqually’s Attempt To Avoid Its Compact’s
Mandate For Dispute Resolution.

Nisqually has not followed its own Compact’s Dispute Resolution process. State law and

the Nisqually Compact mandate that compacting parties employ specific “informal methods” and
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“formal processes” to resolve disputes.”? Here, there is no evidence that Nisqually notified the
State of the alleged breach caused by the adoption of the Squaxin Addendum, or provided the
State with an opportunity to respond before initiating this lawsuit. Accordingly, the Court should
reject Nisqually’s attempt to bypass its Compact’s dispute resolution requirements.

5.6. The Nisqually Tribe Lacks Standing To Seek To Void Or Cease
Implementation Of The Addendum Under Counts 1 And 3.

As described below, the Nisqually Tribe lacks standing to bring Counts 1 and 3, which
respecti{/ely allege that the Squaxin Addendum should be invalidated because it violates federal
common law and State law. (Dkt. No. 92: Amended Complaint at pp. 10-11, 12-13. The
standing doctrine stems directly from Article III's case or controversy requirement, and
implicates courts’ subject matter jurisdiction. Friends of the Earth, Inc. v. Laidlaw Envtl. Sérvs.
528 U.S. 167, 185 (2000). A plaintiff must demonstrate standing “for each claim he seeks to
press” and for “each form of relief sought.” DaimlerChrysler Corp. v. Cuno, 547 U.S. 332, 352
(2006) (quoting Friends. 528 U.S. at 185). The plaintiff bears the burden of proof for
establishing standing "with the manner and degree of evidence required at the successive stages

of the litigation." Lujan v. Defenders of Wildlife, 504 U.S. 555, 561 (1992).

The minimum constitutional requirements for standing are threefold. First, and the focus

of this subsection, the plaintiff must have suffered an “injury in fact,” i.e., an invasion of a

“legally protected interest” that is (a) concrete and particularized, and (b) actual or imminent,
and not conjectural or hypothetical. Lujan, 504 U.S. at 560-561 (emphasis added). The second
and third requirements demand showing that, respectively, a causal connection exists between
the injury and conduct complained of, and the injury will likely be “redressed by a favorable

decision.” Id. at 561.

21 opeman Ex. 9: Nisqually Compact at pp. 13-16, Pt. IX (entitled, “Dispute Resolution”*?); RCW 43.06.455(13)
(requiring that cigarette tax contracts “shall include” procedures to resolve disputes that include notice to the other
party, a chance to correct the problem, and termination as a remedy if the violation cannot be resolved within a

specified time period).
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Here, Nisqually has failed to demonstrate that, as to Claims 1 and 3, it has suffered an.
invasion of its “legally protected interest.” See id. “No legally cognizable injury arises unless an
interest is protected by statute or otherwise.” Cox Cable Communications, Inc. v. United States,
992 F.2d 1178, 1182 (11" Cir.1993). That “interest must consist of obtaining compensation for,
or preventing, the violation of a legally protected right.” Vermont Agency of Natural Res. v.
United States ex rel. Stevens, 529 U.S. 765, 772 (2000).

Nisqually seeks to void a contract to which it is not a party. It lacks a “legally
cognizable” interest in the Squaxin Compact Addendum. Nor can Nisqually show that it was an
intended-third party beneficiary of the Addendum since the Squaxin Compact expressly states
that it “does not create any third party beneficiaries” (heading, capital letters omitted), and “No
third party shall have any rights or obligations under this Compact.” (Lopeman Ex. 10: Squaxin
Compact at p. 16, Pt. XIII(3). So, Nisqually seeks to undo the Addendum, a contract that
afforded it no rights whatsoever. See Willis v. Fordice, 850 F.Supp. 523 (S.D. Miss. 1994), 55
F.3d 633 (5th Cir. 1995) (holding that a member of the Mississippi Band of Choctaw Indians
lacked standing to seek to invalidate his tribe’s state-tribal gaming compact and to stop

construction of a casino on tribal trust lands).

A Ninth Circuit holding on a Rule 19 joinder question also helps shed light on why
Nisqually lacks standing to bring claims that challenge the validity of the Squaxin Addendum
under State and federal law. In Cachil Dehe Band of Wintun Indians v. California, 547 F.3d 962
(9™ Cir. 2008), the court rejected the state’s argument for joining all other California gaming
tribes that would likely suffer harm from its ruling because the unnamed tribes had virtually
identical compacts to fhe plaintiff tribe. Id. at 971-972. The court held that the absent tribes had
to have a “legally protected interest” that “could be protected if it actually “arises from terms in
bargained contracts,” which they did not. Id. at 971. The court also found it “significant” that
the plaintiff did not “seek to invalidate compacts to which it is not a party.” As described above,

neither the Squaxin Compact nor Addendum grants Nisqually any rights to challenge it. See
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Lopeman Exs.10 and 17: Squaxin Compact and Addendum, respectively). Nisqually thus lacks
standing to bring Claims 1 and 3.
5.7. Interior Approved Both The Master Lease And Sublease.

Count Two of the First Amended Complaint alleges that no lease between Theresa
Bridges and Squaxin was approved By Interior as required by 25 USC § 415. Section 415
requires that leases of restricted tribal or individually Indian lands meet federal requirements and
be approved by Interior. This count is meritless because Interior approved both a ground lease
between Frank’s Landing and Ms. Bridges, and a sublease between Ms. Bridges and the Tribe.?
(Lopeman Ex. 14: Ground Lease; Lopeman Ex. 15: Sublease). Accordingly, the Court should
grant summary judgment on this count.

6. CONCLUSION
For the above reasons, Defendant Lopeman respectfully asks the Court to find that there is
no genuine issue as to any material fact, and that the Defendants are eﬁtitled to a judgment as a

matter of law.

Respectfully submitted this ﬂ%ay of March, 2009 by
THE SQU%ISLAND LEGAL DEPARTMENT

S/By 7
Ke¥in R. Lyon, WSBA #15076
Nathan E. Schreinér/ WSBA #31629

3711 SE Old Olympic Hwy

Shelton, WA 98584

(360) 432-1771

Fax: (360) 432-3699

E-mail: klyon@squaxin.nsn.us

nschreiner@squaxin.nsn.us
Attorneys for Defendant Lopeman

2 Nisqually has not challenged Interior’s approval of the lease, and cannot do so here. It must first exhaust

administrative remedies under 25 C.F.R. Part 2.
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