

















n

~N N W

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26

Case 3:08-cv-05069-RBL  Document 125  Filed 03/27/2009 Page 7.0of 17

e Provide for a Tribal cigarette tax in lieu of all state cigarette taxes and state and local
sales and use taxes on sales of cigarettes in Indian country by Indian retailers.

* Provide that all cigarettes possessed or sold by a retailer bear a cigarette stamp obtained
by wholesalers from a bank or other suitable stamp vendor and that procedures be used
by the Tribe to assure that the Tribal tax is paid by the wholesaler obtaining such
cigarettes.

* Provide that tax revenue retained by the Tribe must be used for essential government
services.

Wash. Rev. Code § 43.06.455(2), (3), (4) and (8) respectively.

Section 460 identifies the Tribes (including the Squaxin Tribe) eligible for contracts
and requires, in relevant part, that» (after a three-year phase-in period) the amount of the Tribal
tax be one hundred percent of the state cigarette and state and local sales and use taxes.

Nothing in any of these three sections or any other statute requires that the Tribal tax
scheme mirror that of the State. A compacting Tribe is free to structure its tax as it chooses,
provided that the amount of the tax equals the state and local taxes and that the tax is initially
collected when the stamps are acquired. In this regard, a cigarette tax contract meets the
requirements of state law if it pertains only to sales by Indian retailers taking place within
Indian country, and a Tribal tax, equal to one hundred percent of the relevant state taxes, is
collected and used for essential governmental services. As Will be demonstrated below, the
Squaxin Compact and Addendum fully comply with these requirements.

2. The Squaxin Compact and Addendum

There is no dispute over whether the Governor is authorized to enter into a cigarette tax
contract with the Squaxin Tribe. Wash. Rev. Code § 43.06.460 says she may. Also undisputed
is that the Squaxin Tribe wholly owns Island Enterprises which operates the Landing. Thus,
the Landing is operated by an “Indian retailer” as RCW 43.06.455(2) requires. See Wash.

Rev. Code § 43.06.455(14)(b) defining “Indian retailer” in part as a “retailer wholly owned and
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operated by an Indian Tribe.” In addition, the Landing undeniably is located within “Indian
country.” See 18 U.S.C. § 1151(b) and (c) (“Indian country” means “all dependent Indian
communities within the borders of the United States whether within the original or
subsequently acquired territory thereof, and whether within or without the limits of a state” and
“all Indian allotments, the Indian titles to which have ﬁot been extinguished, including rights-
of-way running through the same”). The land on which the Landing is located is allotted land
within the meaning of Section 1151 and the Community is a dependent Indian community
within the borders of the United States. Public Law No. 103-435, 108 Stat. 4569 (Nov. 2,
1994). Finally,'the discussion regarding Count One makes clear that the Squaxin Tribe has the
requisite taxing authority to guarantee the collection, remittance and expenditure of Tribal tax
revenues as required by Wash. Rev. Code §§ 43.06.455-.460. Every requirement in Wash.
Rev. Code § 43.06.450-.460 was satisfied with respect to the cigarette sales addressed by the
Addendum. State law, therefore, authorized the Governor to sign the Addendum under which
the Squaxin Tribe may operate the Landing under the Squaxin Compact.

In earlier proceedings the Nisqually Tribe has relied on Wash. Rev. Code §
82.24.010(3) and Bercier v. Kiga, 127 Wash. App. 809, 103 P.3d 232 (2004), for the
proposition that the Squaxin Compact cannot apply to Ms. Bridges’ allotment at Frank’s
Landing. That reliance is misplaced. Neither Wash. Rev. Code § 82.24.010(3) nor Bercier
remotely supports any argument that state law prohibits the Squaxin Tribe from collecting its
tax on cigarette sales made by Island Enterprises at the Landing.

Wash. Rev. Code § 82.24.010(3) does not address the issue raised here, which involves
the scope of the Governor’s authority to contract with a Tribe regarding cigarette sales by an
Indian retailer in Indian country. Rather, Wash. Rev. Code § 82.24.010(3) defines the term
“Indian Tribal organization” for purposes of State taxes on cigarettes.

Bercier likewise is not germane. In Bercier, the Washington State Court of Appeals

concluded that sales by a Tribal retailer to nonmember Indians are subject to the State cigarette
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and sales taxes. 127 Wash. App. at 818. That is, the general principle that a state may not tax
Indians or Indian Tribes in Indian country “includes only those persons who are enrolled with
the Tribe upon whose territory the activity takes place and does not include Indians who are
members of other Tribes.” Id. (quoting Wash. Admin. Code § 458-20-192(5)). That
conclusion, however, simply does not speak to the scope of the Governor’s authority to enter
into a cigarette tax contract under which the State foregoes collection of its taxes on sales of
cigarettes in Indian country by Indian retailers when a Tribal tax is imposed in their stead. The
issue presented here is unrelated to the one addressed in Bercier, and that decision is not
instructive.

Finally, the Addendum is consistent with and advances the intent behind the cigarette
tax contract legislation. The Addendum promotes “economic development” and provides
revenues to the Squaxin Tribe, and it “enhance[s] enforcement of the state’s cigarette tax law,
ultimately saving the state money and reducing conflict.” Wash. Rev. Code § 43.06.450. The
State agreed to the Addendum hoping that it would resolve the longstanding dispute with the
Community over untaxed cigarette sales occurring at Frank’s Landing. That hope has been
realized.

In sum, the Addendum faHs squarely within the contracting authority granted to the
Govermnor by Wash. Rev. Code §§ 43.06.450 through .460. The Nisqually Tribe’s allegation
that the Addendum violates state law is unfounded. The Court should grant summary
judgment to defendant Gregoire on Count Three.

E. Claim Four — The Addendum Does Not Violate The Nisqually Compact.

The Nisqually Tribe claims the Addendum violates the terms of the Nisqually cigarette
tax contract (Nisqually Compact) with the State by allowing Squaxin Tribe cigarette sales in
territory that the Nisqually Tribe alleges is covered exclusively by the Nisqually Compact.

This allegation reflects a misunderstanding of the Nisqually Compact’s scope. The Nisqually

* A copy of the Nisqually Compact is included as Exhibit C to the Comfort Declaration.
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Compact did not vest in the Nisqually Tribe the exclusive authority to sell and tax cigarettes in
the Nisqually River basin.’

The Nisqually Compact, like every other cigarette tax contract, includes a definition of
“Indian country.” But that definition does not grant exclusive rights or a franchise to the
Nisqually Tribe. The definition of “Indian country” contained in the Nisqually Compact (like
that in other cigarette tax contracts) simply describes those areas in which the State can
retrocede from its taxes with respect to cigarette sales in which a Nisqually Tribal retailer
delivers and transfers physical possession to the buyer within the defined area. The State and

the Nisqually Tribe, through the Nisqually Compact, did not (and could not) agree that the

Nisqually Tribe would have the exclusive authority to sell and tax cigarettes at the Landing. In

sum, nothing in the Addendum conflicts with the Nisqually Compact.

Moreover, the Court should deciine to grant any relief to the Nisqually Tribe on Count
Four because it has failed to comply with the dispute procedures contained in Part IX of the
Nisqually Compact. State law requires that cigarette tax contracts include informal dispute

resolution procedures:

Each cigarette tax contract shall include a procedure for notifying the other
party that a violation has occurred, a procedure for establishing whether a
violation has in fact occurred, an opportunity to correct such violation, and a
provision providing for termination of the contract should the violation fail to be
resolved through this process, such termination subject to mediation should the
terms of the contract so allow. . . .

Wash. Rev. Code § 43.06.460(13).
Among other requirements, the part of the Nisqually Compact entitled “Dispute

Resolution” provides:

If either party believes a violation of the agreement has occurred, it shall notify
the other party in writing. . . . [Comfort Declaration, Ex. C at 14 (Part IX(1)).]

* During the negotiations over the Nisqually Compact, the Nisqually Tribe requested a 20-mile exclusive
selling area with respect to cigarette sales. The State said “no” to that request. See Leslie Cushman Deposition, at
53. A copy of excerpts from the transcript of Ms. Cushman’s deposition testimony is attached as Exhibit D to the
Comfort Declaration. ’
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If the parties are unable to resolve the disputed issues through joint discussions
under section 1 of this Part, either party may request mediation by giving a
mediation demand to the other party. ... [Id. (Part IX(2)).]

If, after no more than eight months from the Initial Notice of Violation, or
notice of other disagreement, the parties are unable to resolve the disagreement
or alleged violation and/or the appropriate corrective action using the dispute
resolution methods authorized in this section, or if a party continues to violate a
Compact term after the completion of the mediation process authorized in this
section, this Compact may be terminated. The parties may, after no less than
six (6) months following any such termination, enter into a new Compact. [Id.
(Part 1X(4)).]

Either party may terminate the Compact for cause. . .. The party seeking the
termination for cause shall notify the other party and the mediator selected
under Part IX, Section 2 of this Compact, who shall review the facts upon which
the for-cause termination notice is based. . . . If the mediator determines that
the alleged event has occurred, the Compact is terminated, however the party
making the allegation may choose to go through the regular dispute resolution
process in regard to the issue. . . . [Id. at 15 (Part IX(6)).]

Nothing in this Compact shall be construed as a waiver, in whole or part, of
either party’s sovereign immunity. [Id. at 16 (Part IX(9)).]

These provisions reflect the parties’ intent that disputes be resolved pursuant to the
procedures provided under Part IX, and not through litigation. Here, the Nisqually Tribe
alleges that the execution of the Addendum constituted a breach of the Nisqually Compact, but
it did not notify the State of that alleged breach before filing this lawsuit. Nor did the
Nisqually Tribe request mediation. The Nisqually Tribe should not be allowed to bypass the
Nisqually Compact’s dispute resolution procedures. This Court should refuse to consider the
Nisqually Tribe’s breach of contract claim and grant summary judgment to defendant Gregoire

on Count Four.
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V. CONCLUSION
No genuine issues of material fact exist and the law does not support the claims raised
by the Nisqually Tribe. This Court should grant defendant Gregoire’s motion for summary
judgment.
| DATED this 27th day of March, 2009.
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Public Law 103-435, 10® STAT. 4569

i
|

[SEC. 8]: Recognition of Indian Community,

[H.R. 4709 [October 6, 1994| Amending Section 10 of the Indian Law Technical
Amendments of 1887 [Public Law 100-153 (Nov. 5, 1987)] -- to read as follows:|

SEC. 10. (a) Subject to subsecuon (b), the Frank's Landmg Indxan
Community in the State of Wash.mgton is hereby recognized --

(1) as eligible for the special programs and services provided by the
United States to Indians because of their status as Indians and 1s recognized as
eligible to contract, and to receive grants, under the Indian Self- -
Determination and Education Assistance Act for such services, but the proviso
in section 4(c). of such Act (25 U.s.C. 450b(c) shall not apply with respect to
. grants awarded to, and contracts entered into with, such Community and

(2) asa self-governm de endent Indin(lo%umtuhﬁt is not subject to

the junsdlctmn of any federmy-rec%zed tribe,

(b)(1) Nothing in. this section may be construed to alter or affect tﬁé
jurisdiction of the State of Washington under section 1162 of utle 18, United
States Code.

(2) Nothing in this section may be construed to constitute the recognition
by the United States that the Frank's Landxr_xg Indian Community is a federally
recognized Indian tribe.

(3) Notmthstandmg any other provision of law, the Frank's Landing

Indian Community shall not engage in ‘any Class III gaming activity as defined
in section 3(8) of the Indian Gammg Regulatory Act of 1988 (25 U.S.C. 2703(8))

Approved by the President of the United States: November 2, 1994

Note: PI100-153 & PL 103-435 compiled together.
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RCW 43.06.450
Cigarette tax contracts — Intent — Finding — Limitations.

The legislature intends to further the government-to-government relationship between the state of Washington and Indians in the state of
Washington by authorizing the governor to enter into contracts concerning the sale of cigarettes. The legislature finds that these cigarette
tax contracts will provide a means to promote economic development, provide needed revenues for tribal governments and Indian persons,
and enhance enforcement of the state's cigarette tax law, ultimately saving the state money and reducing conflict. In addition, it is the intent
of the legislature that the negotiations and the ensuing contracts shall have no impact on the state's share of the proceeds under the
master settlement agreement entered into on November 23, 1998, by the state. Chapter 235, Laws of 2001 does not constitute a grant of
taxing authority to any Indian tribe nor does it provide precedent for the taxation of non-Indians on fee land.

[2001 ¢ 235 § 1]

http://apps.leg.wa.gov/RCW/default.aspx?cite=43.06.450 3/26/2009
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RCW 43.06.455
Cigarette tax contracts — Requirements — Use of revenue — Enforcement — Definitions.

(1) The governor may enter into cigarette tax contracts concerning the sale of cigarettes. All cigarette tax contracts shall meet the
requirements for cigarette tax contracts under this section. Except for cigarette tax contracts under RCW 43.06.460, the rates, revenue
sharing, and exemption terms of a cigarette tax contract are not effective unless authorized in a bill enacted by the legislature.

(2) Cigarette tax contracts shall be in regard to retail sales in which Indian retailers make delivery and physical transfer of possession of
the cigarettes from the seller to the buyer within indian country, and are not in regard to transactions by non-Indian retailers. In addition,
contracts shall provide that retailers shall not sell or give, or permit to be sold or given, cigarettes to any person under the age of eighteen

years.

(3) A cigarette tax contract with a tribe shall provide for a tribal cigarette tax in lieu of alf state cigarette taxes and state and local sales
and use taxes on sales of cigarettes in Indian country by Indian retailers. The tribe may allow an exemption for sales to tribal members.

(4) Cigarette tax contracts shall provide that all cigarettes possessed or sold by a retailer shall bear a cigarette stamp obtained by
wholesalers from a bank or other suitable stamp vendor and applied to the cigarettes. The procedures to be used by the tribe in obtaining
tax stamps must include a means to assure that the tribal tax will be paid by the wholesaler obtaining such cigarettes. Tribal stamps must
have serial numbers or some other discrete identification so that each stamp can be traced to its source.

(5) Cigarette tax contracts shall provide that retailers shall purchase cigarettes only from:
(a) Wholesalers or manufacturers licensed to do business in the state of Washington;

(b) Out-of-state wholesalers or manufacturers who, although not licensed to do business in the state of Washington, agree to comply
with the terms of the cigarette tax contract, are certified to the state as having so agreed, and who do in fact so comply. However, the state
may in its sole discretion exercise its administrative and enforcement powers over such wholesalers or manufacturers to the extent

permitted by law;

(c) A tribal wholesaler that purchases only from a wholesaler or manufacturer described in (a), (b), or (d) of this subsection; and

(d) A tribal manufacturer.

(6) Cigarette tax contracts shall be for renewable periods of no more than eight years. A renewal may not include a renewal of the
phase-in period.

(7) Cigarette tax contracts shall include provisions for compliance, such as transport and notice requirements, inspection procedures,
stamping requirements, recordkeeping, and audit requirements.

(8) Tax revenue retained by a tribe must be used for essential government services. Use of tax revenue for subsidization of cigarette
and food retailers is prohibited.

(9) The cigarette tax contract may include provisions to resolve disputes using a nonjudicial process, such as mediation.

(10) The governor may delegate the power to negotiate cigarette tax contracts to the department of revenue. The department of
revenue shall consult with the liquor control board during the negotiations.

(11) Information received by the state or open to state review under the terms of a contract is subject to the provisions of RCW
82.32.330.

(12) lt is the intent of the legislature that the liquor control board and the department of revenue continue the division of duties and
shared authority under chapter 82.24 RCW and therefore the liquor control board is responsible for enforcement activities that come under
the terms of chapter 82.24 RCW.

(13) Each cigarette tax contract shall include a procedure for notifying the other party that a violation has occurred, a procedure for
establishing whether a violation has in fact occurred, an opportunity to correct such violation, and a provision providing for termination of
the contract should the violation fail to be resolved through this process, such termination subject to mediation should the terms of the
contract so allow. A contract shall provide for termination of the contract if resolution of a dispute does not occur within twenty-four months
from the time notification of a violation has occurred. Intervening violations do not extend this time period. In addition, the contract shall
include provisions delineating the respective roles and responsibilities of the tribe, the department of revenue, and the liquor control board.

(14) For purposes of this section and RCW 43.06.460, 82.08.0316, 82.12.0316, and 82.24.295:

(a) "Essential government services" means services such as tribal administration, public facilities, fire, police, public health, education,
job services, sewer, water, environmental and land use, transportation, utility services, and economic development;

http://apps.leg.wa.gov/RCW/default.aspx?cite=43.06.455 3/26/2009
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(b} "Indian retailer" or “retailer” means (i) a retailer wholly owned and operated by an Indian tribe, (ii) a business wholly owned and
operated by a tribal member and licensed by the tribe, or (iii) a business owned and operated by the Indian person or persons in whose
name the land is held in trust; and

(c) "Indian tribe" or "tribe” means a federally recognized Indian tribe located within the geographical boundaries of the state of
Washington.

[2001 c235§2]

http://apps.leg.wa.gov/RCW/default.aspx?cite=43.06.455 3/26/2009
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RCW 43.06.460
Cigarette tax contracts — Eligible tribes — Tax rate.

(1) The governor is authorized to enter into cigarette tax contracts with the Squaxin Island Tribe, the Nisqually Tribe, Tulalip Tribes, the
Muckleshoot Indian Tribe, the Quinault Nation, the Jamestown S'Klallam indian Tribe, the Port Gamble S'Klallam Tribe, the Stillaguamish
Tribe, the Sauk-Suiattle Tribe, the Skokomish Indian Tribe, the Yakama Nation, the Suquamish Tribe, the Nooksack Indian Tribe, the
Lummi Nation, the Chehalis Confederated Tribes, the Upper Skagit Tribe, the Snoqualmie Tribe, the Swinomish Tribe, the Samish Indian
Nation, the Quileute Tribe, the Kalispel Tribe, the Confederated Tribes of the Colville Reservation, the Cowlitz Indian Tribe, the Lower
Elwha Klallam Tribe, the Makah Tribe, the Hoh Tribe, the Spokane Tribe, and the Shoalwater Bay Tribe. Each contract adopted under this
section shall provide that the tribal cigarette tax rate be one hundred percent of the state cigarette and state and local sales and use taxes
within three years of enacting the tribal tax and shall be set no lower than eighty percent of the state cigarette and state and local sales and
use taxes during the three-year phase-in period. The three-year phase-in period shall be shortened by three months each quarter the
number of cartons of nontribal manufactured cigarettes is at least ten percent or more than the quarterly average number of cartons of
nontribal manufactured cigarettes from the six-month period preceding the imposition of the tribal tax under the contract. Sales at a retailer
operation not in existence as of the date a tribal tax under this section is imposed are subject to the full rate of the tribal tax under the
contract. The tribal cigarette tax is in lieu of the state cigarette and state and local sales and use taxes, as provided in RCW 43.06.455(3).

(2) A cigarette tax contract under this section is subject to RCW 43.06.455.

[2008 ¢ 241 § 1, 2007 ¢ 320 § 1; 2005 ¢ 208 § 1; 2003 ¢ 236 § 1; 2002 ¢ 87 § 1; 2001 2nd sp.s. ¢ 21 § 1; 2001 ¢ 235§ 3]

Notes:
Effective date -- 2007 ¢ 320: "This act is necessary for the immediate preservation of the public peace, health, or safety, or support

of the state government and its existing public institutions, and takes effect July 1, 2007." [2007 ¢ 320 § 2.]

http://apps.leg.wa.gov/RCW/default.aspx?cite=43.06.460 3/26/2009



