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No. 07-35633

IN THE UNITED STATES COURT OF APPEALS

FOR THE NINTH CIRCUIT

I
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I

I

I

I

ELAINE L. CHAO, Secretary of Labor, United States Department of

Labor,

Plaintiff-Appellee,

V.

PAUL MATHESON, an individual dba BABY ZACK'S SMOKE SHOP,

CATHY MATHESON, an individual, FELICIA MATHESON, an

individual, and NICK MATHESON, an individual;

Defendants -Appellants.

ON APPEAL FROM THE UNITED STATES DISTRICT COURT

FOR THE WESTERN DISTRICT OF WASHINGTON

I

I
I

I

I

I

I. OBJECTION TO THE APPELLEE'S

STATEMENT OF THE CASE

Appellee, the Secretary of Labor, at page 2 of her brief, states

that this case _arises under the FSLA as amended 29 U.S.C. §

201 ." This issue is not factual and assumes the seminal issue in

the case. The Act does not apply to Baby Zack's. At the same
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page, the statement is that _the employers had failed to keep

adequate records." No findings were made as to records. They

were complete and enabled the Secretary to make a detailed audit.

The Secretary's statement of fact, although perhaps not

material, is wrong by assuming Nick Matheson is a son-in-law. He

is the son of Paul Matheson.

II. ARGUMENT

A. The general statute theory does not apply where as in

this case, a Tribe's intramural authority over its members
is the issue.

The Secretary's assertion of the general federal law to a tribe's

intramural regulation of its on-reservation tribal member business

is wrong.

The Baby Zack's business is licensed and governed by the

Puyallup Tribe. Cohen's Handbook of Federal Indian Law, 2005

Ed., Lexis Nexis, states at § 6.0211], pages 514-515:

Strong federal judicial and legislative recognition of

tribal governing authority has encouraged tribes to

exercise their powers. Individual tribes have enacted

regulations covering subject matter such as zoning,

building codes, taxation, business licensing,

conservation requirements, environmental controls,

-2-



I hunting and fishing, traffic rules, dog licensing, health

requirements, sign laws, and most of the other police

I power regulations typically imposed by state and local
govemments. Virtually all challenges to tribal

I regulation have arisen in cases involving nonmembersof the tribe.

I Tribal governing power is at its zenith with respect to

authority over tribal members within Indian country.

I The present right of tribes to govern their members and
territories flows from a preexisting sovereignty limited,

i but not abolished, by their inclusion within the
territorial bounds of the United States. Tribal powers of

self-government are recognized by the Constitution,

I legislation, treaties, judicial decisions, and

administrative practice. Neither the passage of time nor

I the apparent assimilation of Native peoples can be
interpreted as a diminishment or an abandoning of a

I tribe's status as a self-governing entity. Once
recognized as a political body by the United States, a

tribe retains its sovereignty until Congress acts to divest

I that sovereignty.

I
I
I
I

I

The Secretary's brief at page 19 tries to confine U.S.v. Lara,

541 U.S. 193, 208, 124 S.Ct 1628, 158 L.Ed.2d 420 (2004) as

limited to criminal statute interpretation. Lara, 541 U.S. at 203

concludes that the current federal policy is a government to

government relationship recognizing the tribe's inherent authority

over tribal members. The court concluded that Indian tribes were

-3-
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domestic dependent nations with inherent tribal power of its

members, both civil and criminal.

In Santa Clara Pueblo v. Martinez, 436 U.S. 49, 72, 98 S.Ct

1670, 56 L.Ed.2d 106 (1978), the Supreme Court would not

interfere in a suit between a tribal member and a tribe that

discriminated on membership. The court concluded that adjusting

civil relations between tribes and their members by federal courts

must be "correspondingly restrained." These two Supreme Court

cases prohibit the Secretary's intrusion.

"Obviously, binding authority is very powerful medicine. A

decision of the Supreme Court will control that corner of the law

unless and until the Supreme Court itself overrules or modifies it. _

Hart v. Massanari, 266 F.3d 1155, 1171 (9 th Cir. 2001).

The Secretary's brief at pages 6, 11-13 and throughout urges

the court that the statute, 29 U.S.C. § 201, is of general

applicability and no exceptions apply. At page 6, the Secretary

quotes the two exceptions that apply, " . . .exceptions to the

general rule which would preclude the Act's application: (1) The

-4-



I law touches exclusive rights of self-governance in purely

intramural matters, and (2) the application of rights guaranteed by

I
I
I

I

I

Indian treaties." Matheson's Opening Brief, pages 8 through 11,

cites E.E.O.C. v. Fond de Lac Heavy Equipment and Construction

Inc., 986 F.2d 246 (8 th Cir. 1993}. The Secretary's brief at page

20, urges that E.E.O.C. v. Fond du Lac Heavy Equipment and

Construction, 986 F.2d 246 {8th Cir. 1993} is not binding in this

Circuit.

E.E.O.C. v. Karuk Tribe Housing Authority, 260 F.3d 1071,

I
I

I
I

I

1080-81 (9 th Cir. 2001] cites Fond du Lac and expressly reaches

the same result and holds that a dispute between a tribe and its

member is "entirely intramural3 The court held that the general

statute did not apply as the first exception, right of self-governance

was present.

Reich v. Great Lakes Indian Fish and Wildlife Commission, 4

F.3d 490 {7 th Cir. 1993} cited by Matheson, should be followed as

it also applies the internal matters exception.

-5-



N.L.R.B.v. Pueblo of San Juan, 276 F.3d 1186 (I0 th Cir. 2002}

I
I

I
I

I

a case that follows the Supreme Court case of United States v. Lara,

541 U.S. 193, 124 S.Ct 1628, 158 L.Ed.2d 420 {2004] is restressed

in this reply brief as is supplies the treaty exception. In this case,

the Secretary of Labor leapfrogged over the Tribe onto Matheson's

business and told him how to pay his workers, ignoring the treaty

that allowed a tribe to expel whites. This conduct made Indian

self-sufficiency and tribal authority empty rhetoric. The action is

I clearly an abuse of power. A government to

I
I

I
I

government

relationship applying common sense would have the Secretary

consulting with the Tribe so that the Tribe could enact a resolution

with the usual rules of notice and opportunity to be heard.

A treaty is the supreme law of the land and equivalent of

legislation and applied to Indian treaties in the same way as

foreign nations. U.S.v. 43 Gallons of Whiskey, 93 U.S. 188, 196,

I

I

I

23 L.Ed 846 {1876].

Throughout the Secretary's brief, and especially at page 18,

the Secretary states that "the same rational applies to a retail store

-6-
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on a reservation; there is no aspect of tribal self-govemment

involved3 Nothing is more intemal than a tribe governing its

members on-reservation business. The Secretary's argument

ignores the obvious. Nothing is more intramural than the Tribe's

issuance of a business license to Matheson. Matheson cannot do

business without a tribal license.

The Medicine Creek Treaty, I0 Stat 1132, provides that the

tribes shall use and occupy the lands described and that no white

man can live on the reservation without the tribe's permission.

The tribe promised to be friendly with all persons and to prevent

their members from drinking alcohol. The Treaty allowed exclusive

use by tribal Indians who could govern themselves.

The Secretary is attempting to interfere with the tribe's right

of self-government. No statute of general application can interfere

with this right. The statute that does apply to this case is 25

U.S.C. § 450a, the Tribal Self-Governance Act of 1994. It states at

(b):

-7-



(b} Declaration of Commitment

I The Congress

I
I

I
I
I

I
I

I

declares its commitment to the

maintenance of the federal govemment's unique and

continuing relationship with, and responsibility to,

individual Indian tribes and to the Indian people as a

whole through the establishment of a meaningful Indian

self-determination policy which will permit an orderly

transition from the federal domination of programs for,

and services to, Indians to effective and meaningful

participation by the Indian people in the planning,

conduct, and administration of those programs and

services. In accordance with this policy, the United

States is committed to supporting and assisting Indian

tribes in the development of strong and stable tribal

governments, capable of administering quality programs

and developing the economies of their respective
communities.

California v. Cabazon Band of Mission Indians, 480 U.S. 202,

216, 107 S.Ct 1083, 94 L.Ed.2d 244 (1987) states:

I
I

I

The inquiry is to proceed in light of traditional notions

of Indian sovereignty and the congressional goal of

Indian self-government, including its _overriding goal' of

encouraging tribal self-sufficiency .These are

important federal interests. They were reaffirmed by the

President's 1983 statement on Indian policy.

I
I

I

I

AU presidents since Ronald Reagan have reaffirmed this policy. On

September 23, 2004, President George W. Bush in Memorandum

on Government-to-Government Relationship with Tribal

-8-
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Governments(www.whitehouse.gov/news/releases/2004 / 09 / 20

040923-4.html.} stated:

The United States has a unique legal and political

relationship with Indian tribes and a special

relationship with the Alaska Native entities as provided

in the Constitution of the United States, treaties, and

federal statutes. Presidents for decades have recognized

this relationship. President Nixon announced a

national policy of self-determination for Indian tribes in

1970. More recently, Executive Order 13175, entitled
consultation and coordination with Indian tribal

governments, was issued in 2000. I reiterated my

Administration's adherence to a government-to-

government relationship and support for tribal

sovereignty and self-determination earlier this year in

Executive Order 13336, entitled American Indian and

Alaska Native Education.

My Administration is committed to continuing to work

with federally recognized tribal governments on a

government-to-government basis and strongly supports

and respects tribal sovereignty and self-determination

for tribal governments in the United States. I take pride

in acknowledging and reaffirming the existence and

durability of our unique government-to-government

relationship and these abiding principles.

This commitment begins at the White House, where my

Director of Intergovernmental Affairs serves as my White

House liaison with all Indian nations and works with

federally recognized tribal governments on an

intergovernmental basis. Moreover, it is critical that all

departments and agencies adhere to these principles

-9-



and work with tribal governments in a manner that
cultivates mutual respect and fosters greater

understanding to reinforce these principles.

I

I
I
I

The Labor Department is violating the govemment to government

admonition of the President.

B. The Appointment of a Receiver without any

Pleadings, Facts or Prayer for this Type of Relief Violates
Due Process.

In a lame attempt to justify blatant procedural violations, the

Secretary at pages 27 and 28 of her brief states that the usual

I
I

I

I

I 24-29) never mentions or pleads any facts

I receivership. The Prayer does not request

phrase "such other and further relief as may be necessary and

appropriate clears the defectf

Phillip Morris USA v. Williams, 127 S.Ct 1057, 1062 (2007)

requires that a notice and opportunity to be heard are minimal

requirements of due process. The Complaint in this case (Excerpts

supporting a

anything even

I

I

I

I

suggesting a receivership.

The Judgment (Excerpts 15-19) contains a full page of what

will happen if defendants do not pay. It states that _the court shall

-10-
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appoint a receiver." Plaintiff will furnish names of the receivers.

The Defendants must also "submit to a sworn accounting." The

Plaintiff can "liquidate the Defendants' assets."

No where does the Judgment mention notice to Defendants.

These draconian methods cannot be allowed by a court whose

responsibility includes constitutional safeguards.

Bell Atlantic u. 7_oombly, 127 S.Ct 1955, 1974, 167 L.Ed.2d

929 (2007) states, "Here, in contrast, we do not require heightened

pleading of specifics, but only enough facts to state a claim to relief

that is plausible on its face. Because the plaintiffs here have not

nudged their claims across the line from conceivable to plausible,

their complaint must be dismissed."

Wright and Miller, Federal Practice and Procedure, § 1202 (3d

Ed. 2004) states, "The rule requires the pleader to disclose

adequate information regarding the basis of his claim for relief as

distinguished from a bare averment that he wants relief and is

entitled to it. Undoubtedly great generality in the statement of

these circumstances can be permitted so long as the defendant is

-11-
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given fair notice of what is being asserted against him."

Notice cannot be hidden. McCready v. Ebay, 453 F.3d 882,

890 (7 th Cir. 2006).

"The pleadings must contain more than a conclusory

statement that the pleading party is entitled to relief from another

party; it must state how and why the claimant is entitled to such

relief." Rodin Properties v. Cushman and Wakefield, 49 F.Supp.2d

728, 740 (D.N.J. 1999).

Conclusion.

The law since the Lara decision is that the federal law cannot

interfere in tribal governance of its members. Business regulation

of tribal members is a tribal intramural matter. This case violates

the government to government policy and applicable case law.

Granting receivership provisions and ad hoc collection

without requesting this relief in the complaint is an

unconscionable fair notice violation of procedural due process.
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i Respectfully Submitted,

!
Attorney for Appellants

818 W. Riverside Avenue, Ste 715

Spokane, Washington 99201
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!
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Attorney for AppeUants
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