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In Meyer o, Grant, 486 11.5. 414, 108 S.Ct 1886, 100 LEd, 24 425 (1988), the Supreme Court
held that the conduct of an initiative campaign “involves the type of interacrive communication
concerning political change that is appropriately described as ‘core political speech.”” Id. ar 421-22.
108 §.Cr. 1886, Laws that restrict core political speech, the Court held, are subject to “exacting
serutiny”-whether or not they leave citizens “other means ra disseminate their ideas, Id. ar 470,
424, 108 5.Cr. 1886, Art. IV, §41 implicates “core political speech” because the potential
proponent of a proposal must envision the task in fronr of him, a virtual hill climb of a campaign

replete with political speech, knowing that his competitor, can by-pass the hill entirely, As the High
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2191, JBdL 2 P48 (2003
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Court noted in Visgnia v Hicks, 339 U8, 11

Many persons, rather than underrake the considerable burden (and sometimes risk) of

vindicaring their rights th f'mﬁ} case-bycase litigation, will choose simply o abstain from

protecred speech. Dombrowski, supra, at 486487, 85 5.Ce. 1116, harming not only themselves,
-t

1

bur society as whole, which is deprived of an uninhibited marketplace of ideas.

pare not assured their legislarive

Defendants assert that plaintiffs’ simply complain thar the

als. That's nor the case E-‘Q"\;:}ﬂ‘g.;»y: 3{‘5]?; intifts cormn t‘?Lsi:ﬁ? ia that ?’T"z&“;{ compers for thel
goals on an uneven playing fleld, Phinsi#fs here do not complain of a structural fearure of the
amendment thar makes some political outcomes less likely than others, such as 2 supermajority
requirement as in Initianwe and Referendum Instinte v Walker | supra for wildbife initintives, Had
Proposal 04-1 simply required a statewide vote for any change in the gaming laws, it would not be

iy L
93

b aoticona }"m it iy g_h., € Droponents, tnat raise

s

equal protection and free speech issues, the same issues raised by Lac Viewx, supra.
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Vi. COMMERCE CLAUSE

Article 1, section 8, clause 3 of the US. Constitution, the Commerce Clause, grants Congress
the power to regulate commerce among the states. Although explicitly speaking only ro
Congressional power, the Commerce Clause has long been interpreted to limir the abiliry of states
to pass legislation that interferes with interstate commerce. Thus, the clause acts as a grant of
Congressional power as well as “a restriction on permissible stare regulation” even in the absence
of Congressional action. Hughes v. Ollahoma, 441 WS, 322,326, 99 5.Cr 17271731, 60 L.Ed.2d
250(1979).

When lnmiwuzu state WW\}AHHH tnder the Commerce O &:‘iz‘st the Ski;_’%{‘@:"‘i‘}if. Coure has
develaped two general standards which differ according to the legislation at issue. Some statures
are facially neutral and have only inctdental effects on inrersrare commerce. The Courr has said:

irimare local public interest, and irs

Where the statute regulares evenhandedly ro effectuate a |

f'-'f"f"em Ot INTETState COMMercy are an#v fna‘if’éermﬁg i will be L.siph@i_d untess the burden imposed

Im: *i) i E“}” _3‘ 4 {‘?W :..JM;%{ f" 1.Ed.2
This is often referred to as the Pike analbysis.
A statute that affirmarively discriminates against interstate commerce, on the other hand, is

subject to a srricter standard. When “a stature divectly regulares or discriminates ngainst interstate

commerce, or when its effect is to favor in-state economic interests, [the Supreme Court has)

seneratly srruck down the s
Liguor Aurh, 476 1.5, 573,579, 106 S.Cr. 2080,2084, 90 L.E4.2d 552(1986). In many cases

where simple economic protectionism is effecred by srate legislation, a virtually per se rule of

invalidity has been erected.” Philadelphia v. New Jersey, 437 1S, 617,624, 98 S.Cr. 2531,2535, 57

)
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L.Ed.2d 475 (1978). When, the regulation discriminates “either on its face ot in practical effect”
against interstate commerce, the Srare bears the burden of showing that the starute “serves a
legitimare local purpose” and thar the purpose could not be achieved adequately by
nondiscriminatory alternatives. Hughes «. Oldahoma, supra, 441 1S, at 336. This larter, stricter
standard is referred to as the Hughes tese,

The Attorney General, and MOM Grand areue thar Arr 4, 841 has no affect on inrersrare
commerce.  Nearly 95% of Plaintitf Northville's reveniie is derived from interstare simuleasr of

Ly

horse racing. Among all state racing licensees the figure is 92.29% " Telecasts of races in other

states are broadeast at Northville for wagering on site (imporr simuleast) and Northville's live races
are relecast to other wagering sites, both in state and ourofstate (export simuleast). Congress

- ey

- . . 1 v ¥ : / o TS g
regulates interstate simulcasting through the Interstate Horse Racing Act of 1978, 15

it

SO Congress enacred the Act “ro regulate interstate commerce with respect ro wagering on

Toompsiome e el T Tt 0, %
dustrics inorhe Dlnired Stares

horseracing..to further the horseracing and legal offrack berting

ognizing the interstate nature of the horse racing business

15 LLSUCEE300 103 Other cages

are Pavi Mutuel Clerks Union of Lowsiana, Local 328 v. Fairgrounds Corporation, 703 F.2d 913 (1983),

New York Racing Ass'n, Inc. o NLLRB., TORFId 4610 A 7 1983

Are 4, §41 interferes with the tlow of interstate commerce because it exemnptions of tribal

gamning and the Detroir casinos have allowed expanston by thase entities since its enactment,

. - 0 - L ™ Lt i i ] . ¥ . i
b : - A Fryerk ; sy B o . - . N S ot ~tryod fo. SR
EXATIRION W ‘I”i Eiﬁt‘. }f’\ilfg“ﬂ?’;’ L;E!?‘.Zﬁ!&il{;‘,i Plainriffs TEVENLS, WD I8 MTNOET SXCRESTVELY darnvea

from interstate commerce,
We have seen that, since the passage of Art. 4, §41, another Indian casino has opened, »

second is scheduled to open in 2009, and three more have been approved by the governor.

* Affidavit or Richard Thalheimer, Ph.D.. Ex. B, para. §.
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Further we have seen that the number of slot machines ar the Detroir casinos have increased 239%

since the three casinos moved to permanent locarions.
Prof. Thalheimer's study of the issue indicares that the expansion of Derroit casino gaming
since the enactment of Art. 4, §41 has reduced handle ar Plaintiff Northville Downs by 5% for
every 1000 slot machines added ro the marker. The Artarney General's dara indicates thar 1769
machines have been added to the market since the passage of Proposal 2004-1. Ninery tive percent
of Northville’s gross revenue is derived from intersrate simulcast.”®
A Sourh Diakota statute which required gaming licensees 1o be majoritg-owned by South
Dakora residents was struck down on both Equal Prorection and Commerce Clanse srounds in
Guleh Gaming, Inc. v State of South Dakota, 781 F. Supp. 621,628 (1D.5.1). 1991). There:
.

titt argued thar the State s artempring to provect local economic interests, which is

i
&

i EE‘T il
not a legitimate state purpose under the Equal Prorection suarantee of the Unired States
Constitution, South Dakots, on the other hand, asserts that the majority ownership
requiremnent is a rational means of maintaining control of an industry that has the

TRIE Supp. At 630

P 111 . . it
potential to atrract “soctal evils,

3 t0 the

The Court agreed with Plaintiff finding that the stature bore no rational relationshiy

norals, good order and general welfare of the citizens of

5

goal of prorecting the health, safery,

s, utilizing the stricter Hughes

South Dakora. 781 F. Supp. ar 631 In ire Commerce Clause analy
test, the Court found a per se vicktion of the Commerce Clatse, ohserving:

The Supreme Court has asserted that the “evil of protectionism can reside in legislative

means as well as legislative ends.” Philadelphia v. New Jersey, 437 1U.S. 617, 626, 98 S.Cr.
2531, 2536 57 L EA.2d 475 (1678}, Thus, even if South ko had Ewmmate soals in
1

mind when enacting the starute at issue, E‘)(‘mrh Dakata cannot use discriminatory means to

ise would be legitimate ends. 781 F. Supp. ar 631

achieve whar otherw
dedk s ek R

The South Dakota starute diseriminates among business entities on the basis of the

residency of their investors. See Leawis v BT Investment Managers, Inc. 447 US. 2742, 100

f Ihid,, paras. 14, 13
* Affidavit of Richard Thalheimer, Ex. B, paras.7 and 13,
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S.Ce 2009,2018, 64 L EA 2d 7T02(1980). The discrimination is nor evenhanded for
purposes of the Commerce Clause, 781 F. Supp at 627, (emphasis added)

The court found the legislation implicated interstate commerce hecause it restricred the
flow of potential outofstare investment in businesses holding Sourh Dakota gaming licenses.
Similarly, in the instant case, it is the impact on interstate simuleast wagering that implicates
interstate commerce. While Arc 4, §41 proposes 1o deal with a legitimare local concern, restricting
the proliferation of casino wagering, the enactment does not do so evenhandedly; intersrare
commerce is implicated, and the burden should be upon the state to demonserate that its aims

could have been advanced by non-discriminatory means.

Vi, DUEPROCESS
aj. Generally

Plaintiffs also challenge Are 1V, 841 under the Due Process Clauge of the Fourreenth

Amendment, relyving on Brookpark Entevtainment, Inc, v, Taft, 951 F2d 710 (19971}, cert denied, 113

5.0 68, 506 LIS 820, 113 8.Ce 68, 121 L.EJ2d 35 (1997). Judge Ralph B. Guy, Jr., writing for
the Coure, found an Ohio stature ro be facizlly unconstitutional under the Due Process Clanse.
The statute, the “parricular premises” local oprion starute, permirred vorers by referendim vote to
revake the Haguor Heense of o particular establishment in their voting precinet.

The Court, at 951 F 2d ar 714, nored thar federal constiturional law derermines wherher

an interest rises ro the level of a “legitimate claim of entitlement” protecred by the Due Process

clmise.

“The due process clause only protects those interests to which one has a ‘legitimate claim
of entitlernent.” This has been defined ro include ‘any significant property interests,
including statutory entitlements.”” Brotherton v. Cleveland, 923 F.2d 477, 480 (6" Cir.
1991). “Government licenses are...a form of property insofar as they constitute an
entitlement ro engage in a valuable activity.” Ronald 1. Rofunda et al., Treatise on
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Constirutional Law: Substance and Procedure §17.5 (1986). An individual having “present

enjoyment of the benefit and a claim of entitlement to its continuation under stare
taw._{hlas a properry interest which [is] protected by the due process clause.” Id.

The Court observed that the license may rise to the level of propersy under the Due
Process clause, even though Ohio chooses not to eall it property.

“Although the underlying substantive interest is creared by ‘an independent source such as
state law,” federal constitutional Iaw determines whether that interest rises ro the level of a
legitimare claim of entitlement” protecred by the Due Process Clause. Memphis Light, Gas
& Water D, v, Craft, 436 US 1,9, 98 S.Ce. 1554, 1560, 56 L.Ed.2d 30 (1978) citations
omirted). The license may rise to the level of properry even though Ohio choses nor o call
it property. “[Wle must lock behind labels and decide wherher the plaintiff's license was
property in the funcrional sense.” Reed v. Village of Shorewood, 704 F.2d 943, 948 (7™ Cir.
1983}, {cirations omitted). In short, we look ro Ohio law ro determine the nature of the

interest, not the label ro apply to i1, 951 F 2d ar 714

The Court found a Lquor Bcense o be pronerty. Amone the facrors it considered was its
1 . i

transterability, and renewabilicy, and the face that it has pecuniary value, and thar the holder had o

right of hearing before revocation and a right of appeal of adverse dererminarions. All the same

cant be said for a track license issued by the Racing Commissioner per MOL 431,309,

ertaivment, at Y51 B 7 !.@ that the

Ly

The Sigrh Cireuic hele

fundamental problem with the Ohio starure was the “arbitruriness inherent in a referendum.” The
Court held that the stature was not a valid delegarion of legislative power because it allows the
voters to permanently close down only those establishments thar they dislike. The Courr said, “this
is precisely the kind of capricious action thar the due process clhuse of law provisions in the
Constitution are designed o prevent,” 951 F.2d ar 716,

The Sevenrh Circuit's decision in Club Misty, Ine. v Laski, er al., 208 F3d 415(CA 7 20009,
cevt. denjed, 531 U8 1011, 121 S.Cr 565, 148 L Ed.2d 484 (2000), which cites Brookpark, supra,

also involved a challenge o an Hlineis starute which permitted local referendam votes to targer
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specific liquor estblishments for Heense revocation. The Seventh Circuir held, in striking down
the starure, thar allowing voters ro expel a particular lcense holder deprived the licensee of his
property without due process.
An individual's life, liberty, and property are not held or enjoyed at the sufferance of the
3 T
elecrorate. When the Hinois legislature stepped from allowing the voters to vote the
precinct dry to allowing the voters to expel a parricular disfavored licensee, it crossed the
line that protecrs property holders from heing deprived of their property withour due
process of law, 208 F3d arp. 621
The Seventh Circuit found that the elecrorate in this particular referendum to be essentially acting
in judicial capacity.
[ T SRR P IR S 1.1 vty P YRR S N DN SN s
SIS ISRUC Iy 10T TOO MU AQICZATION, DUT QQiegation 10 (ho Wrong Houdy: UeIegAtion of

judicial decision-making, for example, to people who are not judges.”

{extensive citations omitred). 208 F 3d ar. 627,
Clearly, the interest of vace meet licensee or a track licensee is a properry interest, Although the

fssite has not been litigated in Michigan, the leading narional authority is the decision of the

Supreme Court of Hlinois in Balmeral Racing Club, Inc. v Hllinois Racing

Bd., 151 HL2d 367, 603 N.E.2d 489 (1997 The Court held ar 603 N E 2d at 50546

We hold teday rhat every racing license creates a property interest, for, surely, denial of any

sursiir of g

racing license forecloses

ing sstablishment’s cocupation.
e

Without races, a racerrack becomes useless and the investment to maintain thar racetrack is
worthless. Racing is rhe business of the racerrack. Denying Balmoral's license affects rhis
Business, specifically impacting upon its right to remain profitable and the income of its
awners. We conclude that this inrerest in maintaining an occupation makes Balmoral's

PELweNr]

lieense 2 prop witho

ot be denied without affording due process.

¢ e
Had the referendum requirements of Proposal 04-1 applied ro all of the state’s gaming

Hcensees, Lo, across the board, ke the across the hoard vore referenced in the Clih Misey case, ie.

to vote the whole precinct dry, there would be no due process obiection. However, in the instant

(S
o
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case particular licensees were singled out, The offensive quality noted by both Circuits is the
“rargeting” of particular licensees. There is a distinction in that rhe vote did not explicitly revoke
the applicable track and meet licenses in question, bur it has imperiled those licenses by
extinguishing the prospective legislarive relief promised by HBs 4609-10, and made more difficule
the process of obtaining legislative relief in the future.
VIHI. SUMMARY

Plaintiffs believe they have established, as matter of law, that Arr. IV, §41 violares the Equal
Protection Clause, under either strice scrutiny or rational basis review. The casinosponsored
initiative, on its face, discriminares against racing Heensees. It denies them equal access ro the state

legislarure even to the extent of preempting legislation poised for passage. The discrimination is

invidious because the legislavion’s clear iv potential competitors as the proponents
protect their own monopoly status,

Further, Plaintiffs believe they have established violations of the First Amendment,
Commerce and the Due Process Clanses. Accordingly, Phainriffs pray that this Honorable Coure

deciare Are. IV, 841 ro be unconstirurional and enjoin irs enforcement, and award arrornevs fees

o Plaincifts per 47 1U5.C §1988

Respectfully Sebmirred,

Jo/ PHILLIP B MAXWELL /o/ BEIYWARD DRAUGELIS
PHILLIP B MAXWELL H‘}\W%Rﬂ DRAUGELIS
PHILLIP B, MAXWELL &ASSOC, DRAUGELIS & ASHTON
20 Hudson St 3RO N, Main

Dford, Michigan 48371 Clawson, ML 48017
2489691490 (248} 5887704
Phillip@pbmaxwell.com dzasl'idﬁ(ti@f&meﬂt‘crh.ner
Pl4877 P-12947
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CERTIFICATE QF SERVICE

[ hereby certify that on November 28, 2008, [ electronically filed the foregoing paper with
the Clerk of the Courr using the ECF filing system which will send notification of such filing o
the following:

EDWARD DRAUGELIS (P i“)‘%?)
DRAUGELIS & ASHTON L
Cocounsel for Plaintiffs

380 N, Main,

Clawson, M1 48017

DONALD S MCGEHEE (I

TITOOTINA Y N EN TN

748G
JESSICA HODOSON (P-60103

3
03)
Assisrant Artorneys Genera

State of Michigan

Co-counsel for Defendants

5% Floor, G, Mennen Williams Blde.
515 W, Otrawa St

Lansing, Ml 48933

PETER ELLSWORTH (P23657)
SEFFREY V. STUCKEY (P34645)
PHILLIP | DeROSIER (P55595)
Agrys, for MOM Grand, LLC
Dickinson Wright PLLC

Attorneys for Intervening Defendant
215 S, Washingron Square, Ste. 200
Lansing, MI 48933

s/ Flannah Cornell
20 Hudson Street
Oxford, M1 48371
J48.969.1490

Hannah@pbmaxwell com
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