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A. TIMELINESS OF REPLY

The Defendant notes personal service of his brief and dates

the notice as November 14, 2007. Brief of Appellee at 21.

However, on November 15, 2007, the Defendant only provided an

unsigned and undated copy of the brief electronically and without

the appendix. Appellant's Supplemental Excepts of Record

[hereinafter ASER] at 6. On November 21, 2007, service was

accomplished when the Defendant provided two signed copies of his

brief plus the Supplemental Excerpts of Record. ASER at 1-5.

Therefore, this reply filed within 14 days is timely.

Fed. R.App. P. 31(a) (I).

B. CONTESTED FACTS

The Defendant sets out a three page "Statement of the Case."

Brief of Appellee at 1-3. The government contests the following

assertions:

i. Footnote I: Yakama Nation Stamps

The Defendant argues that the Indictment is incorrect in

referring "to untaxed or unstamped cigarettes." Brief of Appellee

at 1 n. i. However, the Defendant's challenge to the Indictment

fails to acknowledge that the stamps at issue in the Indictment

are "to evidence the payment of applicable state cigarette

taxes." Excerpts of Record [hereinafter ER] 2. Further, the

Indictment explains that "Yakama Nation stamps were not

authorized tax stamps by the State of Washington." ER 3.
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2. Footnote 2 "Standina Notice"

The Defendant asserts that the Yakama Nation has _given the

State 'standing notice' this it would be bringing in such tobacco

products on an ongoing basis." Brief of Appellee at 1 n. 2. This

assertion has no citation to authority. Additionally, even if

the Tribe gave notice, such clearly did not satisfy the State of

Washington. See Yakama Indian Nation v. Washinqton, 176 F.3d 1241

(9th Cir. 1999) (upholding state action of forfeiting unstamped,

unreported Yakama Indian Nation cigarettes). Further, if the

delivery was open and notorious, the Defendant does not explain

why he had to increase his fees due to the increased risk

associated with the deliveries. ER 73.

3. Defendant's Tribal Contract

The Defendant offers to the Court that he had a contract

with the Yakama Nation for transporting the contraband

cigarettes. Brief of Appellee at 2. However, the Defendant fails

to include the last page of the Court Record which notes that the

life of the contract was from Decen_ber 19, 2002 to September 30,

2003. ASER 17. The conspiracy charged in the Indictment was from

July 1999 to May 20, 2003. ER 17; 32.

4. Defendant's Payment

The Defendant asserts that in addition to mileage, paid by

the Yakama Nation, he received $.25 to $.50 per carton from the

Yakama retailers. Brief of Appellee at 2. The Defendant omits
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that at times he also received $.25 to $.50 from codefendant

Louie Mahoney for every carton of cigarettes delivered. ER 16;

ARGUMENT

The Defendant argues his conduct is covered by his Right to

Travel guaranteed by the Yakama Treaty of 1855. Because his

conduct involves conspiracy charges, his arguments should fail.

I. The Defendant's conduct is not limited to the nine

overt acts alleged in the Indictment.

The Defendant alleges that his conduct only involved the

nine overt acts alleged in the Indictment. Brief of Appellee

at 4. Clearly the Defendant misapprehends conspiracy liability.

Section 371 of Title 18, United States Code provides

If two or more persons conspire either to commit any

offense against the United States . and one or more

of such persons do any act to effect the object of the

conspiracy, each shall be fined under this title or

imprisoned not more than five years, or both.

See, also, Salinas v. United States, 522 U.S. 52, 64 (1997);

Bannon v. United States, 156 U.S. 464, 469 (1895). In this case,

the Indictment alleges numerous overt acts by codefendants, thus

the Defendant's criminal liability is not limited to the nine

overt acts contained within the Indictment.

2. The acts of codefendants included sales of contraband

cigarettes, which are not protected under Smiskin.

The Defendant alleges that his involvement in the conspiracy

is protected under United States v. Smiskin, 487 F.3d 1260 (9th
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Cir. 2007). Brief of Appellee at 5. The Defendant reads Smiskin

too broadly. Although Smiskin protects the transportation of

contraband cigarettes, id. at 1272, it cannot not immunize the

Defendant from conspirator liability. See, e.__., United States v.

Andreen, 628 F.2d 1236, 1248 (9th Cir. 1980) (overt act need not

be criminal).

The Indictment alleges contraband cigarette trafficking:

LOUIE MAHONEY and each listed defendant and unindicted

co-conspirator did knowingly ship, transport, receive,

possess, sell and distribute in the Eastern District of

Washington and elsewhere, contraband cigarettes as that

term is defined in Title 18, United States Code,

Section 2341, to wit: a quantity of more than 60,000

cigarettes, the approximate number of cigarettes as
stated in each count, which bore no evidence of the

payment of applicable state cigarette taxes in the

State of Washington and such transportation not having

been reported to the State of Washingto n in advance, in

violation of Title 18, United States Code, Section

2342(a) and aided and abetted the same, in violation of

Title 18, United States Code, Section 2."

ER 33-34. Clearly, this allegation is not limited to the

transportation of the contraband cigarettes, as it includes the

sale of contraband. ER 33-34. Once the cigarettes were

transported by the Defendant to co-conspirators Harvey Davis and

John Hunter, Yakama reservation retailers, the cigarettes,

logically, were sold. The sale of contraband cigarettes is not

protected by the Treaty.

The Defendant avers that his legal activities of

transporting contraband cigarettes and transporting payment for

the contraband cannot form the basis for a conspiracy charge.

4
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Brief of Appellee at 5. Regardless of the legality of his

physical acts, his agreement to further the illegal conspiracy is

what counts. Andreen, 628 F.2d at 1248.

3. Smiskin does not convert the contraband ciqarettes to

lawful ciqarettes.

The Defendant relies on district court rulings which were

not adopted by this Court. Smiskin did not find that the

transported cigarettes were lawful.

This Court determined that the cigarettes transported in

Smiskin had not been reported to the State and thus were

contraband. I__dd.at 1263. Although the district court found the

transported cigarettes to not be contraband, that finding was not

adopted by this Court. I__d_d.at 1262. This Court simply held that

the "district court did not err in interpreting and applying the

Yakama Treaty to dismiss the indictment against the Smiskins."

I__d_d.In so holding, this Court narrowed the question on appeal to

"whether a violation of the State's pre-notification requirement

can provide a valid basis for a CCTA [Contraband Cigarette

Trafficking Act] prosecution of Yakama tribal members." I__d.at

1263. This Court concluded that "the Smiskins' alleged

transportation and possession of unstamped cigarettes without

providing notice to the State cannot be the basis for prosecution

under the CCTA." I__dd.at 1272. Thus, this Court affirmed the

district court dismissal but did not adopt the district court

findings.
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4. The Indictment does not need to alleqe that ciaarettes

were sold to non-Indians because the unstamped

ciqarettes were illeqal.

The Defendant claims that the Indictment should have alleged

the sale of cigarettes to non-Indians in order for the sales to

be illegal. Brief of Appellee at 8. The Defendant's argument

does not account for other provisions of Washington law.

As an initial matter, the government would note that the

prohibited act under the CCTA is not sales of untaxed cigarettes

to non-Indians, but is instead the sale of untaxed cigarettes to

non-tribai members. Brief of ADDellee at 8; Washinqton v.

Confederated Tribes of the Colville Indian Reservation

(Colville), 447 U.S. 134, 150-51 (1979). Further, even sales to

tribal members are prohibited, as are all other sales, where the

cigarettes are unstamped. Revised Code of Washington 82.24.030;

Washington Administrative Code 458-20-186(4) (c) & (5) (b).

Therefore, an allegation that sales were to non-Indians is an

unnecessary addition.

5. No Treaty riqht attaches to the sale of unstamped

ciqarettes.

The Defendant claims that his Treaty right to travel

protects the sale of unstamped cigarettes to non-tribal members.

Brief of Appellee at 9. The Defendant fails to point to any

language in the Treaty to support this proposition.

The Treaty right at issue is for unrestricted travel, not

unrestricted trade. The Treaty of 1855 provides _the right, in

6
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common with citizens of the United States, to travel upon all

public highways." Treaty with the Yakamas, Art. III, 12 Stat.

951, 953 (1855). This protected travel has been expanded under

Smiskin to include travel for purposes of commerce. Smiskin, 487

F.3d at 1266. The state requirement that stamps be placed upon a

package of cigarettes prior to sale simply cannot be read to

impact this right to travel for purposes of trade. Thus, the

CCTA violation for the sale of unstamped cigarettes by

conspirators survives this challenge.

6. The money laundering charae survives because the

Defendant knew the ciqarettes were contraband.

The Defendant claims his Treaty right is nugatory if it does

not include the right to transport tainted money in return. Brief

of Appellee at 14. The Defendant's attempt to expand Smiskin

should not prevail.

The Defendant was aware of the sales of contraband

cigarettes by Yakama co-conspirators. ER 72-73. The Defendant

also knew that fees paid by co-defendant Louie Mahoney were from

contraband cigarette sales. ER 24; 25; 26 & 72. Thus, he knew

that his fees for Treaty-protected activity were from illegal

activities.

7. Inclusion of the Defendant in the Indictment was not

foreclosed by Smiskin.

The Defendant argues the government impermissibly indicted

him based upon the district court's Smiskin decision. However,
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the Smiskin district court had before it the government's motion

to reconsider at the time of the Defendant's Indictment. ER I;

ASER 21-22. Thus, the Smiskin decision was not final, much less

of precedential value.

The Defendant's argument that the government should be

collaterally estopped has no merit. The Defendant was included

in a RICO conspiracy and other conspiracy charges. ER 1-60. The

Smiskins were not charged with conspiracy. ASER 23.

8. The district court's sentencing order does not negate
the Defendant's criminal conduct.

The Defendant claims the district court viewed the CCTA

charges as baseless. Brief of Appellee at 18. This argument is

in error.

The district court when sentencing non-Yakama defendants

looked at the history of the state-tribal dispute. SER 40.

Though the district court viewed the Puyallup Tribal sales as

civil disobedience, it did not condone "the intentional breaking

of the law." SER 41. Further, the claim that at most the

Defendant would have faced a gross misdemeanor charge in state

court is flat out wrong. Brief of Appellee at 19. Washington law

penalizes the transportation of more than 60,000 contraband

cigarettes as a felony. Revised Code of Washington 82.24.110(2).
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D. CONCLUSION

Based upon the foregoing, the government asks that the

motion to dismiss be reversed, the Indictment reinstated and this

case remanded for sentencing.

DATED this 5th day of December, 2007.

Respectfully submitted,

JAMES A. McDEVITT

United States Attorney

Assistant United States Attorney
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1855 Treaty with the Yakamas

Article III in its entirety provides:

And provided, That, if necessary for the public

convenience, roads may be run through the said

reservation; and on the other hand, the right of way,

with free access from the same to the nearest public

highway, is secured to them; as also the right, in

common with citizens of the United States, to travel

upon all public highways.

The exclusive right of taking fish in all the streams,

where running through or bordering said reservation, is

further secured to said confederated tribes and bands

of Indians, as also the right of taking fish at all

usual and accustomed places, in common with the

citizens of the Territory, and of erecting temporary

buildings for curing them; together with the privilege

of hunting, gathering roots and berries, and pasturing

their horses and cattle upon open and unclaimed land.

Treaty with the Yakamas, Art. III, 12 Stat. 951, 952-53

(1855) .

Cree v. FiQre$, 157 F.3d 762, 764 n. 1 (9 th Cir. 1998)

[

[
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WA ADC 458-20-186

WAC 458-20-186
Wash. Admin. Code 458-20-186

Page I

I WASHINGTON ADMINISTRATIVE CODETITLE 4S8. REVENUE, DEPARTMENT OF
CHAPTER 458-20. EXCISE TAX RULES

I
I

I

I
I

I

I

_t through January 2, 2003

458-20-186. Tax on cigarettes.

(1) Introduction. This section explains the tax liabilities of persons who sell, use, consume,

handle, possess or distribute cigarettes in this state. It addresses only those taxes which apply
exclusively to cigarettes. See WAC 458-20-185 for tax liabilities associated with tobacco

products other than cigarettes.

(2) In general. The Washington state cigarette tax is due and payable by the first person who
sells, uses, consumes, handles, possesses or distributes the cigarettes in this state.

(a) For purposes of this rule, a possessor is anyone who personally or through an agent,

employee, or designee has possession of cigarettes in this state.

(b) Payment is made through the purchase of stamps from banks authorized by the department

of revenue to sell the stamps.

(3) Rates. The Washington state cigarette tax is imposed on a per cigarette basis. The rate of

tax is a combination of statutory rates found in RCW 82.24.020 and 82.24.027. Charts with
current rates are available from the special programs division at the department of revenue.

(4) Exemptions. To quatify for exemptions from the tax, certain procedures must be followed.
Exemptions and their procedures are as follows:

(a) The cigarette tax does not apply to cigarettes sold to persons licensed as cigarette
distributors in other states when, as a condition of the sale, the seller either delivers the
cigarettes to such a buyer at a point outside this state, or delivers the same to a common carrier

with the shipment conaigned by the seller to such a buyer at a lo¢_tion outside this state. Arty
person _gaged in making sales to licensed dislributors in other states or making export sales
(see WAC 458-20-193 and 458-20-193C) or in making sales to the federal government must
furnish a surety bond in a sum equal to twice the amount of tax which would be affixed to the

cigarettes that are set aside for the conduct of such business without affucing cigarette tax

© 2007 Thomson/West. No Claim to Orig. US Gov. Works.

APPENDIX B

https://web2.westlaw.com/printYprintstream.aspx?rsfWLWT.l 1&destinationffiatp&prflffiH...
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WA ADC 458-20-186 Page 2

WAC 458-20-186
Wash. Admin. Code 458-20-186

stamps. Such unstamped stock must be kept separate and apart from any stamped stock.

Co) The cigarette tax does not apply to cigarettes in the possession of a person authorized to

purchase cigarettes at a military facility when purchased for their own consumption.

(e) The cigarette tax does not apply to cigarettes sold at an outlet on an enrolled Native
American tribal member's tribal reservation to an enrolled Native American tribal member for

personal consumption. Cigarettes sold to an enrolled tribal member must be stamped, but are
untaxed due to the exempt nature of the sale. However, sales made by a Native American

cigarette outlet to nontribal members are subject to the tax. These cigarettes are both stamped
and taxed.

(5) Liability, collection and stamps. Every person unlawfully in possession of unstamped

cigarettes in this state shall be liable for the cigarette tax provided for herein.

(a) Ordinarily, the tax obligation is imposed and collected on the first possessor of such

tmstamped cigarettes. However, failure by the first possessor to pay such tax does not excuse

any subsequent possessor ofunstamped cigarettes.

(b) Stamps indicating the payment of the cigarette tax must be affixed prior to any sale, use,

consumption, handling, possession or distribution for all cigarettes other than those mentioned

in (4)(a) of this section. The stamp must be applied to the smallest container or package, unless
the department determines that it is impractical to do so.

(c) Every licensed stamping wholesaler shall stamp those cigarettes that require stamping

within 72 hours after receipt, but in any event, on or before sale or transfer to another party.

Stamps shall be of the type authorized by the department which at present is the heat applied

'fuson' type. The use of meter stamping machines for use in imprinting packages, in lieu of

attaching stamps, is not authorized by the department. The use of water 'decalcomania' type
stamps by such vendors is not authorized.

(d) Persons other than licensed stamping wholesalers must file with the department of revenue,

prior to receipt, a notice of intent to possess unstamped cigarettes in the state of Washington. A
copy of this notice, validated by an agent of the department of revenue, must be in the

possession of any such person who is in possession of unstamped cigarettes in this state.

(e) Persons who have filed the notice must bring the cigarettes to a department office for

payment of the tax within 72 hours of receipt, but in any event, on or before sale or transfer to

another party. Failure to file this notice will subject the person in possession of such cigarettes

to criminal sanctions as set forth in subsections (9) and (10) of this section.

© 2007 Thomson/West. No Claim to Orig. US Gov. Works.
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(f) Any unstamped or untaxed cigarettes in the possession of persons (other than licensed

stamping wholesalers) who have failed to file a notice of intent to possess unstarnped cigarettes

in the state of Washington or who have failed to affix stamps and/or who have failed to pay the

tax as required herein, will be deemed contraband and subject to seizure and forfeiture under

the provisions of RCW 82.24.130.

(g) State approved cigarette stamps are available from authorized banks. Payment for stamps

may be made either at the time of purchase of the stamps from the banks, or deferred until later,

although the latter form of payment is available only to vendors who meet the requirements of

the department and who have furnished a surety bond equal to the proposed total monthly credit

limit. In addition, purchases on a deferred payment plan may be made only by the cigarette

seller or by an agent authorized by the cigarette seller to do so. This authorization may be in the

form of a signature card, filed with the bank, from which stamps are usually obtained, and kept

current by the vendor. Payments under a deferred plan are due within 30 days following the

purchase, and are to be paid at the outlet from which the stamps were obtained, and may be

paid by check payable to the department of revenue. Cigarette wholesalers who purchase

stamps under either plan are allowed a discount of $4.00 per thousand stamps affixed, which is

offset against the purchase price.

CO) When the rate of tax increases, the first person who sells, uses, consumes, handles,

possesses, or distributes previously taxed cigarettes after the rate increase is liable for the

additional tax. Failure by the first person to pay the additional tax arising from the first taxable

event does not relieve subsequent individuals of tax liability arising from a subsequent taxable
event.

(6) Books and records. An acct_rate set of records showing all transactions had with reference

to the purchase, sale or distribution of cigarettes must be retained.

(a) These records may be combined with those required in connection with the tobacco

products tax, by WAC 458-20-185, provided there is a segregation therein of the amount
involved. All such records must be preserved for five years from the date of the transaction.

Co) Persons shipping or delivering any cigarettes to a point outside of this state shall transmit to

the special programs division, not later than the 15th of the following calendar month, a true

duplicate invoice showing full and complete details of the interstate sale or delivery.

(7) Reports and returns. The department of revenue may require any person dealing with

cigarettes, in this state, to complete and return forms, as furnished, setting forth sales, inventory

and other data required by the department to maintain control over trade in cigarettes.

© 2007 Thomson/West. No Claim to Orig. US Gov. Works.
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Manufacturers and wholesalers selling stamped, unstamped or untaxed cigarettes shall, before

the 15th day of each month, transmit to the special programs division a complete record of sales

of cigarettes in this state during the preceding month.

(8) Refunds. Any person may request a refund of the face value of the stamps when the tax is

not applicable and the stamps are returned to the department. Documentation supporting the

claim must be provided at the time the claim for refund is made.

(a) Refunds for stamped untaxed cigarettes sold to Native American individuals or tribes (see

subsection (4)(c) of this section will include the stamping allowance and will be approved by an

agent of the department.

Co) Refunds for stamped cigarettes will not include the stamping allowance if the stamps are:

(i) Damaged, or unfit for sale, and as a result are destroyed or returned to the manufacturer or
distributor.

(ii) Improperly or partially affixed through bums, jams, double stamps, stamped on carton

flaps, or improper removal from the stamp roll.

(c) The claim for refund must be filed on a form which is provided by the department, Form

REV 37-2063. An affidavit or a certificate from the manufacturer claiming refund, or by the

agent of the department verifying the voiding of stamps and authorizing the refund, shall

accompany the form.

(9) Criminal provisions. RCW 82.24.110(1) prohibits certain specified criminal activities

with respect to cigarettes and makes such activities gross misdemeanors. Also, RCW 82.24.100

and 82.24.110(2) prohibit alteration or fabrication of stamps and transportation and/or

possession of 300 or more cartons of unstamped cigarettes and makes those activities felonies.

Persons commercially handling cigarettes in this state must refer to these statutes.

(10) Search, seizure and forfeiture. The department of revenue may search for, seize and

subsequently dispose of unstamped cigarettepackages and containers, vehicles of allkinds

utilizedfor the transportationthereof,and vending machines utilizedfor the sale thereof.

Persons handling unstamped cigarettesin this state must refer to RCW 82.24.130 and

subsequent sectionsforprovisionsrelatingto search,seizureand forfeitureof such property,for

possibleredemption thereof,and fortreatmentof such propertyinthe absence of redemption.

(11) Penalties. RCW 82.24.120 provides a penalty for failure to affix the cigarette stamps or to

cause such stamps to be affixed as required, or.to pay any tax due under chapter 82.24 RCW. In

© 2007 Thomson/West. No Claim to Orig. US Gee. Works.
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addition to the tax found to be due, a penalty equal to the greater of ten dollars per package of

tmstamped cigarettes or two hundred fifty dollars shall be assessed. Interest shall also be added

at the rate of one percent for each thirty days or portions thereof from the date the tax became

due. The department may cancel all or part of the penalty for good reason.

Statutory Authority: RCW 82.32.300. 94-10-062, S 458-20-186, filed 5/3/94, effective 6/3/94;

90-24-036, S 458-20-186, filed 11/30/90, effective 1/1/91; 90-04-039, S 458-20-186, filed

1/31/90, effective 3/3/90; 87-19-007 (Order ET 87-5), S 458-20-186, filed 9/8/87; 83-07-032

(Order ET 83-15), S 458-20-186, filed 3/15/83; Order ET 75-1, S 458-20-186, filed 5/2/75;

Order ET 73-2, S 458- 20-186, filed 11/9/73; Order ET 71-1, S 458-20-186, filed 7/22/71;

Order ET 70- 3, S 458-20-186 (Rule 186), filed 5/29/70, effective 7/1/70.

<General Materials (GM) - References, Annotations, or Tables>
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