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STATEMENT OF RELATED OR PRI OR APPEALS

There have been no prior or related federal appeals
wth regard to the issues presented in this case.

| SSUES PRESENTED

| SSUE 1

Does t he Fourteenth  Anendnent's prohi bition on
deliberate State action based on racial stereotypes
applicable at the petit jury selection stage, Batson v.
Kentucky, 476 U. S. 79 (1986), also prohibit deliberate
State action to obtain a venue transfer for the purpose
of depriving a defendant of any practical possibility
that nmenbers of his race will be in the venire from
which the petit jury is sel ected?

| SSUE 2

Moy a state trial judge presune an entire venire bore
irrevocable and fixed opinions of both the defendant
and the prosecution such that a fair and inpartial jury
could not be seated w thout undertaking any voir dire
or even visiting the venue of the first two trials

where the parties had enpanelled juries wthout



I nci dent and conducted two trials resulting in
I dentical hung juries?

| SSUE 3

May a harmless error analysis be applied to a venue
transfer arising fromintentional state action that was
admttedly for the purpose of locating a venue with a
predi sposition toward gquilt, and that reduced the
menbers of defendant's race in the new venue to |ess
than 1% or is noving the defendant’s trial to such a
venue a "structural error" that is not subject to
harm ess error analysis under Arizona v. Fulmnante,
499 U.S. 279, 309 (1991)~?

| SSUE 4

May a state trial judge exercise unfettered discretion
to select one of tw equal and alternative grounds for
conviction where the sole difference between them is
t hat the one selected authorizes a recidivist
enhancenent, and is New Mxico's 2 year sentence
enhancenment for DW-related vehicular hom cide, NVSA

1978 8§66-8-101(D) irrational under the Fourteenth



Amendnent to the U S. Const., as applied in this case,
because by pyram ding the recidivist enhancenments New
Mexi co puni shes previously convicted DW m sdeneanants
nore harshly than previously convicted fel ons?

| SSUE 5

May a prina facie case for judicial disqualification be
resolved solely by the judge whose inpartiality is
chal | enged, and w thout any opportunity for a hearing

by an inpartial factfinder?



JURI SDI CTl1 ONAL STATENMENT

The district court had jurisdiction over this case
pursuant to 28 U. S.C. 82254, as Petitioner is a citizen
of New Mexico currently incarcerated in a State prison.
Petitioner tinely exhausted his state appeals on the
| ssues presented to the federal district court.

A certificate of appealability was issued July 22,
2005. This Court’s jurisdiction rests on 28 U S C
82253, as the appeal is froma final judgnent disposing
of all of Petitioner’s clains. The decision on review
is set forth in the Mnorandum Opinion and Order of
United States District Judge Martha Vasquez and the
adopted portions of Magistrate A Torgerson's Proposed
Di sposition. Judge Vasquez’ Menorandum was entered on
March 31, 2005. The notice of appeal was filed on

April 25, 2005.



STATEMENT OF THE FACTS AND CASE

Petitioner, a Navajo nman, was charged with a nunber
of offenses in connection wth an autonobile accident
resulting in four deaths which occurred on Decenber 24,

1992, on Interstate 40 in Bernalillo County, New

Mexi co.” Media attention was heavy and referred to by

the New Mexico Suprene Court as perhaps “unprecedented

in New Mexico.”” Prior to the first trial, the nedia
reported defense counsel saying, “lI can tell you this,
I f Gordon House was not Native Anerican and if the
victins were not Anglos, despite tragedy, [this case]

woul d not have received any where near the kind of

! The citations wutilized in this brief are taken from three

sour ces. Those taken from the record proper are designated by “R P.
at ", the ones taken from prior appellate decisions and the U S.
District Court decision in the case are designated by case citation
and those taken from a transcript in the case are designhated TR Vol.
__at "7 See State v. House, 127 N.M 161, 156-59, 978 P.2d 967,
972-975 (1999) (fact section of opinion); State v. House, 124 N M
456, 567-68 953 P.2d 737, 741-42 (Ct.App 1998) (fact section); State
v. House, 130 N.M 418, 421-22, 25 P.3d 257, 260-61 (C.App. 2001)

(fact section).

2 State v. House, 127 N.M 151, 156-159, 978 P.2d 967, 972-975
(N.M, 1999).

: Twohig v. Blacknmer 121 NM 746, 747, 918 P.2d 332 (N.M, 1996).



nmedia attention it has generated.”4 The New Mexico
Court of Appeals noted, “Allegations of racial bias
reached their zenith when District Attorney Robert

Schwartz announced his intention to pursue first-degree

depraved- m nd nurder charges agai nst House. "

The Prelimnary Hearing and Venue Transfer to
Taos County

Followng a prelimnary hearing in Bernalillo
County, and dismssal of the depraved mnd nurder
charges, New Mexico State District Judge Frank Allen
transferred venue to Taos County, on March 23, 1994 at

t he def endant’ s request and wth t he State’'s

. . .. 6
concurrence, because of excessive pre-trial publicity.

The First Trial in Taos County

The case was tried in Taos County and the first
jury found Defendant guilty of DW but deadl ocked 9-3

in favor of conviction on the wongful death felony

4

1996) .

5

1996) .

6

Twohig v. Blacknmer 121 N.M 746, 748, 918 P.2d 332, 334 (N. M,

Twohig v. Blacknmer 121 N.M 746, 748, 918 P.2d 332, 334 (N M,

State v. House 127 N.M 151, 158, 978 P.2d 967, 974 (N.M, 1999)



char ges. A mstrial was decl ared. Rel atives of the
accident victinms and the D strict Attorney told the
di sparaged Taos County jurors following the mstrial,

“The system is flawed. A child could have figured it

7

out.

The State’'s First Request for Transfer out of
Taos County Following the First Trial

After the mstrial was declared, the State,
claiming it could not get a fair trial in Taos County,
filed a notion for change of venue supported by a
pollster’s report and testinony.® Judge Allen denied
the notion on August 23, 1994, finding that transfer to
the counties suggested by the State would result in a
substantial reduction in the statistical probability
that a Native Anerican would appear on the jury and
that the State failed in its burden to prove that the

popul ati on of Taos County was biased against the State.

7

Twohig v. Blackner 121 N.M 746, 748, 918 P.2d 332, 334 (N. M,
1996) .

’ State v. House 124 N.M 564, 567, 953 P.2d 737, 740 (N M App.,
1997).

- Vil -



R P. 550 (Order). On direct review in 1997 the New
Mexi co Court of Appeals agreed that, “the State’s own
polling evidence denonstrated that only 5% of the Taos
County respondents in the poll had preconcei ved
opi nions in favor of Defendant and agai nst the State.”®
Following Judge Allen's recusal, Judge Richard
Bl ackhurst was assigned to the case and he denied the
State’s notion to reconsider Judge Allen’'s venue

deci si on. *°

The Second Trial OQutcome and the District
Attorney’s Public Remarks

A second three-week trial was held and the jury
agai n deadl ocked 9-3 in favor of conviction. A second
mstrial was decl ared. The District Attorney vowed to
try M. House a third tinme and “echoing sentinents he

had expressed following the first trial, stated that

9

1997).

10

1997).

State v. House, 124 N.M 564, 572, 953 P.2d 737, 745 (N. M App.,

State v. House 124 N.M at 567, 953 P.2d at 740 (N M App.,

- Vil



t hose nenbers of the House jury who had voted to acquit
coul d have done so only out of synpathy for House.”!!

On Novenber 30, 1994 the State filed its third
request to transfer the case, claimng, “ because of
extensive and pervasive pretrial publicity, it could no
| onger receive a fair trial in Taos.”' Before ruling
on the Mdtion Judge Bl ackhurst retired and the case was
reassi gned to Judge Janes Bl ackner.

The Gag Order Entered at the State’s Request

and the New Mexico Suprene Court’s Ruling
Vacating the Gag Order

Before a ruling on the State’'s request to transfer
the case had been entered, the State filed request for
a gag order, and on Decenber 16, 1994, Judge Bl ackner
I ssued an Order prohibited the attorneys in the case
from making comments about the case in the nedia.
Petitioner’s attorney sought a wit of superintending

control to vacate the gag order based on federa

11

Twohig v. Blackmer 121 N.M 746, 748, 918 P.2d 332, 334 (N.M,
1996) .

12

State v. House 127 N.M 151, 158, 978 P.2d 967, 974 (N.M,
1999) .



constitutional principles. In March 1995, immedi ately
following oral argunent, the New Mexico Suprene Court
vacated the gag order from the bench. Later the Court
filed a witten opinion explaining that the gag order
was an unconstitutional prior restraint of speech, and
that it was unsupported by a factual foundation based
on pretrial publicity.?®
In its Opinion the Court relied on federa
constitutional princi pl es and characterized t he
pretrial publicity as it stood in Decenber 1994, just
two weeks after the State had requested the venue
transfer at issue here.
Unlike the defendant in Sheppard,
House was not to be tried where a
maj ority of t he publicity was
generated. News stories published at
the time of jury selection in House's
first trial suggest that despite the
tremendous ampunt of publicity the
case had received in Al buquerque,
residents of Taos, where House's first
and second trials were held, knew

al nost nothing about the case. See Ed
Asher, Gordon House? Who’s That? Taos

13

Twohi g v. Blacknmer, 121 NM 746, 918 P.2d 332 (1996).



Asks, Al buquerque Trib., June 7, 1994,
at Al. Further, the court, attorneys
for the State, and attorneys for House
had wused another tool to conbat
potential prejudice caused by pretrial

publicity -- extensive voi r dire
-- which also was avail able for use in
the third trial. Jurors in House's

first trial were selected from a
venire of ninety persons. These ninety
persons were questioned at |ength
about their opinions on drinking and
driving, mgraine headaches, possible
prej udi ces against Native Anmericans,
and what they knew and thought about

Gor don I—Iouse.14

The New Mexico Suprene Court found that the State’s
evidence of excessive pretrial publicity failed to
justify the prior restraint of a gag order.' At no tine
was defense counsel’s speech found to be anything but
appropriate attorney advocacy and the court relied on
Gentile v. State Bar of Nevada, 501 U S. 1030 (1991), a
case that noted attorney advocacy includes denouncing

overcharged cases.

14

Twohig v. Blackmer, 121 N.M 746, 754, 918 P.2d 332, 340 (N. M,
1996) .

15

Twohi g v. Blacknmer, 1996- NWVSC-023, 1Y 11-28, 121 N M 746, 918 P.2d
332



The Hearing on the Venue Transfer Request and
the Hearing to Decide Wwere to Mywve the Third
Tri al

About two nonths after entering the gag Order, on
February 7, 1995, Judge Bl acknmer held a hearing on the
State’s venue transfer request--in Bernalillo County--
not in Taos, the site of the first two trials. The
def endant objected raising the sane state and federa
constitutional argunent s t hat had been rai sed
previously and cited by Judge Allen in August 1994 when
rejecting the State’s earlier request. See T.R Vol. 32
at 21; T.R Vol. 32 at pgs. 23-28

The State presented no new evidence and Judge
Bl ackner relied on a transcript of the testinony of the
state’s polling expert from the August 1994 hearing,
six nonths before. Wth the exception of a few
comments nmade after the second trial, Judge Bl ackner
relied on the exact sane evidence presented by the
State in support of its venue transfer in August 1994
that was rejected by Judges Allen and Bl ackhurst, and

Its gag order request Decenber 1994 that the New Mexico



Suprenme Court found deficient just one nonth |ater.
That evidence is carefully reviewed in Petitioner’s

Suppl enental Appendi x A. Nonethel ess, Judge Bl ackner

granted the State’'s motion.

Judge Bl acknmer held another hearing on March 30,
1995 to determne the County to which to nove the
trial. At the hearing, the State’'s polling expert
testified based on his July 1994 poll that Dona Ana
County residents who had heard of the case had a higher

degree of bias against the defendant than those polled

in the current venue, Taos C‘ounty.17 See Petitioner’s
Suppl enent al Appendi x A, pgs. 10-15 (review of
pol |l ster’s testinony). The President of the Navajo
Nation wote a letter to Judge Blacknmer, urging himto
select a venue that wuld be sensitive to the
defendant’ s cul tural evidence.

It would be a travesty of justice to
see the third trial take place in a

" State v. House, 127 N.M at 164, 978 P.2d at 980 (1999).
" State v. House 124 N.M at 571, 953 P.2d at 744.
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community that has little or no
famliarity wth our custons or
culture. W have often experienced
m sunderstanding and discrimnation.
We realize that stereotypes are conmnon
where contact and conmunication wth
our people does not occur. W ask
that you consider the inportance of
having jurors who are not hostile to
nor ignorant of our culture consider

this case. ®
Despite the polling results that denonstrated bias
against the defendant in Dona Ana County,19 and the
dimnution of Native Americans to less than 1% and
| ess bias against the State in Taos than existed
agai nst Defendant, Judge Blacknmer chose Dona Ana
County. The Court’s Order contained a new concl usion:
that the nove to Dona Ana County was in part to ensure
the defendant received a fair trial.” Defendant again
strenuously objected and filed a petition for Wit of

Superintending Control to the New Mexico Suprene Court

18

State v. House, 127 N.M at 175, 978 P.2d at 991-92.
State v. House , 124 N.M at 572, 953 P.2d at 745.
* State v. House, 127 N'M at 179, 978 P.2d at 995 (1999)

19
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t hat was denied. State v. House, 127 NM at 159, 978
P.2d at 975.

Judge Bl acknmer never visited Taos County. He never
interviewed a single potential Taos County juror, or
reviewed questionnaires of potential jurors from Taos
County, nor is there any evidence that he relied on the
voir dire transcripts from the prior two trials. See
Suppl enent al Appendi x A

The Third Trial in Dona Ana County, the Quilty

Verdicts and the Direct Appeal to the New
Mexi co Court of Appeals

Followng the third trial the Dona Ana jury found
Def endant guilty on all of the remaining counts. Wth
the Nation watching on Court TV, Judge Bl ackner i nposed
the maxi mum sentence, including a constitutionally
suspect pyramding of a single 2-year DW recidivist
enhancenent provision into a 10-year enhancenent,

suspending three years of the basic sentence, |eaving

. . 21
an actual sentence of 22 years inprisonnent.

*’ State v. House, 127 NM 151, 159, 978 P2d 967, 975 (NM 1999) .
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Def endant tinely appealed to the New Mexico Court
of Appeal s cont endi ng hi s state and f eder al
constitutional rights were violated because the trial
court had no factual basis for presumng Taos County
residents were unable to inpartially hear a case that
had twi ce been heard in Taos County and because jury
sel ection was acconplished in Taos w thout exhaustion
of the jury panels during voir dire and inpaneled
w t hout objection of either party. The New Mexico
Court of Appeals agreed and reversed.

[We believe the district court’s
premat ure decision to change venue was
pl agued by a l|lack of support in the
record to justify renoval of this case

from Taos County wi t hout first
attenpting to select a new jury from

Taos County. The district court
having failed to make the attenpt, we
hold that the court abused its

discretion in granting the State’'s
notion for a change of venue. >

22

State v. House , 124 N.M at 577, 953 P.2d at 750 (N M App.
1997).
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Review by the New Mexico Suprene Court on a
Wit of Certiorari, and Reversal of the New
Mexi co Court of Appeal s

The State sought, and the New Mexico Suprene Court
granted, a Wit of Certiorari to the Court of Appeals.
No new briefing was ordered. Because there was no
additional briefing, the Suprenme Court focused on the
| ssue upon which the Court of Appeals had based its
reversal of the convictions, the venue transfer.

Following oral argunent the New Mexico Suprene

Court reversed the Court of Appeals and reinstated the

convictions. > The Suprene Court applied a nodified
version of a three-part test derived from Batson wv.
Kentucky, 476 U S. 79 (1986) to the venue transfer
facts to ascertain the presence or inpact of any
di scrim natory ani nmus noti ng, “[We have found

surprisingly little jurisprudence on this question.

The Sentencing |ssues Before And After Renmand
and the Request for the Trial Judge’ s

23

State v. House, 127 N.M 151, 166, 978 P.2d 967, 982 (N.M,
1999) .

* state v. House, 127 N.M 151, 177, 978 P.2d 967, 993 (N.M, 1999)
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Vol unt ary Recusal and Mot i on for
Di squalification

During the pendency of Petitioner’s direct appeal,
the New Mexico Court of Appeals decided State .
Landgraf, 1996- NMCA-24, 121 N.M 445, CeERT DENED, 121 N. M
375 (1996) wherein it was held that double jeopardy
principles required that the rule of lenity be applied
to nmultiple convictions under New Mxico’s vehicul ar
hom ci de statute, 1978 NMSA § 66-8-101(A) and (C). M.
House tinely raised the Landgraf issue on direct appeal
but it was not ruled upon by either appellate Court.
Upon return of the mandate to the trial court, M.
House filed a Mdtion to Correct an Illegal Sentence
pursuant to NVRA 1997 5-801 and Landgraf. RP/1760-1783
A scheduling conference was set. RP/ 1544 (order).

At the scheduling conference Judge Blackner was
asked by one of Petitioner’s counsel, M. Twhig, to
voluntarily recuse. He declined to step down and
Il ssued a letter ruling. RP/01785; TR/'1 at 5 (court
reciting oral request occurred on April 1, 1999 and

subsequent letter ruling). Petitioner then filed a
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notion to disqualify, or reassign, and requested a
hearing before the Chief Judge or Presiding Crimnal
Judge pursuant to the local rules of crimnal procedure
on April 5 1999. See e.g. RP/1546 (nmotion to
disqualify or for reassignnment). The Chief Judge for
the Second Judicial District refused to reassign the
disqualification matter and Judge Bl ackner determ ned
he would step aside only if Ordered by the New Mexico
Suprenme Court. RP/ 1785 At the sentencing hearing the
following norning, April 6, 1999, TR/'1 at 3-4, Judge
Bl ackner was notified that a Petition for Mndanus had
been filed with the N M Suprene Court that norning,
see RP/ 1796, and Judge Bl ackner declined to delay the
heari ng. RP/ 2019A (Wit materials; fornerly sealed
portion of record).

On April 6, 1999 M. House objected to proceeding
wth a judge that should be disqualified and to the
trial judge s proposal to |let prosecution determ ne the
sent ence. TR/'1 at 5-6; RP/ 1545 (court noti ng

prosecution could “elect” the conviction it wshed to



retain); TR/'1 at 9 He argued the existing judgnent and
sentence of 25 years was illegal and a post-Landgraf
Court was obligated to retain the reckless driving
related convictions rather than the DW-related
convictions because, inter alia, there was anbiguity
and constitutional doubt regarding the use of the DW
section of the statute reliance on which served only to
I ncrease the penalty by 66%

Judge Bl ackmer br ushed asi de t he def ense
contentions and selected the DW-related convictions
over the Reckless-Driving related convictions, and
pyram ded the 2-year enhancenents. RP/2027- 36.

The Habeas Petition

M. House tinely filed his habeas application and
tinely filed this appeal and now tinely submts his
openi ng brief.

STANDARD OF REVI EW

This case is reviewed according to the standards
set forth in the Antiterrorism and Effective Death

Penalty Act (“AEDPA’), Pub. L. No. 104-132, 110 Stat.
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1214 (Apr. 24,1996) Reversal 1is appropriate if the
state’s deci sion was based on an obj ectively
unreasonabl e determ nation of the facts in light of the
evidence presented in the state court proceeding, 28
US C 8§ 2254(d)(2); MIller-El v. Cockrell, 537 US.
322, 123 S. C. 1029, 1041 (2003), or if the state
court’s decision was “contrary to, or involve[s] an
unr easonabl e application of , clearly est abl i shed
Federal law’ as determned by “the governing | egal
principle or principles set forth by the Suprene Court
at the tinme the state court renders its decision,”
Lockyer v. Andrade, 583 U.S. 63, 71 (2003).

SUWARY OF ARGUMENT

The thenme that runs throughout this case is the
deprivation of substantial rights of a Navaj o man whose
repeated, highly publicized prosecutions painted him as
the scapegoat for New Mexico' s nationally recognized
problem with drinking and driving in the 1990s. See

e.g. New York Tines, “Ad New Mexico We, Drinking and
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Driving, is Vexing State Anew’ Section 1, pg. 37 (Dec.
4, 2005) (citing uproar fromthis case).

Following two hung juries in the case, and over the
strenuous objection of the defense and prior rejections
by Judges Frank Allen and Richard Bl ackhurst of the
state’s evidence in support of its repeated attenpts to
have venue transferred out of Taos County, the third

judge assigned to the case Judge Blackner -- wthout

even visiting Taos Cbunty%-- determ ned that pretrial
publicity had render ed t he entire conmmuni ty
presunptively prejudiced and in February 1995 he
granted the state’'s request for venue transfer solely
because of prejudice to the state' s case. See R P. at
0663 (court order granting State’'s notion claimng it
woul d be unable to get fair trial in Taos County); see
also State v. House, 127 N.M 151, 158, 978 P.2d 967,
974 (N.M, 1999) (noting procedural history of denials

of state’s venue transfer requests); RP/ 0718 (court

25

See e.g., RP/0711 (court noting that “this judge did not attend
or participate” in prior trial activity.)
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order noting ongoing defense objection to any venue
transfer.) The State proposed the trial be noved to
one of three New Mxico counties, each of which
resulted in a significant decrease in |Indian popul ation
from Taos County. See R P. at 0717. Two nonths |ater
Judge Blackmer issued an “Order Changing Venue For
Trial, and Oder on Jury Selection in New Venue”
wherein he added he was overriding the defendant’s
objection to the venue transfer because he had
determined it was in defendant’s best interest to be
tried in Dona Ana County. RP. at 0714 (finding it
woul d be difficult for “one or both Parties to obtain a
fair and inpartial THIRD trial™)

Petitioner denonstrated by clear and convincing
evi dence, that was uncontroverted at any stage of these
proceedings, that the State sought the venue transfer
to Dona Ana county after it could not persuade two
different Taos County juries to convict and in reliance
on evidence that Dona Ana County had less than 1%

I ndi an popul ation and the State’s own polling evidence
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that denonstrated a higher percentage of preforned
opi nions of defendant’s guilt as well as a higher
degree of bias against the defendant than in Taos
County.

| ssue One:

Bat son v. Kentucky, 476 U S. 79 (1986) prohibits
the State from offensively using state venue transfer
statutes to transfer a case to a venue that for the
purpose of depriving a defendant of any practical
possibility that nenbers of his race wll be in the
venire fromwhich the petit jury is selected. The State
trial court’s failure to undertake a Batson inquiry,
and the New Mexico Suprenme Court’s m sapplication of
t he Bat son I nquiry | t undert ook on appeal ,
inmpermssibly allowed the State to achieve unlimted
strikes against Indian jurors. The U S. District court
determ ned that the application of Batson's principles
to venue transfer was not cogni zable on Habeas review
because it was not “clearly established federal |aw

and because it did not find the New Mxico Suprene
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Court’s “nodi fied Batson” review an “unreasonable
application” of the U S. Suprene Court’s precedent.

| ssue Two:

Petitioner's Sixth and Fourteenth Anendnent rights
were violated when the New Mexico trial judge presuned
that the Taos County venire bore irrevocable and fixed
opi nions of both parties such that a fair and inparti al
jury could not be seated following two jury trials that
had enpanelled juries wthout incident and that
resulted in hung juries. The New Mexi co Suprene Court
and United States District Court msapplied M’ Mn v.
Virginia, 500 U S. 415 (1991) to conclude that a trial
judge may presune conmunity wde perceptions and
attitudes foreclose the possibility of a fair trial in
t he absence of voir dire because the trial judge is in
the best position to determine the possibility of a
community’s irrevocable bias. The N.M Suprene Court’s
review of the facts was objectively unreasonable and
the | ower federal court, though troubl ed. It is well

settled that the United States Suprenme Court has
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reserved disqualifying presunptions of bias in an
entire venire to those cases where clear and convincing
record evidence denonstrates that but for the venue
transfer, the trial would occur in a trial atnosphere
utterly corrupted by pretrial publicity. That standard
was not met here.

| ssue Three:

Petitioner's Sixth and Fourteenth Anmendnent rights
were viol ated when the New Mexi co Suprenme Court applied
a harnmless error analysis to a venue transfer arising
from intentional state action that was admttedly for
t he purpose of dislodging a defendant to a venue with a
predi sposition toward gquilt, and that reduced the
menbers of defendant's race to less than 1% The use
of the venue transfer statute as an end-run around the
Fourteenth Anmendnent and Batson and to obtain a venue
skewed towards guilt constituted a "structural error”
that is not subject to harmess error analysis under

Arizona v. Ful mnante, 499 U S. 279, 309 (1991)
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| ssue Four:

New Mexico's vehicular homcide statute, NVSA 1978
866- 8- 101 establishes several equal and alternative
grounds for conviction and attaches a recidivist
enhancenent to only one of the alternatives. Because
the statute provides no guidance to a trial court
regarding which ground to retain when a jury convicts
on nore than one alternative ground, the statute is
anbi guous and due process mnim expressed in the rule
of lenity and doctrine of constitutional doubt barred
the trial court in this case fromretaining the second
of two alternative crimnal convictions under the
statute because the only distinction between the two
alternatives was the one selected resulted in a
mandatory 2 year penalty increase.

The state trial judge stacked the 2-year recidivist
enhancenent four tines to create an additional 10 year
penal ty. The New Mexico Court of Appeals violated
clearly established federal |aw when it determ ned the

alternative ground for ~conviction that carried no
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enhancenent was a “lesser included” offense that could
be i gnored. The federal Magistrate erred when it
affirmed this result because well settled federal |aw
requires that the rule of lenity be applied to
anbi guous penal statutes and because it is inpossible
that an equal, alternative ground for conviction can be
a “lesser included offense.”

| ssue Five:

Subst andar d Due Process under t he Feder al
Constitution was provided Petitioner when the Presiding
Judge of the Crimnal Division of the Bernalillo County
District Court, and the Chief Judge for the District
Court and the New Mexico Suprene Court, all refused to
hold an Evidentiary Hearing or hear a Mtion for
Di squalification and Case Reassi gnnent or an
Extraordinary Wit petition after the trial judge
refused to voluntarily step aside despite a prima facie
show ng that his continued handling of the case was
| mpr oper. The Court of Appeals erred when it found

Petitioner waived the issue on appeal and the
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Magi strate erred when it affirnmed this ruling as a

finding of fact that was not clearly erroneous.
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ARGUMENT

| SSUE 1: Application of the Fourteenth
Amendnent and Batson v. Kentucky
to Venue Transfer Decisions

Petitioner argued that The Fourteenth Amendnent and
Batson forbids the State to use New Mexico's race-
neutral venue transfer statute offensively to obtain a
venue predisposed to convict and to elimnate nenbers
of the defendant’s race from the venire. The State’'s
sole rebuttal has been that “no post-Batson case
decision of the United States Suprene Court has
extended the holding of that case to the selection of a
venue.” State’s  Answer Brief, District Court,
Pl eadi ngs Tab 47 at 10. The U S. District Court agreed
wth the State and concluded that “clearly established
Federal |aw does not extend the ruling of Batson wv.
Kentucky to the State’s notion for a change of venue.”

House v. Bravo, Slip Op. at 6 (No. CV 02-0178 M/ ACT) .



A.  Equal Protection Assurances Apply to Al
Stages of Crimnal Proceedings that Inplicate
the Fairness of the Trial Process Including
t he Sel ection of the Venue.

[ Al def endant IS deni ed equa
protection of the Ilaws when tried
before a jury from which nenbers of
his or her race have been excluded by
the State’ s purposeful conduct.

Powers v. Chio, 499 U S. 400, (1991); accord Swain v.
Al abarma, 380 U.S. 202 (1965).

[ Rl ace-based exclusion is no nore
perm ssible at the individual petit
jury stage than at the venire stage
-- not because the two stages are
I nseparably |inked, but because the
I ntransi gent prohi bition of raci al
di scrim nation cont ai ned i n t he
Fourteenth Anmendnent applies to both
of them

Holland v. Illinois, 493 US 474, 480 (1990).

Si nce t he Fourteenth Amendnent
protects an accused throughout the
proceedings bringing him to justice,
the State may not draw up its jury
lists pursuant to neutral procedures,
but then resort to discrimnation at
ot her stages in the selection process.
(enphasi s added by Petitioner)
(citations and guot ati on mar ks
om tted)



See Batson, 476 U.S. at 88. The United States Suprene
Court has clearly established the sinple and obvious
proposition that the protections afforded by the
Fourteenth Amendnent are at work in all the proceedings
of public crimnal prosecuti on, i ncl uding venue
transfers.
1. The U S Dstrict Court’s Reliance on the
Suprenme Court’s Denial of Certiorari on
Direct Appeal in Mallet v. Mssouri, and
the Eighth Crcuit’s Subsequent Denial of
M. Mllet’s Habeas Petition in Mllet v.
Bower sox, was an Unreasonabl e Application

of Cearly Established U S. Suprene Court
Aut hority.

The District Court relied solely on Justice
Marshall’s dissent from a denial of certiorari in
Mallet v. Mssouri, 494 U S. 1009 (1990), on direct
appeal and a subsequent habeas claimby M. Millet that
was rejected by the 8th Circuit. House v. Bravo,
District Court Slip Op. at 6. Justice Mrshall’s
dissent from the denial of certiorari stated in
pertinent part:

Just as state prosecutors may not use

preenptory chal | enges to excl ude
menbers of the defendant’s race from



the jury (citation omtted), state
trial courts may not transfer venue of
the trial to acconplish the sane
result by anot her neans.

Mallet v. Mssouri, 494 U. S 1009, (Marshall, J.
di ssenti ng).

Bat son and not Mllet is the controlling law, and
the denial of certiorari is an invalid basis for
rejection of Petitioner’s argunment under 28 U S C
8§ 2254. The federal courts nust apply “clearly
established Federal |law and the United States Suprene
Court has repeatedly noted that a “denial of the
petition does not constitute a ruling on the nerits.”
Bar ber v. Tennessee, 513 U. S. 1185 (1995) (Stevens, J.
noting “On occasion, it is appropriate to restate the
settled proposition that this Court’s denial of
certiorari does not constitute a ruling on the
nerits.”); United States v. Carver, 260 U S. 482, 490
(1923). Wi |l e acknowl edging this principle, the U.S.
District Court circunvented it by concluding a denial
of certiorari “does signify that the Court explicitly

chose not to answer the question.” House v. Bravo, Slip



Op. at 6. Under si gned counsel was wunable to |ocate
authority that establishes the denial of certiorari
constitutes a finding that federal law is wunsettled
under 28 U S.C. § 2254,

The U'S. District Court also cited the Eight
Circuit’s treatnent of M. Millet’s challenge to the
venue transfer in his case. House v. Bravo, Slip Op.
at 6. Presumably the court thought it supportive of
its conclusion that Batson’s application to venue
transfers is not well settled. But the trial court is
m st aken because M. Mallet’s case did not present the
I ssue presented in this case, that deliberate and
pur posef ul state action di storted t he raci a
conposition of the venire. Mllet v. Bowersox, 160 F.3d
456, 460 (8" Cir. 1998). 1In fact, the Eighth Crcuit’s
di sposal of M. Mallet’s claimreveals the strength of
M. House’'s claim

First, the venue transfer M. Mallet objected to
was actually requested by him so there was never any

question of the notive of the State or trial court as



there is in M. House s case. Second, the New Mexico
Suprene Court agreed with M. House that a prinma facie
showi ng was nmade that the State sought the transfer for
di scrimnatory purposes, thus necessitating the Batson
inquiry. Third, the New Mexico Suprene Court undertook
a Batson inquiry and it appears the M ssouri court
sinply concluded there were no facts offered to support
M. Mallet’'s race-based claimand rejected it.

Finally, and nost inportantly, the Kkey argunent
advanced by M. Millet was that he was entitled to a
particul ar raci al conposition of t he venire
-- sonmething M. House does not argue. The Eighth
Crcuit’s denial of Jerone Millet’'s Habeas petition
does not establish that application to venue transfers
of the the Fourteenth Anmendnent and Batson’s analytic

framework is not well settled federal | aw



B. The U S. District Court M sapplied the
“clearly established federal Ilaw Principle
when It Concl uded t hat t he Fourteenth
Amendnent’s Protections as Inplenented by the
Analytic Framework Adopted in Batson .
Kentucky Does not Apply to Venue Transfers
bt ai ned under State Statutes.

The District Court has interpreted the neaning of
“clearly established federal I|aw under 8 2254 too
narrow vy. In Wllians v. Taylor, 529 U S. 362 (2000),
the Supreme Court held that “clearly established
Federal |aw does not nean that the Suprene Court nust
have decided the very case that a state court has
before it as long as the State court correctly
identifies the governing principles from Suprenme Court
precedent...” WIllians, 529 U S. at 362 (enphasis added
by Petitioner).

“[Al ppl ying existing precedent to a different set
of facts is not a new rule if the factual differences
do not change the force with which the precedent’s
underlying principle applies.” See Wight v. Wst, 505
UsS 277, 304 (1992) (enphasis added). The sel ection

of venue in a crimnal case is inextricably part of the



process leading to the selection of the jury and the
proceedings bringing the defendant to justice. See
e.g. Fed RCrimP. 21(a) (venue is a key conponent of a
fair trial and an wunbiased jury and transfer 1is
required “if the court is satisfied that so great a
prej udi ce against the defendant exists in the
transferring district that the defendant cannot obtain
a fair and inpartial trial.”).

The application of the Fourteenth Anmendnent and
Bat son’s analytic principles to the offensive use of a
State’s use of a race-neutral venue transfer statute
does not create a new rule since the factual
differences between venue transfers and jury selection
do not change the force with which the underlying
principle applies. Holland v. Illinois, 493 U S. 474,
480 (1990).
C. The New Mexico Suprene Court’s Application

of Batson to Venue Transfers Denpbnstrates
It is Cearly Established Federal Law.

The New Mexi co Suprene Court hel d:

The right to equal protection prevents
a trial Court or a prosecutor from



intentionally choosing a venue so as
to exclude from the venire persons of
a particular race.

House, 127 N.M 151, 177, 978 P.2d 967, 993 (1999).
Sel ecti ng a specific venue to
purposefully preclude a particular
race from a petit jury is just as
unconstitutional as wusing perenptory

chal | enges to systenatically exclude a
particular race froma petit jury.

House 127 N M at 177; State v. House, 127 N M 151,
178, 978 P.2d 967, 994 (N M, 1999)(“we base our
Bat son-venue analysis upon federal equal protection
principles.”)

The U.S. Suprene Court has held that a principle
constitutes clearly established federal law if a State
court would have felt conpelled by existing precedent
to conclude that the rule the defendant seeks was
required by the Constitution. Caspari v. Bohlen, 510
U S 383, 390 (1994) (quoting Saffle v. Parks, 494 U. S.
484, 488 (1990). The New Mexico Suprene Court’s
reliance on the Fourteenth Anendnent and Batson

bol sters the assertion that Batson’'s legal principle is



clearly established federal law® The U S. District
Court erred in holding that this case does not involve
clearly established federal |aw
D. The US. District Court Failed to Foll ow
Clearly Established Federal Law when it
Concluded that the New Mexico Suprene

Court’s “Modified Batson Anal ysis” was not
(bj ecti vely Unreasonabl e.

Petitioner contended that the New Mexico Suprene
Court’s stunted application of the principles of Batson
was an objectively wunreasonable application of well
settled federal |aw because it substituted an abuse of
di scretion review standard under the State's venue
transfer statute for the critical third step of a
Batson review. State v. House, 127 N.M 151, 179, 978
P.2d 967, 995 (1999)(relying on its “discussion of the
venue order” to neet step three review); but see Id.

127 NM at 178, 978 P.2d at 994 (“we base our Batson-

2 The New Mexico Suprenme Court is not the only state court to

conclude that applying Batson's legal principle to venue changes is
required by the Constitution. See Osmulski v. Becze, 638 N E 2d 828,
834(Ind. C. App. 1994)(applying Batson, “the end result, the
exclusion of African-Anericans from jury service, is the same whether
a perenptory challenge or an automatic change of venue is the tool

enpl oyed. ") .



venue anal ysi s upon f eder al equal protection
principles.”)

The deferential review standard was coupled wth
the adoption of a burden of proof for a venue transfer
novant under the state statute that required only that
a “reasonable probability of prejudice,” in the
exi sting venue arising frompretrial publicity be shown
to justify the transfer. See State v. House, 127 N M
151, 165, 978 P.2d 967, 981 (N.M, 1999) If strictly
adhered to, New Mexico’'s approach nowhere requires that
the prima facie case denonstrating discrimnatory
aninmus in the venue transfer request be explored in a
manner that is sufficiently searching to ensure the
Fourteenth Anendnent’s protections were observed. see
e.g. Johnson V. California 125 S.C. 2410,
2418 (2005) (noting Batson franework “is designed to
produce actual answers” to sinple questions); State v.
House 127 N.M 151, 167, 978 P.2d 967, 983 (N.M, 1999)
(noting NM follows a “different standard of proof”

than in federal court to presune an entire venue may be

- 11 -



disqualified and justify a venue transfer) The New
Mexi co approach nowhere ensures that the careful fact-
sifting that is clearly established under step three of
a Batson anal ysis be undertaken.

At first blush New Mexico's approach appears to
allow the trial court to evaluate the “the prosecutor's
deneanor; by how reasonable, or how inprobable, the
expl anations are; and by whether the proffered
rati onale has sone basis in accepted trial strategy.”
MIler-El v. Cockrell , 537 US. at 324. But if the
predicate for a venue transfer is based, as here, a
presunption of irrevocable bias in the venire, there is
no neani ngful check on the trial court’s presunption.
Here it allowed a trial judge who never even visited
the venue in question to neet the U S. Suprene Court’s
requi rement that step three deference be based on first
hand exposure to the community tainted by prejudicial
and disqualifying pre-trial publicity.

The U.S. District Court relied on two features of

the New Mexico Suprene Court’s decision to reject
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Petitioner’s argunents. First, it concluded that the
state had offered “race neutral” reasons for the venue
transfer based on pretrial publicity. Slip Opinion at
9. Second, it concluded that while it was “sonewhat
problematic” that the New Mexico Suprenme Court had
determ ned that a proper exercise of discretion under
the New Mexico venue transfer statute “necessarily”
established that the transfer was based on “race-
neutral” reasons, nonetheless there was no unreasonabl e
application of federal |aw because the appellate court
reached a conclusion about the “trial court’s state of
m nd” and that was all that was required. Slip Opinion
at 9. The subtle shift from assessing the prosecutor’s
reasons to those of the trial court neant that nowhere
was a neaningful review of the race-based issues
addressed head on. The New Mxico approach also
overl ooks that at step two of Batson the prosecution
must offer “perm ssible race-neutral justifications.”
Johnson v. California 125 S. . 2410, 2416 (2005). A

nodi fi ed Batson test that allows the offensive use of a



venue transfer statute to purposefully select and
obtain a venue with less than 1% Indians, as well as to
obtain a venue of non-Indians that the State’'s own
pol | i ng dat a est abl i shed exhi bi t ed a great er
predi sposition to find Petitioner guilty than the
potential jurors in Taos County, wthout a single
eval uation of anything but pretrial publicity, cannot
st and. See T.R Vol. 16 at 71-72 and Vol. 33 at 87
(I ndian population less than 1% in Dona Ana); see also
R P. at 550-51 (Judge Allen’s finding of fact that
transfer from Taos to counties proposed by prosecution
woul d cause a “substantial reduction” in the |ikelihood
of a Native Anerican in the venire and on the jury);
see T.R Vol. 33 and 65 (pollster admts helping
determ ne venue nore likely to convict); see T.R Vol.
16 at 75-77 (pollster admtting Dona Ana is nore biased
t han Taos). An appellate review that permts such a
result can hardly be considered to have evaluated the
evidence for “permssible” or “race-neutral” strategic

goal s.
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Moreover, the record was uncontroverted that the
Prosecutor’s inproper and inflamatory remarks had
tainted the nedia coverage and that the trial court
noted but did not evaluate this feature of the venue
transfer.” See, R P. at 499-502 (defense expert
show ng negative | mpact of D.A’s remar ks on
defendant); T.R Vol. 16 at 51-52 (polling expert
admtting D.A’'s remarks inpacted fair trial); see also
RP/ 714-15 (court order relying in part on reactions of
citizens in the Taos County venue to prosecutor’s
public remarks); see also Petitioner’'s Supplenental
Appendix A (review ng each piece of cited evidence)

This was brushed aside by the New Mexico Suprene Court.

27

See RP/690-91 (“The district attorney’s repeated and very public
condemati ons of Defendant’s conduct and clains and defenses, and of
his counsel’s conduct and defenses and clainms—especially in 1993
t hrough June 1994-were unfair and inproper * * * The prosecutor’s
unfortunate (but far less inflamatory) coments after the second hung
jury regarding “social” issues are not likely to prejudice a third
jury that would be enpanelled nearly six nonths later and likely won’'t
renenber theni). See also R P. at 632-638 (defendant’s response to
nmotion for gag order and disciplinary board response letter Chief
Di sciplinary Board Counsel found D.A Schwartz’ remarks “ill advised
and ...better left unsaid.” and disapproved his “tendency to comrent
on the nerits of pending cases”).



State v. House 127 N M 151, 171, 978 P.2d 967,
987 (N.M, 1999).

In sum the New Mexico Suprene Court noted no
“express use” of a Batson inquiry by the trial court
and held nonetheless, “nbst of the trial ~court’s
reasons [to nove the trial] are supported by
substanti al evidence and show no abuse of discretion.”
State v. House, 127 NM at 179, 978 P.2d at 993. I n
| ight of the evidence that only 5% of the Taos County
respondents in the State’'s poll had preconceived
opinions in favor of Defendant and against the State,
and less than 1% I ndi an popul ation in Dona Ana, the New
Mexi co Suprenme Court’s listing of the nunber of news
articles etc. as a substitute for a Batson review was
an objectively unreasonable determ nation of the facts
and a m sapplication of well settled federal |aw

1. M sapplication of Governing Federal Legal

Principles is Gound for Ganting the
Requested Wit.

The U.S. Suprenme Court has enpowered |ower courts

to grant wits when the controlling legal principle is

- 16 -



unreasonably applied by |ower courts. Wggins V.
Smth, 123 S.Ct. 2527, 2535 (2003). The U S. District
Court’s acceptance of New Mexico's nodified application
of Batson, is an unreasonable application of well
settled federal |aw

2. The Substitution of an Abuse of
Di scretion Review under the State Venue
Tr ansf er Statute for t he Car ef ul
Standards Established by Batson is an
Unreasonable Application of a Cearly
Est abl i shed Legal Principle.

The New Mexico Suprene Court failed to apply
clearly established Federal |aw

[A] trial Court’s findings of fact
that a fair trial cannot be obtained
in the current venue and that an
alternate venue is free from exception
necessarily determnes that a change
of venue is justified by race-neutral
reasons, thereby satisfying step two
of the Batson test.

House, 127 N.M at 178, 978 P.2d at 994 (enphasis added
by Petitioner). Because the New Mexico Suprene Court
did not add any effective step to its analysis that
corresponds to Batson's step three, its approach is an

unreasonabl e application of well settled federal |aw.
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The U.S. Suprene Court has recently expressed
doubts about the substitution of state |aw standards in
the context of Batson. “Al t hough we recogni ze that
States do have flexibility in formulating appropriate
procedures to conply wth Batson, we conclude that
California's "nore likely than not" standard is an
| nappropriate yardstick by which to neasure the
sufficiency of a prima facie case.” Johnson v,
California 125 S.Ct. 2410, 2416 (U.S. Cal ., 2005)

The distance between the fact intensive review
requi red under Batson’s three-step approach and the
“abuse of discretion” review undertaken by the New
Mexi co Suprene Court here, where the trial court did

not undertake a Batson-type step three, is vast:

On appeal, all disputed facts are
resolved in favor of the successful
party, al | reasonabl e I nferences
I ndulged in support of the verdict,
all evidence and inferences to the

contrary disregarded, and the evidence
viewed in the aspect npbst favorable to
t he verdi ct.

State v. House 127 N M 151, 161, 978 P.2d 967,

977 (N.M, 1999). But the U S. Suprene Court has said,
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“[i]n deciding if the defendant has carried his burden
of persuasion, a court nust wundertake ‘a sensitive
inquiry into such circunstantial and direct evidence of
intent as may be available,”” Batson, 476 U S. at 93
(quoting Arlington Heights, 429 U S. at 266). Wi | e
New Mexico is free to vest its trial courts wth
discretion to transfer venue, it may not allow
| nadequate review that fails to enforce a defendant’s
rights secured by the Fourteenth Anendnent.

Mor eover, the New Mexico Suprene Court provided two
different standards for review of venue transfers: one
for dislodging a defendant from the constitutional
vi canage and a |esser standard for dislodging when the
venue is not the constitutional vicanage. The forner is
quite a bit nore strict. State v. House 127 N. M 151,
165, 978 P.2d 967, 981 (N.M, 1999)(prosecutor nust
“prove wth clear and convincing evidence that a fair
trial in that district is a practical inpossibility.”)

The use of two separate evidentiary standards for

the sanme constitutional question under equal protection
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principles as inplenented by Batson is contrary to well
settled federal princi pl es. The defendant--1ike
Petitioner here--gets less protection of his federal
rights secured by the Fourteenth Anmend. and Batson than
if he were being tried in the constitutional vicinage.
Moreover, it makes the nove from Bernalillo to Taos to

ensure a constitutionally fair trial that both parties

agreed was necessary, a costly exercise of a
fundanmental right for the defendant. This kind of
Hobson’s choice is contrary to well settled federa
| aw.

The U. S. Suprene Court gives great deference on
review of a step three Batson analysis because the
trial court makes the key step three evaluation based
on the trial court’s own observations. Mller-El, 123
US at 1041. Here, there was no trial Court
application of Batson nor was any finding of fact
entered on this aspect of the Petitioner’s chall enge.
Nor were the allegedly biased venirenen exam ned or

observed. If the prosecution’s claimto be victimzed
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by pretrial publicity is but a pretext to dislodge the
defendant, as here, from a venue that had twce
rejected the State’'s case, it could not be exposed
under the N.M Suprene Court’s approach w thout voir
dire.

The New Mexico Suprenme  Court significantly
understated the problem when it noted that “there was
no express use of such [Batson] a test by the trial
Court.” House, 127 N.M 151, 178, 978 P.2d 967, 994
(1999). Under the approach taken by the New Mexico
Suprenme Court and the U S. District Court on review,
step three of Batson was by appellate review of the
record — no prosecutor was ever asked to justify its
venue transfer request against the backdrop of the
change in racial conposition of the venire, no deneanor
clearly measured, no credibility assessed nor was the
sinple step of voir dire taken to investigate the need
for the venue transfer. The New Mexi co Suprene Court
actually bootstrapped no finding of fact by the trial

Court into a record that was sufficient to conclude
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there was no discrimnatory aninus. The New Mexico
Supr ene Court’s concl usi on t hat t here was no
di scrimnatory purpose constituted both an objectively
unreasonabl e determ nation of the facts in light of the
evi dence presented and a m sapplication of well settled
federal | aw.

3. The U. S. District Court’s Review of the
Record was Insufficient under M|l er-El
v. Cockrell.

House presented a prina facie case of
raci al di scrim nation W th hi s
cultural argunents and his evidence
that, after he twice had a hung jury
in a community that had a significant
Native Anerican population, the State
advocated the nove to a venue wth few
Nati ve Ameri cans.

State v. House, 127 NM at 178, 978 P.2d at 994. The
facts wunderpinning the prima facie case are key to
determning how to sift and calibrate review of the

race-neutral explanations of the State.®” Mller-El v.

28

Although the US. District Court noted that Mller-E v.
Cockrell, 123 S.C. 1029 (2003) was decided after the New Mexico
Suprenme Court’s decision that is challenged in this Habeas case and
cannot alter its analysis, Slip Op. at 8 Mller-E is nonetheless
good authority to the extent that it is cited not for new rules of

(footnote continued to next page)



Cockrell, 123 S . CG. 1029 (2003) (“It goes wthout
saying that this includes the facts and circunstances
t hat were adduced in support of the prinma facie case.”)

The MIler-El Court cited Batson, 476 U S., at 94,
for the proposition that “Proof of systematic excl usion

from the venire raises an inference of purposeful

di scrim nation because t he resul t bespeaks
di scrimnation.” Accord Vasquez v. Hillery, 474 U S
254, 259, 106 S.Ct. 617(1986). In MIler-E, 91% of

the weligible African-Anerican venire nenbers were
elimnated. Here, the State elimnated an even higher
percentage of Indians fromthe venire. State v. House,
127 N.M 151, 175, 978 P.2d 967, 991 (N M, 1999).

(“The trial court and all the participants in this

(f oot note conti nued from

previ ous page)

law, but for the U S. Suprene Court’s insistence that existing rules
of law governi ng habeas review be neaningfully applied. See e.g. U S

v. Conzal ez-Huerta, 403 F.3d 727, 750 (10th C r. 2005) citing O Connor
v. Chio, 385 US 92, 93, 87 S C. 252, 17 L.Ed.2d 189 (1966)
(refusing to punish crimnal defendant for failing to anticipate a new
constitutional rule recognized during the pendency of his direct

appeal )
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trial were well aware that Taos County has a 6.5%
Native Anerican adult population while Dofla Ana County
has only about 0.8% ")

| SSUE 2: Cearly Est abl i shed Feder al
Principles Require Voir Dire be
Undertaken by the Trial Judge that
Must Rule on a Venue Transfer
Request Before the Judge nmay

Presune an Entire Venire IS
Irrevocably Tainted by Pretrial
Publicity and G ant t he

Prosecution’s Request for a Venue
Tr ansf er Over t he Def endant’ s
bj ecti on.

The U S District Court rejected Petitioner’s
contention that well settled federal |aw establishes
voir dire is essential to determning disqualifying
prejudice in the entire venire as a result of pretrial
publicity relying on MWy Mn v. Virginia, 500 U S 415,
427 (1991). See also State v. House, 127 N M 151,
168, 978 P.2d 967, 984 (N.M, 1999)(holding if pretrial
publicity has rendered a fair trial inprobable then
court may change venue w t hout conducting voir dire.).

The New Mexico Suprenme Court concluded that voir

dire in Taos County was unnecessary to determne
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potential juror bias based on pretrial publicity, but
was critical in determning racial bias in Dona Ana.
Only by conducting voir dire, and
listening to the racial opinions of
I ndi vi dual potential jurors, can it be
denonstrated that a particular venue
cannot provide a jury free from raci al
prejudi ce. Through careful voir dire,
fair-mnded jurors can nost |ikely be
found, even in a comunity which has

few nmenbers of the defendant’s race.
That is what happened in this case.

State v. House 127 N M 151, 179, 978 P.2d 967,
995 (N.M, 1999)

The U S. District Court held, relying on MI’Mn,
that federal I|law does not require voir dire to
determne juror inpartiality and that a trial judge may
presune an entire venire is prejudiced wthout
conducting voir dire because “it is a factual nmatter
that the trial court is best suited to decide.” See
Slip OQoinion at p. 11.

M sapplication of MU Mn v. Virgina

Mi"Mn v. Virginia was not a case that focused on
the authority of a court to presune an entire venire

was prejudiced, it was a case about the extent and
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scope of voir dire, not whether voir dire is required.
Mi"Mn v. Virginia 500 U S. 415, 432 (O Connor, J.,
concurring)

Contrary to the US. District Court’s use of it
here, the Mu’ M n court found the quantum and quality of
publicity should guide the trial court’s discretion in
“deciding how detailed an inquiry to make of the
nmenbers of the jury venire.” M/’ Mn, 500 U S at 427.
The My’ Mn Court did not conclude that voir dire is
unnecessary, it did not conclude community w de
prejudice could be determ ned absent voir dire, but
i nstead found that voir dire nust not be perfunctory if
it is to dispel clains of prejudice and racial bias.
Mui’Mn should be read as establishing that voir dire
transcripts are required to sustain any determ nation
of community w de prejudice.

The value and applicability to this case of voir
dire was enphasized by the U S. Suprene Court when it
concluded that the a seven nonth tinme |apse, “clearly

rebuts any presunption of partiality or prejudice that
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existed at the time of the initial trial.” Patton v.
Yount, 467 U. S. at 1035. Evi dence of prior partiality
In a venire is rebutted by the passage of tine as
shoul d have been found in this case.

Finally, the quotation from My Mn that the U S.
District Court relied upon here, Slip Opinion at 11,
notes the value of “conducting” voir dire and that only
then is the trial court in the key fact finding role
that would allow its own perceptions and sense of the
nmedia in the locality to becone relevant. But such
concerns are inapplicable in this case because Judge
Bl acknmer never even visited Taos County. It is
contrary to all U'S. Suprene Court cases to defer to a
trial judge s presunption of prejudice when that judge
t hat never even visited the venue or observed a venire
person. See Hernandez v. New York, 500 U S. 352, 364-
65 (1991)(noting reason for deference is trial court’s
first hand exposure to deneanor/credibility); accord

Anderson v. City of Bessener, 470 U S. 564 (1985).
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Judge Allen, who conducted the first trial, Judge
Bl ackhurst, who conducted the second trial, and the New
Mexi co Court of Appeals all concluded that the Judge
Bl acknmer’s 1995 presunption of prejudice in this case
was an objectively unreasonable determ nation of the
facts based on the evidence.
However, after carefully review ng the
extensive record in this case and
considering each of the factors relied
upon by t he district court,
I ndividually and as a whole, we do not
believe the record supports t he
district court’s decision to take the
drastic step of changing venue w thout

first attenpting to select a new jury
from Taos County.”

State v. House, 124 N.M 564, 571, 953 P.2d 737, 744
(N. M App., 1997) (reversed).

Finally, the Mu/Mn Court said that exposure to
pretrial publicity is constitutionally insignificant
unless the juror irrevocably believed the Defendant
guilty. Mi'Mn, 500 U S at 430. As can be seen in
Suppl enental Appendix A the State trial court cited
nothing indicating disqualifying prejudice in Taos

County. The U'S. Dstrict Court dismsses this by
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pointing to Irvin v. Dowd, 366 U S. 717 (1961) and
Sheppard v. Maxwell, 384 U.S. 333 (1966) as cases where
pretrial publicity was extrenme and a venue transfer was
required.

Clearly established federal |aw recognizes two
neans of denonstrating a venire is so prejudiced by
pretrial publicity that a fair and inpartial jury
cannot be seated and a <crimnal conviction nust
therefore be reversed. “[T]he trial setting was
I nherently prejudicial or that the jury selection
process permtted an inference of actual prejudice.”
Dobbert v. Florida, 432 U S. 282, 302 (1977). The
“trial setting” cases have nothing to do wth
Petitioner’'s case, that was tried twice to hung juries
Wi t hout i ncident.

That |eaves only cases where the “jury selection
process” discloses actual prejudice. Judge Bl ackner
did not interview any potential jurors. See also
Jordan v. Lippman, 763 F.2d 1265, 1276 (11th G r. 1985)

(noting “the fundanental inportance of voir dire as a
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tool for insuring the right to an inpartial jury”).
Prejudice can be shown through admtted prejudice or
t he deneanor and credibility of the venire during voir
dire. UusS v. Canpa 419 F.3d 1219, 1260 (C A 11
(Fla.),2005) (rehearing granted Cct. 31, 2005) citing
Patton, 467 U.S. at 1029, 1038, 104 S. . at 2888,
2892.

In this case, the failure to conduct voir dire of a
single venireperson and relying on little nore than a
pol| taken before a prior trial and sone news articles,
constitutes a record under M/ Mn that IS not
sufficient to disqualify a single juror, much |[ess
presune an entire an entire comunity incapable of
providing a fair and inpartial jury. [In the absence of
any argunment that the trial setting was like that in
Rideau v. Louisiana, 373 US. 723 (1963), a venue
transfer without voir dire is contrary to well settled
federal |aw. See e.g. 2 Wayne R LaFave & Jerold H.
Israel, Crimnal Procedure 8§ 22.2(a), at 764 (1984)

(“RRdeau is the only <case holding “the pretria
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publicity is so pervasive that it is not curable by the
nost careful voir dire, so that a change of venue is a
necessary renedy.”); Id. (“it remains common practice
after Rideau for trial Courts to refuse to rule on a
request for a change of venue until after an attenpt
has been nade to select an inpartial jury[.]").
In this case the State argued in February 1995,

Agai n, per section 38- 3- 3, t he

| anguage says that the change of venue

shall be granted where there’'s the

exi stence of w despread and general

acceptance and know edge and public’s
exci tenent.

T.R Vol. 32 at 9 (prosecution’s argunent). The | ower
courts that credited this argunment, comng after the
second trial and seven nonths after the last polling
data that showed nobre bias against the defendant than
the State, failed to reasonably evaluate the facts of
record and failed to apply the governing principles of
federal | aw established by the Suprene Court.

Petitioner in this case has sinply

shown that the community was nade well

aware of the charges against him and

asks us on that basis to presune
unf ai rness of constitutional nagnitude
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at his trial. This we will not do in
the absence of a “trial atnosphere
utterly corrupted by press coverage.”

Dobbert, citing Murphy v. Florida, 421 U S. at 798.
Because the State trial judge in this case presuned
I rrevocabl e prejudice in Taos approximately six nonths
before the third trial was to take place, and w thout
the benefit of voir dire, or current poll information,
and without examning a single piece of evidence that
had not already been rejected by two trial judges
before the second trial (other than the fact of a hung
jury in trial nunber 2), it was utterly inconsistent
W th wel | est abl i shed Feder al | aw r egar di ng
di squalifying pretrial prejudice.
A.  The New Mexico Suprene Court’s Reliance on its
Construction of the New Mexico Venue Transfer
Statute does not Bar Federal Review of a State

Trial Court’s Presunption of Comunity-W de
Pr ej udi ce.

The U. S District Court also concluded that
Petitioner’s argunents nust fail because the New Mexico
Suprenme Court rejected Petitioner’s direct appeal in

part based on its construction of the New Mexico's
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venue transfer statute and that such construction is
beyond the reach of a federal court on Habeas review
Slip Opinion at p. 13.

This conclusion overlooks that the New Mexico
Suprene Court’s analysis followed federal principles
regardi ng the evaluation of pretrial publicity and that
the venue transfer decision cannot be divorced fromthe
State’'s notivation to get away from Taos County and its
Indian jurors and to a venue already tainted by
pretrial publicity.

No prior New Mexico case recognized the difference
bet ween presunmed and actual prejudice and the record
failed to show a single juror was irrevocably tainted.
See Muy'Mn, Patton v. Yount; Irvin v. Dowd. In the
absence of a record of tainted venirepersons, the
affirmance of the venue transfer stands once again as

the naked and bare assertion of comrmuni ty-w de
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prejudice wused to bolster the State's attenpt to
el i mi nate nenbers of defendant’s race fromthe venire.”

The State trial Court’s Oder in this case relied
on precisely the neaningless presunption of prejudice
the U'S. Suprene Court has utterly and conpletely

rej ect ed.

The Court finds ...* * * that if a THHRD trial of
this case were to be held in Taos County, a fair tria
(and a fair and inpartial jury) cannot be obtained
because of the existence in Taos County of each and
both of the follow ng [Section 38-3-3(A)(2)(c)]:

1. Public excitenent in Taos County in regard to
this case AND to the issues/questions involved
herein; and or

2. Local prejudice in Taos County in regard to
this case AND to the issues/questions involved
her ei n.

29

See Suppl enental Appendix A Judge Blackner had not
presided over any prior voir dire nor had he considered the
argunents and data presented to Judge Allen when the polling
data before the Court was current and fresh. See T.R Vol. 32
at 21; T.R Vol. 16 at 68 (polling done after first trial). The
second trial did not even require the parties to reach the third
panel to select a jury. T.R Vol. 32 at 22. The record
regarding the nmmjor publicity factors was denonstrated to be
renote in tine and sonme of the major pre-trial publicity issues
di ssipated upon noving to Taos County. T.R Vol. 32 at 22
(noting state concurred in nove to Taos); at 23 (noting
publicity regarding |legislative session after accident, and
changes in DW law that were achieved thus resolved); at 24
(noting depraved mnd nmurder wuproar in 1993 and ultimte
di sm ssal of charges in October 1994).



R P. at 714-15. The trial Court’s Oder failed to
I ncl ude any specific findings of prejudice etc., and,
failed to even propose any voir dire of any potenti al
jurors to inquire whether the “excitenent” and “loca
prej udi ce” could be di savowed. To conclude on review
(as the NM Suprene Court did) that this venue
transfer t hat depri ved def endant of any r eal
possibility of nenbers of his race on the petit jury
was permssible sinply because “other evidence” than
voi r dire evidence nmay establish conmmunity-w de
prejudice under the state statute, 1is insufficient
unless the other evidence denonstrates that the
irrevocable taint neans a fair trial could not be had.
After two trials before juries that both sides agreed
were acceptabl e, there was utterly insufficient
evidence in 1995 that the third trial required a venue
transfer and especially over a defendant’s objection.
| SSUE 3: The Discrimnatory Use of the
Facially Neutral New Mexico Venue
Transfer Statute is a Structural

Error and Petitioner Need Not Show
Specific Prejudice in his Dona Ana
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Trial to Obtain Reversal of the
Venue Transfer from Taos County.

M. House asserted on direct appeal to the New
Mexi co Court of Appeals that the venue transfer to Dona
Ana County had resulted in specific prejudice because
he was dislodged from a presunptively correct venue on
pretextual grounds, and tried and convicted in a venue
that was subject to disqualifying exceptions and was
t hus an unconstitutionally sel ected venue.

But the New Mexico Suprene Court and | ower federal
court 1nposed a requirenent that House denonstrate
specific prejudice in the trial in Dona Ana rather than
in the process by which Dona Ana was chosen as the
trial venue. The msuse of a facially neutral state
venue transfer statute to achieve discrimnatory
pur poses breached both the equal protection and due
process conponents of the Fourteenth Anmendnent and
constituted a “structural error” for which no specific
prej udi ce need be denonstrated and that is not subject

to harm ess error analysis under Arizona v. Ful m nante,
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499 U. S. 279 (1991). Accord United States v. Dom nguez
Benitez, 542 U S. 74 (2004) (noting that structural
errors can entitle a defendant to relief “wthout
regard to [their] effect on the proceeding[s]”); see
also U S v. CGonzalez-Huerta 403 F.3d 727, 753 (10th
Cir. 2005)(dissent discussing structural error)

On this issue the N M Suprene Court nmde three
particularly relevant statenents--first, that “There is
no constitutional basis for House to demand a trial in
Taos County”, State v. House 127 N.M at 165, 978 P.2d
at 981 (1999), and second, for reversible error, M.
House nust prove “that he received an unfair trial in
Dona Ana County,” and third, “House’'s clains of
prejudice may raise disturbing questions, these clains
are inconsequential” absent specific and isolatable
prejudice in the Dona Ana trial. |Id. 127 N M at 176,
978 P.2d at 992. The Court then concluded House failed
to establish prejudice fromthe trial in Dona Ana. |d.
The Magistrate’s Proposed Disposition essentially

agr eed. Proposed D sposition at pPg. 21. As is
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denonstrated bel ow, both Courts’ holdings are contrary
to well settled federal law and constitute an
obj ectively unreasonable evaluation of the facts of
record.

Both Courts appear to believe his objection to Dona
Ana was based on a constitutional right to be tried in
Taos County by a jury selected from a venire wth a
certain percentage of Indians in it. State v. House
127 NM at 174, 978 P.2d at 990 (1999)(“He suggests he
had an actual right to keep the third in Taos.”) Wile
It is true that House was tried in a venue other than
t he one where the crime occurred, his claimis that the
federal Constitution prevents the State from di sl odgi ng
him from Taos county by purposeful and discrimnatory
action--his claim does not depend on nor content that
Taos county is the constitutional vicinage. See e.g.
Powers v. Chio, 499 U. S. at 409 (juror has no right to
sit on jury, but has the “right not to excluded on
account of race.”) M. House clains he had a right to

be free from the unconstitutional venue shopping by the

- 38 -



State and the New Mexico Suprene Court agreed when it
concl uded that choosing a venue to elimnate nmenbers of
defendant’s race from the venire violated federal and
state equal protection guarantees. House, 127 N M 151,
177, 978 P.2d 967, 993 (1999).

Petitioner is entitled--wherever his trial 1is
schedul ed, and without regard to whether it is in the
first, second or third venue--to be free from
discrimnatory msuse of facially neutral statutes to
elimnate nenbers of his race from the venire, and to
achi eve a venue that polling data denonstrated was nore
hostile to himthan the one fromwhich the trial was to
be noved. Washington v. Davis, 426 U S 229, 241
(1976) (rejecting inplenentations of neutral statutes to
achieve discrimnatory purposes) Cear and convincing
evi dence established that the transfer was based on a
pretextual and inpermssible presunption of irrevocable

bias attributed to all potential jurors in Taos County.
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A. Cearly Established Federal Law Bars Harm ess
Error Analysis when Purposeful State Action
Results in Deprivations of Due Process and
Equal Protection Rights Secured by the
Fourteenth Amendnent.

It has been denonstrated above that the Fourteenth
Amendnent applies “throughout the proceedi ngs bringing”
a defendant to trial, including venue transfers and
that deprivations of rights secured by the Fourteenth
Amendnment (due process and equal protection) in venue
related matters can constitute structural errors for
which reversal of a conviction is required, although
specific prejudice need not be shown. See, Holland v.
[11inois, 493 uU. S 474, 480 (1990) (raci al
discrimnation applies to both venue and jury
sel ection); see also e.g., Batson v. Kentucky, 476 U.S.
79, 88 (1986) (racial discrimnation in the selection
of a petit jury); Vasquez v. Hillery, 474 U S. 254,
261-262 (1986) (racial discrimnation in the selection
of a grand jury); United States v. Batchelder, 442 U. S
114, 125, and n. 9 (1979)(racial discrimnation in the

exercise of prosecutori al di scretion); Val ler v.
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Georgia, 467 U S. 39, 49-50, and n. 9 (1984) (right to
a public trial); Tunmey v. OChio, 273 U S 510, 535
(1927) (trial before an inpartial judge); see also U S.
V. Gonzal ez- Huert a, 403 F.3d 727, 734 (10th Gr.
2005) (citing <cases involving structural errors in
Fourteenth Anmendnent cases)(discussing United States v.
d ano, 507 U.S. 725, 731, (1993))

The process here enployed by the State sought to
obtain a venue that would effectively elimnate I|ndian
jurors from the venire, and to nove to a venue where
the only record evidence indicated a greater taint by
pretrial publicity than in Taos county. This behavior
Is utterly inconsistent with well settled federal |aw
To conport with federal law the state nust provide-and
appear to provide--a fair trial process, including
nondi scri m natory applications of venue transfer
statutes. See Berger v. United States, 295 U S. 78, 88
(1935) (prosecutor’s actions nust “conport with a higher

calling” that is not to wn, but to ensure that

justice shall be done.”); Rose v. Oark, 478 U S. 570,
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587 (1986) ( STEVENS, J. concurring I n
judgnent) (“[V]iolations of certain constitutional
rights are not, and should not be, subject to harnl ess
error analysis, because those rights protect inportant
values that are unrelated to the truth-seeking function
of the trial”).

The Evidence of Discrimnatory Application of the
Neutral Venue Transfer Statute

Each of the reviewing courts failed to evaluate the
structural error claimin light of the record evidence
that the venue transfer statute was used offensively to
obtain a venue nore disposed to «convict and to
elimnate nenbers of defendant’s race. Magistrate’'s
Proposed Di sposition at. pg. 19.

The record conclusively established that the State
was well aware that potential jurors in Dona Ana County
that had heard about the case were nore likely to have

pre-formed opinions of guilt than those in Taos County.

M. Twohig: And of those who are aware, nore think
Gordon House is guilty than 1in Taos
County. We've already covered that,
haven't we?
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Expert: Yes. That would be a true statenent. |’'m
not sure of its significance. |It’'s a true
st at enent .

See TR Vol. 16 at 75-77. \When asked how Dona Ana’s
popul ation could have determned its guilty opinions in
light of its alleged freedom from the distorting
pretrial publicity that the State clainmed saturated
Taos County, the expert said “we don't know what the
reason would be.” TR Vol. 16 at 77. | n ot her words,
It was objectively unreasonable on this evidence to
believe that noving the case to Dona Ana county woul d
di m ni sh whatever taint may be flow ng fromthe nedia.

The State’'s poll was taken after the first
trial and before the second in August 1994. At the
time of the poll, the press coverage was tainting the
possi ble venirepersons in Dona Ana at a greater rate,
and wth |ess nedia coverage, than in Taos. See
Petitioner’s Supplenental Appendix A (review of expert

report and testinony).
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The state’'s expert admtted he evaluated potentia
jurors and venires for a likelihood of conviction. See
T.R Vol. 16 at 53-54 (expert admtting he believed
that his firm could help the prosecution obtain a
conviction); T.R Vol. 16 at 56-57 (expert admtting he
told the nmedia that he considered Taos County “nore
sensitive to Native Anerican issues than other
counties,” and that the defense wanted Taos County as a
venue “to try to get a fair trial”); T.R Vol. 16 at
70-72 (prosecution expert admts selected county would
dramatically reduce the Iikelihood of | ndi ans on the
jury and no county recomrended for trial |ocation by
his firm was above 1% Indian); T.R 35 at 24 (court
noting that venue decision inplicates venire nore or
| ess likely to convict)..

When viewed in light of the expert’s understandi ng
of his role in the trial process and the role played by
a venue transfer with regard to the fair trial issue,
it 1Is objectively wunreasonable on this record to

conclude a race neutral, nondiscrimnatory application

- 44 -



of the venue transfer statute occurred. This is
particularly true because there was no explicit review
of the State’s notives by the trial court. Conpare
State v. House 127 N M at 176, 978 P.2d at 991
(1999)(noting issue that trial court failed to
“earnestly question the State’'s notives”) and |d. 127
N.M at 179, 978 P.2d at 995 (1999)(rejecting evidence
of discrimnatory intent and inpact) wth WAshington v.
Davi s, 426 uU. S. 229, 241 (1976) (rejecting
I npl enent ati ons of neut r al statutes to achi eve
di scrim natory purposes)

Cl ear and convincing evidence establishes that the
expert assisted the prosecution in effecting its goal
of escaping Taos County Indian jurors and selecting a
venue with potential jurors nore likely to convict.
Based on this wevidence it was also objectively
unreasonable for the N M Suprene Court to permt the
August 1994 polling data to carry sufficient weight to
presune irrevocable bias on behalf of the entire Taos

County venire for a July 1995 trial. See Mirphy v.
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Florida, 421 US. at 802 (rejecting taint argunent
after only 7 nonths).

B. The New Mexico Suprenme Court Msapplied Cearly
Est abl i shed Federal Law by Requiring Petitioner to
Denonstrate Specific Prejudice Arising from his
Trial in Dona Ana County, and Failed to Recognize
the Discrimnatory Use of the Race Neutral Venue
Transfer Statute was the Structural Trial Process
Error.

In the context of racially distorting pretrial
procedures, the U S. Suprene Court has said,

Respondent's conviction after a fair
trial, we are told, purged any taint
attri butabl e to t he I ndi ct ment
process.

Vasquez v. Hillery, 474 U S. 254, 261 (1986). The
Court rejected this overture.

Only six years ago, the Court
explicitly addressed the question
whet her this unbroken |ine of case | aw
should be reconsidered in favor of a
har m ess error st andard, and
determ ned that it should not.

Vasquez, 474 U. S. at 261-62 (citing Rose v. Mtchell,
443 U.S. 545 (1979)) Di scrimnation based on race
constituted a structural error because,

Once having found discrimnation in
the selection of a grand jury, we
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sinply cannot know that the need to
I ndi ct woul d have been assessed in the
same way by a grand jury properly
consti t ut ed.

Vasquez, 474 U.S. at 264; Gonez v. United States, 490
U S 858, 876 (1989)(rejecting harm ess error analysis
when error indicates biased adjudi cator)

This Court has generalized the foregoing rule,

a defining feature of structural error is
that the resulting unfairness or prejudice
S necessarily unquanti fi abl e and
I ndeterm nate, such that any inquiry into
its effect on the outconme of the case
woul d be purely specul ati ve.
See U.S. v. Dowin, 408 F.3d 647, 668 (10th G r. 2005)
citing Gonzal ez-Huert a)

As is readily apparent from the foregoing U S
Suprene Court citations and this Court’s jurisprudence,
racially distorted proceedings and efforts to obtain
bi ased factfinders are structural errors for which no
specific prejudice need be shown, in |large part because
a review ng court cannot know what would have happened

had the process not been unconstitutionally distorted.

In addition, pur posef ul exclusion of nenbers of
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defendant’s race fromthe key proceedings in a crim nal

case, whether grand jury, petit jury or participation

in the venire, “strikes at the fundanental values of
our judicial system” and cannot be a harmless error.

Vasquez, 474 U. S. at 264; accord H Il v. Texas, 316

U.S. 400, 406 (1942) (“Nor is this Court at liberty to

grant or wthhold the benefits of equal protection,

which the Constitution commands for all, nerely as we
may deem t he defendant i nnocent or guilty”)

C. The Magistrate Msapplied the U S. Suprene Court’s
Venue Transfer Cases to Erroneously Conclude that
Federal Law Prohibiting Purposeful State Action to
Excl ude Menbers of Defendant’s Race from the Petit
Jury was Insufficiently Well Settled to Prohibit
Pur poseful State Action to Exclude Menbers of
Def endant’s Race from the Venire and Petit Jury

through a Pretextual Use of a Venue Transfer
St at ut e.

The Magistrate concluded that Estes v. Texas, 381
U S 532, 542 (1965) and Sheppard v. Maxwell, 384 U.S.
333, 352-353 (1966) are distinguished from Petitioner’s
case on the ground that the denial of a venue transfer
that results in a constitutional deficit 1is a

structural error, while the granting of a venue
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transfer over defendant’s objection that results in
both due process and race-based deficits is not a
structural error. Magistrate’'s Proposed D sposition at
22- 23

The Magistrate’'s reliance on Estes, Sheppard, and
Ri deau v. Louisiana, 373 U S. 723 (1963) is m splaced.
In the context of the instant case, the three cases
cited by the Magistrate stand for two key propositions.

First, that a failure to show “isol atable prejudice” is
irrel evant when the record discloses state action that
renders the trial process fundanentally unfair or
discrimnatory, and second, that decisions regarding
venue may constitute structural and constitutional
error of precisely the sort argued here by Petitioner.
The intentional state action of venue-shopping to
di sl odge a defendant with culturally related defenses
from a venue that not only contained a significant
percentage of Indians in the venire but that had tw ce

rejected the State's case, in favor of a venue that

| acked an I ndi an popul ati on and was denonstrably skewed
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towards guilt violates well settled federal authority
prohibiting discrimnatory use of neutral statutes. It
Is a msapplication of settled federal |law to concl ude
t hat denials of venue transfers may constitute
structural errors while the granting of the State’'s
venue transfer requests over a defendant’s objection,
may not. See WIllians v. Taylor, 529 US. 362
(2000) (di fferent fact patterns do not af f ect
application of settled | egal principles)

The venue cases cited by the Mgistrate actually
stand for the proposition that isolatable, or specific
prej udice need not be shown for a reviewng court to
conclude the trial process was irretrievably flawed.
Cl ear and convincing evidence provided by the State’'s
expert revealed a venue transfer statute that was
hi jacked and nade to serve discrimnatory ends. Thi s
constituted a trial process that was both “inherently
lacking in due process” and one based on
“discrimnation on the basis of race.” It is well

settled that both of these errors are structural and
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trial outconmes based thereon have been consistently
rejected by the U S. Suprenme Court. Accord Coy v. |owa,
487 U. S 1012 (1988) (deni al of confrontation of
W t nesses, however mnor, is structural error requiring
reversal despite the lack of showing of specific
prej udi ce.)

The State’'s offensive use of a facially neutral
venue transfer statute to dislodge Petitioner from Taos
County constitutes a structural error because clear and
convi nci ng evidence exists of denial of the Fourteenth
Amendnment rights discussed throughout this brief. See
e.g. Mller-E, 537 US 322, 346 (2003)(quoting
Bat son) (“Proof of systematic exclusion from the venire
raises an inference of pur posef ul di scri m nation
because t he resul t bespeaks di scrimnation.”)
Petitioner need not have a venire or jury wth a
particul ar percentage of Indians, but the State is not
allowed to strategically foreclose that possibility by

venue shoppi ng.
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| SSUE 4: The State Court Failed to Apply
the Rule of Lenity to New Mexico's
Ambi guous Vehi cul ar Hom ci de
Statute Despite a New Mexico
Appellate Decision Holding the
Statute was Anbi guous, and Fail ed
to Apply the Rule of Lenity to the
| nherently  Anbi guous  Reci divi st
Sentencing Provision Relied Upon
by the Trial Court and in both

| nst ances Vi ol at ed Clearly
Est abl i shed Feder al Due Process
Rul es

In State v. Landgraf, 1996-NMCA-24, 121 N. M 445,
CERT DENIED, 121 N.M 375 (1996) the New Mexico Court of
Appeals held that statutory anbiguity and double
jeopardy principles required that the rule of lenity be
applied to vacate one of tw redundant convictions
under New Mexico's vehicular homcide statute, 1978
NVBA § 66-8-101(A) and (C). Because he was redundantly
convicted and sentenced on both alternative grounds (A
and (C) under this statute--as had the defendant in
Landgraf--M. House tinely filed a Mdtion to vacate one
set of convictions. The only difference between

sections (A and (C) is the DW-related provision also
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mandated a 2-year enhancenent for each prior DW
convi ction.

M. House contended the inherent anbiguity in the
statute and the result in Landgraf required that the
DW-related convictions be vacated. Judge Bl ackner
brushed aside the defense contentions and selected the
DW-related convictions over the Reckless-Driving
related convictions, and then pyramded the 2-year
enhancenent five tinmes (once for each conviction) to
I ncrease the sentence from 15 to 25 years. State v.
House, 130 N.M 418, 421, 25 P.3d 257, 260 (N. M App.
2001)

M. House challenged the trial court’s “election”
of the DW-related convictions contending the trial
court did not have unfettered discretion to choose the
alternative conviction that resulted in a recidivist
enhancenent . He nmde three statutory anbiguity
argunents, see Petitioner’s First Legal Menorandum in
Support of Petition for Habeas Corps, at pg. 66 (“(1)

the statute does not contain a preference for one
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alternative over the other and, (2) that the recidivist
provi si on of 8 66-8-101(D S anbi guous and
constitutionally suspect, the trial Court should have

strictly construed t he statute to ensur e no

guestionabl e sentence was inposed”).30
The New Mexico Court of Appeals found,

No matter the theory by which the State
chooses to prosecute, the crine is a third-
degree felony. By this light alone, it is
uncl ear whet her the Legislature intended

t hat one be viewed as a greater public
concern and therefore a greater offense. *
* * \WW conclude that the Legislature viewed
DW--related violations as the graver or
nore serious offense. As such, the district
court appropriately retained the DW--

rel ated convicti ons.

State v. House, 130 N.M 418, 423, 25 P.3d 257,
262 (N. M App. 2001)(citations omtted)

The Magi strate’s Proposed Disposition concl uded,

% The Proposed Disposition at fn 6 notes the NNM Court of Appeals

found the constitutional doubt challenge was waived. However, the
contention that the recidivist-sentencing provision was anmbi guous was
not waived, but was not addressed by the Proposed Disposition. See
State v. House, 130 N.M 418, 422, 25 P.3d 257, 261 (N M App.
2001) (noting defendant’s argunment that statute is "irreducibly
anbi guous"--and the rule of lenity mandates that the reckless-driving-
rel ated vehi cul ar homi ci de convictions be retained)



Applying the general rule of double
jeopardy that when a defendant has
been convicted of the sane offense
twice, the lesser offense should be
vacated, the state appellate Court
affirmed the trial Court’s vacation of
t he reckl ess-driving vehi cul ar
hom cide and reckless-driving great
bodily injury counts.

Proposed Di sposition at pg. 25.

The Landgraf Court hel d:
[I]n the absence of a clear indication
that the legislature intended nultiple
puni shnent for the wunitary conduct,
the Court should apply the rule of

lenity to presune that the |egislature
did not intend nultiple punishnent.

Landgr af , 121 N M at  455. Simlarly, clearly
established Federal law requires the rule of lenity be
applied to anbiguous statutes unless the claim to
anbiguity is neritless, Caron v. United States, 524
US 308, 316 (1998), and here the double jeopardy
principles that underpin the Landgraf opinion are well
settled in federal law as well. US v. Davis, 793
F.2d 246, 248 (10th Cr. 1986)(“The double |eopardy
test does not focus on the acts charged in the

indictnent or the evidence at trial, but rather on the
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elenents of the crines.”) M. House contends that New
Mexico has already determned that the precise
provisions in the statute are anbiguous and this
construction is binding on federal courts sitting in
review. Chapman v. LeMaster, 302 F.3d 1189 (10th Cr.
2002)

The courts in this case circunvented the Landgraf
hol ding by claimng the principle did not apply because
of the DW-rel ated enhancenent, “the Legislature viewed
DW--related violations as the graver or nore serious
offense.” State v. House, 130 N M 418, 423, 25 P.3d
257, 262 (N. M App. 2001); Proposed Disposition at pg.
25.

The Courts’ conclusions that vehicular hom cide by
DW is a “lesser included” offense to vehicular
hom ci de by reckless driving is entirely illogical. See
1978 NMSA § 66-8-101. It is not possible that being
convicted twice of the “sane offense” can lead to a
ruling that the “lesser offense” should be vacated. See

e.g. US v. Davis, 793 F.2d 246, 248 (10th Cr. 1986)
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There is no “lesser offense” under New Mexico’s
Vehi cular Hom cide statute after Landgraf, nor could
there be under clearly established federal |aw because
the only difference between the vehicular hom cide by
reckl ess driving conviction and the vehicular hom cide
conviction by DW, is the msapplied and anbi guous
recidivist sentencing provision that attaches to the
DW conviction but is not an elenent of the offense.
See Apprendi v. New Jersey, 530 U. S. 466 (2000) (if the
exi stence of any fact other than a prior conviction
I ncreases the nmaxi mum punishnent, that fact 1is an
elemrent and there is a l|lesser included offense). The
requi red anbiguity was found by the New Mexico Court of
Appeals in Landgraf, and wunder clearly established
Federal Jlaw the recidivist enhancenent is not an
el ement of the underlying crimnal offense. Appr endi

v. New Jersey, 530 U S. 466 (2000).
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A Petitioner’s Peri od of | ncarceration was
Significantly Increased by Allowng the Trial
Court Unfettered Discretion to “choose” one
Alternative Gound for Conviction over Another
and it Chose the DW-Related Conviction so it
Could Stack the Recidivist Enhancements in
Direct Conflict wth Cearly Established
Federal Due Process Rights Under The Rule of
Lenity.

Rel iance on the DW-related convictions increased
the overall punishnment of M. House from 15 to 25 years
and depended on a inherently anbi guous section of the
vehi cular hom cide statute and was a construction of
the vehicular homcide statute contrary to legislative
I ntent. See 1978 NWMSA 8 66-8-101(D) (recidivist
enhancenents); see TR/ Vol. 1 at 62-66 (argunent on
enhancenents) .

At nost, M. House's sentence could be enhanced by
2 rather than 10 years and this Court has authority to
find the New Mexico Court of Appeals construction of
New Mexico’'s vehicular homcide statute contrary to
well settled federal principles. Frisby v. Schultz,
487 U.S. 474, 483 (1988) (“[While we ordinarily defer

to lower Court constructions of state statutes we do
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not invariably do so.”) (Ctations omtted.) State v.
House, 130 N. M 418, 425, 25 P. 3d 257,
264 (N. M App., 2001) (“Def endant argues that the rule of
lenity requires, in light of the clainmed anbiguities,
that only the general sentence upon the five counts be
enhanced (resulting I n a si ngl e, t wo- year
enhancenent”) .

It is clearly established Federal Ilaw that any
construction of a state statute that authorized the
trial judge to select a greater punishnment through the
exerci se of unfettered di scretion usur ps t he
| egi sl ative prerogative to fix the penalty for the
crime and inpermssibly allows the trial Court to
I npose its own views concerning the appropriate
puni shnent for the accident. See e.g. Gaham v.
Collins, 506 U S. 461, 496 (1993) (“It is manifest that
the power to be lenient J[also] is the power to
discrimnate.”) (Citations omtted.) Calling the
reckless driving statute a “lesser included” offense

does not alter the fact that the jury did not convict
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M. House under the recidivist sentencing provision but
convicted him equally wunder the DW and reckless
driving alternative grounds available under t he
liability portion of the statute. Accord State v.
Harris, 101 N M 12, 20-21, 677 P.2d 625, 633-34 (C
App. 1984) (“the length of a sentence is a l|legislative
prerogative, and . . . absent a conpelling reason, the
judiciary shall not inpose its own views concerning the
appropriate punishnent for crinmes”). The State tria
court inpermssibly retained the DW-related offense in
order to pyramd the enhancenent to increase the
penalty instead of applying the rule of lenity.
B. The Recidivist Enhancenent Provision is

Internally Inconsistent and Anbi guous and

Clearly Established Federal Law Required

the State Trial Cour t to Effect a

Construction that Avoided Reliance on the

Anmbiguity to Elimnate any Doubt as to the
Sent ence.

The chal |l enged sentencing provision, NVSA 8§ 66-8-
101(D) is anmbiguous and, as applied in this case, was
contrary to well settled federal |aw

Any person who commts hom cide by vehicle
or great bodily injury by vehicle while
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under the influence of intoxicating |iquor
or while under the influence of any drug,
who has incurred a prior DW conviction
within ten years of the occurrence for
whi ch he is being sentenced ..., shall have
hi s basic sentence increased by two years
for each prior DW conviction. (enphasis
added)

NVBA 8§ 66-8-101(D) Petitioner argued that the recidivist
provision is, at a mninmum anbi guous and subject to

m sappl i cati on because by its plain terns it enhances

t he puni shnment based on “each prior” act of DW

m sdeneanor m sconduct, and only for “the occurrence
for which he is being sentenced” rather than the nunber
of convictions or offenses arising out of the
“occurrence.”

Yet the trial Court, the New Mexico Court of
Appeal s and the Magi strate all concluded that despite
the identified anbiguities, it was perm ssible to
| npose one 2-year enhancenent and then stack the
enhancenment four nore tines, once for each “conviction”

under the statute rather than the sentence arising out



of the singular occurrence. RP/2033-34 (anended
j udgnent)

The Court of Appeals construction of the statute
not only violated New Mexico's rule that state crimnal
statutes be strictly construed against the state, State
v. Anaya, 123 N M 14, 1997-NMVsC-10, but contravened
well settled Federal Jlaw requiring lenity when
applying anbiguous <crimnal statutes. See e.g.,
Beecham v. United States, 511 U S. 368, 374 (1994);
Smith v. United States, 508 U S. 223, 239-241 (1993);
Bell v. United States, 349 U S. 81, 83-84 (1955).
These authorities denponstrate that the pyramding of
t he enhancenents violated the well established Federal
rule of lenity notwithstanding the New Mexico Court’s
conclusion that the Ilegislature intended to inpose
heavi er penalties on the recidivist. The fact that a
heavi er penalty nmay be contenpl ated does not authorize
repeated stacking of the penalty, it authorizes its
| nposition once. The legislature calibrated the

penalty to the single prior act of msconduct rather
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than the particular outcone in the instant case.
Petitioner’s sentence should be reduced by ei ght years.

| SSUE 5: Disqualification of the State
Trial Judge and the Erroneous
Det erm nation of Wi ver

The Magistrate’s Proposed Disposition found:

The New Mexico Court of Appeals’

ruling that the 1issue had been
| nadequately briefed and therefore
waived is a factual finding - the

Petitioner’s Brief in Chief did not
contain specific argunents, did not
contain a statenent of the facts, and
omtted the background of the notion.
A determnation of a factual issue
made by a State Court shall be
presuned to be correct. The applicant
shal | have the burden of rebutting the
presunption of correctness by clear
and convincing evidence.” 28 U S. C
8§ 2254(e)(1). This Court has reviewed
the Brief in Chief (Exhibit B to
Exhi bi t X, Answer) and t he
Petitioner’s argunents and cases cited
I n support thereof. This Court does
not find that the Petitioner has

rebutted t he presunpti on of
correctness by clear and convincing
evi dence.”

Proposed Di sposition at pg. 24.
It is well settled that where there was no act ual

violation of the state procedural rule cited by the
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Court, there is no default. See Trevino v. Texas, 503
US 562, 566-67 (1992) (per curiam citing Ford .
Georgia, 498 U S. 411 (1991). In both Trevino and Ford
the Court rejected application of state rules to
achieve bars to federal review Like the instant case,
the state Courts in Ford and Trevino had determ ned the
| ssue was i nadequately presented.

As is detailed in the record before this Court, the
chal l enge to Judge Bl ackner was presented on the nerits
first to Judge Blackner, then to the Chief Crimnal
District Judge Frank Allen, to the Chief District Court
Judge for the Second Judicial District John Brennan,
and to the New Mexico State Suprene Court by
extraordinary Wit. Petitioner’s First Menorandum of
Law, at pgs. 72-76; see also Exhibit X to State's
Answer to the Petition (Petitioner’s Brief in Chief,
pgs. 30-35); Exhibit V (Reply Brief); see RP. at 1796-
2026 (wit materials). Judge Bl acknmer rejected the
request that he step aside, and Petitioner was never

able to obtain an evidentiary hearing. See R P. at
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01785 (Court order noting no judge was available to
hear the notion to disqualify). The inability to
obtain an evidentiary hearing before a judge whose
conduct was not itself at issue, was contrary to well
settl ed federal principles. The subsequent sentencing
errors that increased Petitioner’s sentence by at |east
eight vyears is sufficient prejudice to show Judge
Bl ackner’s bias against M. Twohig that bled over to
M. House.

Even assumng the State Court’s determ nation that
Petitioner’'s Brief in Chief, and Reply Brief and the
mani fest citation to each fact underpinning his Mtion
to Disqualify Judge Blackner was inadequate under the
State’'s procedural rules, which Petitioner denonstrated
by clear and convincing evidence it was not, this Court
should not countenance non-review of a question of
fundanental fairness as crucial to our system of
justice as a unbiased trial judge.

The claimwas raised below, again on direct appeal,

by filing of an extraordinary wit wth significant



evidentiary attachnents and again in his Petition to
this Court, and his First Legal Menorandum and his
First Reply Menorandum in the U S District Court.
Procedural rules are designed to get the Petitioner’s
contentions to the right tribunal at the right tinme and
nothing in the record suggests this was not done. The
| oner federal court obtained “all records associated
wth the underlying state case CR 93-1693 and all its
appeal s.” | d. On January 9, 2004 the Court received
portions of the record proper and the transcripts. The
entire mat t er I nvol vi ng Judge Bl ackner’s
di squalification appears in the Record Proper and was
di scussed in Petitioner’s Brief in Chief before the
New Mexico Court of Appeals at pgs. 30-35 and in his
Reply Brief in the Court of Appeals at pgs. 11-14
(citing the specific factual basis for the Mdtion at
fn. 4). See generally R P. 1796-2026 (entire Suprene
Court wit materials).

The Court of Appeals conclusion is an objectively

unreasonabl e application of a state procedural rule and
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violated well settled federal Iaw Judge Bl ackner
should have been disqualified or at a mninmm an
evidentiary hearing should be all owed.

A Cearly Est abl i shed Feder al Due Process

Principles Required that Judge Blackner be

Di squal i fi ed.

Pur suant to the requirenents of t he U. S.
Constitution, the judicial system “endeavor[s] to
prevent even the probability of unfairness,” Wthrow v.
Larkin, 421 U S. 35, 47 (1975), and unconstitutional
judicial bias exists when “the risk of wunfairness is
intolerably high” under the circunstances of the
particular case, Id. at 58; cf. NM Cooe Jup. Conbuct 21-
400(A) (“A judge is disqualified and shall recuse
hi nrself or herself in a proceeding in which the judge's
inpartiality m ght reasonably be questioned . . . .7).
Both federal and state |law recognize that such an
unconstitutional risk of wunfairness nmay occur because
of bias towards a party’' s |awer. See, e.g., United

States v. Elder, 309 F.3d 519, 525-26 & n.9 (9th Cr.

2002); Bell v. Chandler, 569 F.2d 556, 560 (10th Cir.
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1978); State v. Case, 676 P.2d 241, 243-44 (N.M 1984);
N. M Cope Jub. ConbucT 21- 400( A) (1) .

Petitioner was entitled to j udi ci al
di squalification under the U S. Constitution because of
Judge Blackner’s well-docunented bias towards M.
House's trial counsel, Ray Twohig. This factual
showing, had it been fairly considered at any level in
the New Mexico judicial system established that the
risk of unfairness to Petitioner was intolerably high.

Fero v. Kerby, 39 F.3d 1462, 1479 (10th G r. 1994)
(quoting Wthrow, 421 U S. at 47). In the instant
case, the ongoing conflicts between M. Twohig and
Judge Bl acknmer unfortunately made Judge Bl ackner the
target of strong criticisns from the attorney before
him criticisns that affected Judge Bl ackner’s judgnent
In sentencing Petitioner. See also Taylor v. Hayes, 418
U S. 488, 501-03 (1974); cf. Mayberry v. Pennsyl vani a,
400 U. S. 455 (1971); Cf. Pickering v. Board of
Education, 391 U S. 563, 578-79 & n.2 (1968) (stating

the because the original factfinder was enbroiled in
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the controversy and the state courts had given
deference to those findings, the Court would exam ne
t he evi dence i ndependently).

That petitioner was constitutionally entitled to
judicial disqualification is inescapably obvious when
neasured agai nst federal and state cases posing sinlar
ci rcunst ances. See, e.g., United States v. Avilez-
Reyes, 160 F.3d 258 (5th Cr. 1998) (holding that judge
shoul d have recused hinself when defense counsel had
one nonth earlier testified against judge in judicia
di sciplinary proceedings); State v. Salazar, 898 P.2d
982, 982-87 (Ariz. C. App. 1995) (holding that judge
should have been disqualified where defense counsel
represented judge’'s fornmer enployee in a suit against
judge); Livingston v. State, 441 So. 2d 1083 (Fla.
1983) (holding that previous disputes wth defense
counsel required judge's disqualification); Schlenz v.
Castle, 477 NE 2d 697, 714 (1ll. App. C. 1985)
(holding that judge was properly renoved where judge

and plaintiff's attorney were opponents in another
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case); State v. Hahn, 660 N E 2d 606 (Ind. C. App.
1996) (holding that judge should have been renoved when
prosecuting attorneys had previously prosecuted judge);
Hul me v. Wl eslagel, 493 P.2d 541, 543-51 (Kan. 1972)
(holding that previous disputes with law firm required
judge’s disqualification); Auto Wrkers Flint Fed.
Credit Union v. Kogler, 188 N.W2d 184 (Mch. C. App.
1971) (holding that judge should be disqualified from
hearing all cases involving law firm because of judge’s
past conduct toward nenbers of firm and nenber of firm
had filed a grievance agai nst judge).
B. The New Mexico Courts Violated M nimal Due

Process by Gving the Challenged Judge

Unfettered Discretion to Reject a Legally

Sufficient Prima Facie Entitlenment to

Judi ci al Di squalification W t hout a
Heari ng of Any Sort.

Judge Blacknmer - the allegedly biased judge -
remains the only judge to have considered the notion to
disqualify on the nerits. The presiding crimnal judge
and chief judge refused to provide any check on Judge
Bl acknmer’s discretion or review of his decision not to

hold an evidentiary hearing or recuse hinself.
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Petitioner sought an extraordinary wit, which the New
Mexi co Supr ene Cour t deni ed W t hout opi ni on.
Petitioner sought appellate review and was erroneously
found to have procedurally defaulted his claim

Because unconstitutional judicial bias violates
def endant s’ f undanent al constitutional rights, due
process requires that the state observe procedures to
protect the right to a fair tribunal. Ward .
Monroeville, 409 U S 57, 61-62 (1972) (requiring

“procedural safeguards” that ensure a neutral and
detached judge in the first instance”); see also
Riggins v. Nevada, 504 U S. 127, 137-38 (1992). The
New Mexico Court of Appeals’ refusal to review the
District Court’s failure to provide any process beyond
the challenged judge’'s summary denial, i f | ef t
undi sturbed, violates mniml due process by failing to
give any meani ngf ul protection to Petitioner’s
fundanental constitutional right to an inpartial judge.

The New Mexico courts violated m nimal due process

requi renents by not providing appropriate procedural
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safeguards to protect Petitioner’s right to an
| npartial judge. Ward, 409 U S. at 61-62. The U. S.
Suprene Court has stated that “[e]very procedure which
woul d offer a possible tenptation to the average man as
a judge . . . not to hold the balance nice, clear and
true between the State and the accused denies the

| atter due process of |aw. In re Miurchison, 349 U. S
133, 136 (1955). The procedure that allowed Judge
Blacknmer to reject a legally sufficient prima facie
entitlenment to disqualification, subject only to abuse-
of -di scretion review, provided such a tenptation.

The state procedures fell far short of those
required by the federal statute, 28 U S. C. 8§ 144, which
S “decl aratory of constitutional requi renents”
regardi ng recusal for denonstrated bias. Wal berg .
| srael, 766 F.2d 1071, 1076-77 (7th Cr. 1985)
(involving bias towards a party’ s attorney). Feder a
district judges nust “proceed no further” upon

subm ssion of legally sufficient allegations of bias or

prej udi ce. 28 U S . C. § 144 Chal | enged federa
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district judges may rule on the legal sufficiency of
the notion, but all factual allegations nust be taken
as true. United States v. Bray, 546 F.2d 851, 857
(10th Gr. 1976). The federal «circuit courts of

appeals review district judges’ rulings as to legally

sufficiency de novo. ' See, e.g., Hof fman  v.
Caterpillar, Inc., 368 F.3d 709, 717 (7th Cr. 2004);
Souder v. Owens-Corning Fiberglas Corp., 939 F.2d 647,
653 (8th Cir. 1991).

Conparison wth other jurisdictions underscores the
I nsufficiency of New Mexico's procedures in this case.
The nobst commobn practice appears to be to allow a
litigant to disqualify a judge by filing a “conclusory

affidavit.” John Leubsdorf, Theories of Judging and

* The 10th Circuit has stated that it reviews notions to disqualify

under 28 U.S.C. § 144 and § 455 for abuse of discretion. See Varela
v. Jones, 746 F.2d 1413, 1416 (1984). That rule, however, assunes
m xed questions of law and fact are presented on appeal. As to the
narrow question of the legal sufficiency of the pleading, a pure
guestion of law, abuse of discretion and de novo review are
coext ensi ve. See Wnnebago Tribe v. Stovall, 341 F.3d 1202, 1205
(10th Cir. 2003) (stating that abuse of discretion occurs where “the
district court commit[s] an error of law'); cf. Schenck v. City of
Hudson, 114 F.3d 590, 593 (6th Cr. 1997) ("A district court abuses
its discretion when it applies the incorrect |egal standard [or]
m sapplies the correct legal standard . . . .").



Judge Disqualification, 62 N Y. UL. Rev 237, 240 n.13
(1987) (listing 17 states wth such a rule). A nunber
of other jurisdictions require that a judge other than
the challenged judge review notions to disqualify.
See, e.g., Tex. Gov' 7T Cooe § 74.059; UAH R Cr P. 29(2);
State v. Flemng, 267 S.E 2d 207, 209 (Ga. 1980)
(requiring a second judge to hear a legally sufficient
notion to recuse).

New Mexico, in contrast, follow what the secondary
literature calls a “bizarre rule [which] calls on the
very judge whose acts are alleged to be warped by .
bias to decide whether there is an adequate show ng of
bias.” Leubsdorf, supra, at 242. The chall enged judge
Is not required to step aside or refer the matter to
anot her judge upon submssion of a legally sufficient
notion, but nmy hear evidence and resolve factual
di sputes before issuing a final decision. Cherryhones,
840 P.2d at 1266. This final decision is reviewed on

appeal for abuse of discretion. Id.
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The failure of the State of New Mexico to provide
an inpartial assessnent of Judge Blackner’s bias,
either before sentencing, or on appeal, constituted a
ruling that is contrary to well settled federal |aw and
nmust be vacat ed.

CONCLUSI ON

For the foregoing reasons, M. House's Application

for Wit of Habeas Corpus shoul d be granted.
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ORAL ARGUMENT REQUEST

Oral argunent is requested for several reasons
i ncluding, the first inpression nature of the issues
presented, the key constitutional underpinnings of the
argunents, the significance of the issues to Indian
citizens of the Western United States and the inpact
the ruling will have on pending crimnal cases in the
Tenth Grcuit.

In addition, the record enconpasses three separate
three-week trials, and three full appell ate deci sions
by the |lower state courts and two extraordinary wits
to the New Mexi co Suprene Court.

Oral argunent will provide the court an opportunity
to question counsel for both Petitioner and State that
have been involved in the cases for nearly ten years.

It will provide counsel with an opportunity to go
beyond the witten subm ssions and provi de a panel of
this court with an opportunity to ask clarifying
guestions about the record and explore with counsel any

concerns regarding the breadth and application of its



ruling in future cases, and the appropriate reach of

any renedy the Court may wish to grant.

Respectful ly submtted,
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