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UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD
SEVENTH REGION

SOARING EAGLE CASINO AND RESORT,
A GOVERNMENTAL SUBDIVISION OF THE .
‘SAGINAW CHIPPEWA INDIAN TRIBE OF MICHIGAN!

Employer
and . Case GR-7-RC-23147

LOCAL 486, INTERNATIONAL BROTHERHOOD
OF TEAMSTERS |

Petitioner

APPEARANCES:

Sean Read, Attorney, of Mt. Pleasant chh1gan Henry Buffalo, Attorney, of St. Paui
‘anesota and Hayes C. Stover, Attorney, of Coeur d’Alene, Idaho, for the Employer
Gerrv M. Miller, A‘ctorne:y! of Milwaukee, Wisconsin, for the Petitzoner

DECISION AND DIRECTION OF EtECTION

Upon a pem;on tiled under Section 9(c) of the National Labor Relations Act a
hearing was held before a hearing officer of the National Labor Relations Board.

Pursuant to the provisions of Section 3(b) of the Act, the Board has delegated its
- authority in this proceeding to the undersigned. : :

. ' The name of the Employer appears as stipulated at the héaring‘

11/30/2007 FRI 11:38 [TX/RX NO 73421 Kooz



11/38/2887 11:24

9857734814
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jurisdiction over a casino on Indian land, San Manuel Indian Bingo and Casine, 341
NLRE 1055 (2004), affd. 475 F.3d 1306 (D.C. Cir. 2007), was wrongly decided. The
Employer argues that application of the National Labor Relations Act (“Act™) to the
casino is an affront to its sovereign immunity and abrogates its treaty rights, The

Employer also argues that even under San Manue!, the Board should not assert
jurisdiction overit. |

Applying the analysis set forth in San Manuel, T find that the Board has
- jurisdiction over the Employer. The Casino is not an exercise of self-governance or a ‘
purely intramural matter. The application of the Act will not abrogate the general right to
the exclusive use, ownership, and occupancy of land reserved under the Tribe’s treaties
-with the United States. The language and legislative history of the Act does not establish
that Congress intended to exclude Indians’ commercial enterprises from the Board’s

jurisdiction. Finally, the Employer has not raised any other meritorious jurisdictional
. defenses. ‘ ‘

Tribal Government and Gaming

The Tribe has approximately 3,046 members. It is a successor to the
Treaty with the Chippewa Indians of Saginaw and of Swan Creek and Black River,
August 2, 1855, 11 Stat. 633, and the Treaty between the United States and the Chippewa
Indians of Saginaw, Swan Creek, and Black River, Michigan, October 18, 1864, 14 Stat.
657. Only the 1864 treaty is in the record, This four-page treaty deals with land
allocation, support and maintenance of a school on the reservation, and sustaining a
blacksmith shop. It sets apart land for “the exclusive use, awnership, and occupancy’ of
the Tribe. This land, the réservation, is located primarily within Jsabella County, with a
portion in Arenac County, Michigan. The Casino is Jocated entirely within the
geographical boundaries of the Tribe’s Isabella Reservation. The city of Mount Pleasant
is also within the reservation’s boundaries. The city has its own police, fire, and public
safety departments.  These Mount Pleasant entities do not have jurisdiction within the
reservation except over their nontribal citizens. They have no jurisdiction at the Casino.

‘The Tribe is governed by a tribal council comprised of 12 members elected by the
tribal membership and headed by an elected tribal chief, in accordance with the Tribe’s
constitution, which was enacted on November 4, 1986. The tribal council enacts laws
which apply to tribal members and the Tribe’s various enterprises. The council also

. governs and manages economic development. It holds monthly meetings open to tribal
- members and special sessions, usually weekly, to handle coutracts, invoices, grants, and
to vote on proposed motions and resolutions.

On August 20, 1993, in accordance with the Indian Gaming Regulatory Act, a
‘compact between the State of Michigan and the Tribe, approved by the U.S. Government,
- provided for the conduct of tribal class I gaming by the Tribe. The compact does not

L
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give the State of Michjgan regulatory authority over the Tribe’s gaming enterprise,
except for inspection of class III devices and records.- The Tribe has its own regulatory
body, the Tribal Gaming Comimission (“the Commission™). The Commission consists of

& six member board. They are hired by the tribal council, must be tribal nfﬁ:mbers, and.
serve four-year terms. The tribal council has enacted a gaming code which is enforced by
the Commission. The gaming code establishes internal controls and licensing criteria for
key persons employed at the Casino who handle tribal funds. The Commission reports to
the tribal council on a monthly basis. It reports formal violations, and gaming licenses
that have been issued or removed. No housekeeping emplovees are issued licenses,

" The tribal council hires all management-leve! employees for the Casino, including
the chiefexecutive officer. The Casino’s controller, an employee of the Tribe, submits
the Casino’s budget to the tribal council for approval. The triba] council approves all
contracts with cutside vendors conducting business at the Casino. The Casino
department managers and directors regularly report to the tribal council turing board of
directors meetings. The Tribe considers all of the Casino’s employees 1o be
governmental employees of the Tribe. :

- The Tribe’s primary source of revenue is generated by their gaming enterprise,
with about 90% of tribal income derived from the operation of the Casino. The tribal
council decides how to distribute gaming revenue to support the Tribe’s programs and
services. The Tribe has 37 governmental departments and 159 tribal programs. These
departments include behavioral health, community and economic development,
education, fire, the gaming commission, health administration, judicial, police, utilities,
and the Casino. About 90% of the departments and programs are funded by revenue
generated by the Tribe's gaming enterprise. The remaining 10% comes from
competitively-awarded grants and contracts. The Tribe operates its own police
department, tribal court system, tribal administration building, and fire department, It has
a health clinic which provides health services exclusively to the Tribe’s members, The
Tribe operates a behavioral health program which provides services to Tribal members
and members of other tribes. It also provides social services to its members,

On October 24, 2007, after the filing of the instant petition, the tribal cou‘ncil‘
enacted the Tribal Government Laber Ordinance, which prohibits employees from

forming or joining labor erganizations for purposes of collective bargaining or mutnal
aid. ‘ '

* The Casino and Resort
- TheCasino'is situated on 12) aérejs and consists of two buildings: a smaljer
73,743 square foot building used for bingo and slots, and a larger building that houses the

217,660 square foot casino, a 71,547 square foot entertainment venue, and a 403,217
square foot hotel with 520 rooms. It is owned and managed by the Tribe. Within the

11/30/2007 FRI 11:38 [TX/RX NO 73421 @005



11/36/28687 11:24 9897734614 SCIT LEGAL ‘ PAGE BR/18

Casino are approximately 4,000 slot machines, three restaurants and three bars. The
Casino remains open 24 hours a day, seven days a week, and is open to nontribal
members of the public. The Casino has gross annual revenues of approximately $250
million and, according to Federico Cantu, Jr., Tribal Chief, approximately 20,000 visitors
per year.! Cantu could not estimate how many of the visitors are tribal members.
Approximately 3,000 employees work at the Casino, of whom about 22 I, 7.4%, are tribal
members. Ofthose tribal members, about 29%, approximately 65, are in management
positions. While approximately 79% of upper management’ positions in the Tribe’s 37
departments are tribal members or members of other tribes, the record does fot disclose
what that percentage is at the Casino, . The current chief executive offjcer of the Casino is
not a tribal member. The Casino advertises throughout Michigan, including the
metropolitan Detroit area, and possibly outside the State, via billboards, newspapers,
‘1adio, and television. The Casino was economically impacted by the olﬁjenimg of three
casinos in Detroit, which are approximately 155 miles to the southeast. :
In addition to the Casino, the Tribe operates Soaring Eagle Inx, a hote! separate
. from Soaring Eagle Resort, a Shell gas station, Eagle Bay Marina in Standish, Michigan,
and Sagamok of Saganing gas station. All of these enterprises are om reservation land,

Analysis
Applicable Law

In San Manuel Indian Bingo & Casino, 34] NLRB 1055 (2004), the Board set
forth the standard for determining whether it has jurisdiction over enterprises associated
with Indian tribes, The Board initially noted that “statutes of ¢ general application” apply
to the conduct and operation, not only of individual Indians, but also of Indian tribes.”

Id. a1 1059, citing Federal Power Commission v. Tuscarora Indian Nation, 362 U.8. 99,
116 (1960) (assertion of eminent domain over tribal lands under same terms as non-
Indian owned land appropriate where Congress has not expressly carved out an
exemption for Indians). Thé Board concluded that because Congress intended the Act to
“have the broadest possible jurisdictional breadth permitted under the Constitution, the Act

is a statute of general application. Id., citing NLRB v. Reliance Fuel Oil Corp., 371 U.S.
224,226 (1963). '

The Board then held that there‘ are three éxc:eption’s, set forth in Darzomn W
. Coeur d’Alene Tribal Farm, 751 F.2d 1113 (9" Cir. 1985), that dictate when 2 statute of
general application should not apply to the conduct of Indian tribes:

* This number of annual visitors appears underestimated. If accurate, on average the Casina would be visited by
ocly 55 costomers a day, who would each spend $12,500 per viatt, ' :
® That tevm is not defined in the record.

© ® That mileage was cbtained from the website mapauest.com.
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(1) the law “touches exclusive rights of self-government in purely
inframural matters,” o

(2) the application of the law would abrogate treaty rights, or

(3) there is “proof” in the statutory langnage or legislative ‘hismry that
- Congress -did not.intend the law to apply to Indian tribes. San Manuel,
supra. at 1059. o : :

If none of the exceptions applies, “the final step in the Board’s analysis is to
determine whether policy considerations militate in favor of or against the assertion of
the Board’s discretionary Jurisdiction.” Id at 1062. The purpose of this. final step is “to

-balance the Board’s interest in effectuating the policies of the Act with its desire to
accormmodate the unique status of Indians in our society and legal culture,” Jd.

I shall now examine whether any of the three exceptions apply in the instant
matter and, if not, whether policy considerations militate in favor of or against the
assertion of jurisdiction. |

Whether application of the law “touches exclyusive rights of self
government in purely intramural matiers :

With regard to the first exception, the Board held in San Manuel that a tribe’s -
operation of a casino is not an exércise of self-governance or.a purely intramural matter.
Id. 2t 1063, The Board specifically rejected the argument that operation of a casino iz
vital 1o a tribe’s ability to govern jtself or is an essential attribute of its sovereignty. Jd, at
1061. It further noted that intramural matters generally involve topics such as “tribal
membership; inheritance rules, and domestic relations.” Fd, at 1063, quoting Cocur
d’Alene, supraat 1115, A casino that employs mostly non-Indians and hosts mostly non-
Indian customers is a typical commercial enterprise operating in, and substantially
affecting, interstate commerce. It is not an intramural matter. Further, the Board in San
Manuel expressly rejected the argument that because the profits derived from the
operation of the casino funded the tribe’s intramural needs, it should, by extension,
constitute an intramural matter over which the Board would be prohibited from
exercising jurisdiction. The Board reasoned that such a broad interpretation of intramural
would have the anomalous result of the exception swallowing the rule that statates of

_ “general application” apply to Indian tribes. 14, ' | |

Here, like in San Man uel, the Tribe operates a commercial casino on tribal tands
substantially affecting interstate commerce. Similatly, it overwhelmingly etmploys
nontribal members and caters to a nontribal customer base, Although the Tribe enacted

-its owrt labor regulations, so did the tribe in San Manuel. 1 see no basis from departing
from the Board’s conclusion in San Manuel that such “tribe-run business enterprises .

11/30/2007 FRI 11:38 [TX/RX NO 73421 o007



11/38/2887 11:24 9897734614 SCIT LEGAL PAGE ?83"18

acting in interstate commerce do not fall under the self-governance exception to the rule
that general statutes apply to Indian tribes.” Id., quoting Florida Paraplegic Assn. v.
Miccosukee Tribe of Indians of Florida, 166 F.3d 1126, 1129 (11" Cir. 19993,

Accordingly, I find the first exception does not preclude the Board’s assertion of
Jurisdiction. S '

Whether the application of the law would abrogate treaty rights

No treaty was in place in San Manuel. Thus, the Board has not vet considered
- whether the application of the Act would abrogate the rights set forth in any Indian treaty.
The Employer agues that application of the Act would abrogate the rights contained in
the 1864 treaty between the Saginaw Chippewa and the United States.

Twao courts, the Seventh and Ninth Circuits, that have considered whether the
- application of other Federal statutes would abrogate Indian freaty rights have applied the
analysis set forth in Fuscarora and Coeur d’Alene. They found that the statutes did not
abrogate treaty rights. In Swmart v. State Farm Ins. Co., 868 F.2d 929 (7™ Cir. 1989), the
Seventh Circuit found that treaties setting apart a reservation “for the use of” the = | '
Chippewa Indians and according them “the right of hunting on the ceded territory, with
the other usual privileges of occupancy until required to remove by the President of the
United States” did not preclude application of ERISA to find a tribal employer failed to
© pay a member-employee’s insurance claim. In United States Dep’t of Labor v.
Occupational Safety & Health Review Corum’n, 935 F.2d 182 (9% Cir. 1991), the Nirith
Circuit held that a treaty providing “nor shall any white person be permitted to reside
upon” the tribe’s reservation merely set forth a general right of exclusion and did not.
preclude application of OSHA to an on-reservation sawmill owned and operated by the
tribe. Earlier, in Confederated Tribes of Warm Springs v. Kurtz, 691 F,2d 878 (9" Cir,
1982}, cert. denied, 460 U.S. 1040 (1982), that court found that a treaty providing “nor
shall any white person be permitted to reside upon” a reservation set aside for the tribie’s
-exclusive use did not bar application of the Federal tax laws to the tribe. The court noted
that the treaty did not contain a specific provision exempting the tribe from the tax laws

and the general right of exclusion set forth in the treaty was insufficient to establish an
exception. Id. at 882.7

Under those courts’ analyses, the mere existence of a treaty will not compel a
conclusion that a statute of general application is not binding on an Indian tribe. The
_ critica] issue is whether the application of the statute would jeopardize a specific right
that is secured by the ireaty. See Smart v, State Farm Ins., supra at 934-935 (treaties
- with the Chippewa simply conveyed land within the exclusive sovereignty of the Tribe;

? The Second Circult has adopted the Coewr d’4lerte exceptions to the Tuscarord rile, but has not decided & case
invelving a treaty abrogation defense. See Reich v. Miusharucket Sand & Gravel, 95 F 3d 174 (2 Cir, 1996)

(OSHA did not affect the tribe's exclusive rights of self-govemnment in purely intramuraf matters and it applied to
the tribal consiruction business).
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neither the tribe nor the court was able “to uncover a single specific treaty or statutory
right that would be affected” by the application of ERISAY; Unifed States Dep’t of Labor
v. Occupational Safety & Health Rev. Conurn’n, supra at 186-187 (the cooflict between a
statute and a treaty must be “direct” rather than attenuated to prevent the application of a
general Federal statute to the Indians). A treaty that confers only a general right of
possession of, or exclusion of non-Indians from, tribal land will not be abrogated by
Federal regulation because such a general right is analogous to the inherent right
discussed and held insufficient to bar application of OSHA in Coeur d 'dlene. See Uniied
States Dep’t of Labor v. Occupational Safety & Health Rev. Comm ’n, supra at 185-186
(the “identical right should not have a different effect because it arises from general treaty
language rather than recognized, inherent sovereign rights™).

One court, the Tenth‘Circui’t,‘ takes a different view in considering the abrogation

| of treaty rights, In Donovan v. Navajo Forest Products Industries, 642 F.24d 709, 711-
“713 (10™ Cr,, 1982), a case relied upon by the Employer, the court concluded that

applying OSHA to a sawmill on the Navajo reservation would abrogate the principles of

tribal sovereignty and self-government inberent in a treaty provision that generally barred
- unauthorized persons from “pass(ing) over, settl{ing) upon, or resid(ing) in” the Navaio

reservation. I conclude that the Board will not adopt that approach.. In Sax Manuel, the
Board applied the Tuscarora general application analysis to Indian tribes in general. Tt
specifically noted that the Tenth Circuit’s interpretation of Tuscarora stands in contrast
to that of the other courts of appeal that have examined the issue. Id, at 1060 n.16. Thus,

I presume that the Board will apply the Tuscarora analysis to ar. abrogation of treaty
rights defense. 5 ‘

The treaty at issue here sets apart land for “the exclusive use, ownership, and
oceupancy” of the Tribe. It confers only a general right of possession and exclusion. No
specific right is set forth in the treaty language which would be affected by the
application of the Act. Accordingly, I find that the second Coeur d’Alene exception does

' not apply.

Whether there is “proof” in the statutory language or legislative history
that Congress did rot intend the law to apply to Indian tribes '

‘The Board in San Manuel held that the third Coewur d’Alene exception was
inapplicable because neither the language nor the legislative history of'the Act showed -

_ that Congress intended to exclude Indians or their commercial enterprises from the

Beard’s jurisdiction. San Manuel, supra at 1063. I cannot, and find no reason to, depart

from the Board’s conclusion.
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